
a

{.
REPUBLIC OF KENYA

w

'e-

I pan IIAMENT
I or KENYA
I lr B RARY

-

Y* r

PARLIAMENT

THE SENATE

E,LEVENTH PARLIAMENT - FIFTH SESSIO t\ent

o( (t-

!,

tr
l)

I ,4.t

v,tlE ri
REPORT OF THE SENATE STANDING COMMITTEE
FINANCE, COMMERCE & BUDGET ON THE PETITION

BY MR. RICHARD KAVEMBA MUTINDA CONCERNING
BREACH OF THE CONSTITUTION AND OTHER LAWS BY

NAIROBI CITY COUNTY EXECUTIVE

\l(f-B' ''t

tt
PARLIAMENT BLIII,DINCS
NAIROI}I

t{ ARAllS

Senate Standing Committee on Finance, Commerce & Budgetl

I

N

\1,-

.r{

MARCH 20I7



t

t

la
av

a
af 'o'

a



TABLE OF CONTENTS

PREFACE

CHAPTER 1 ...............

INTRODLICTION

l. I Committee's Proceedings.

1.2 Petitioners Prayers

1.3 Petitioners Prayers

CFIAPTITR-fWO

CONSIDERA]'ION OIr 'il IE Pt,]'ll'lON tsY IIIE COMMITI'tiE

Ct IAP'I'lrR 1'l IItlrlr...

3.I OI]SERVATIONS

3.2 RECOMMENDA'I'IONS

a

2

2

3

-)

4

4

4

Senate Standing comrnittee on Finance, Commerce and Budgetl

ll

I

I

I

i



PREFACE

Establishment of the Committee

The Standing Committee on Finance, Commerce and Budget was constituted by the House

on Thursday, l3'h March. 2014 during the Second Session of the Eleventh (ll'n)

Parliament. The Standing Committee on Finance. Comrnerce and Budget is established

pursuant to Standing Order No. 208 ( 1) which inter aliu states that:-

There shall be Select (-'ommittees lo be clesignated Stancling ('ttmmiltees v,hic'h s'hall be

nominatecl by the Rules ancl lJusiness ('ommittee in consullation v,ith purliamenlury parlies

at the commencement of'every Parliament.

Mandate of the Committee

The Committee is mandated under the Second Schedule of the Standing Orders to.

investigate, inquire into and report on all matters relating to coordination, control and

monitoring of the county budgets and to:

a)Discuss and review the estimates of County goverrunents and make recommendations

to the Senate:

b)Examine the Medium term Budget Policy Statement presented to the Senate:

c) Examine and report on the Budget allocated to constitutional commissions and

independent offlces;

d)Examine bills related 1o the Counties;

e) Examine the Budget, including the Division ol
p\

f)Examine and consider all matters related to resol and{flls firr lons.

/g
a o

c

\iB,-nB , t

share of national revenue amongst the counties ing the
41842

National Budget, including public f-rnance, monetary policies debt, trading

activities and commerce, tourism. investment and divestitures policies, planning and

development policy.
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Membership of the Committee

The Committee is comprised of the following rnembers:-

Sen. Billow Kerow. MP. - Chairperson

Sen. (Eng.) Peter Ole Mositet. MP. -Vice Chairpersor-r

Sen. G. G. Kariuki. EGH. MP.

Sen. Moses Wetang'ula, EGH, MP.

Sen. Beatrice Elachi, CBS, MP.

Sen. (Dr.) Wilfied Machage. MGH. MP.

Sen. Mutahi Kagwe, EGH. MP.

Sen. (Prof.) Peter Anyang' Nyong'o, EGF{, MP.

Sen. (Dr.) Boni Khalwale, MP.

Sen. (Prof.) John Lonyangapuo. CBS, MP.

Sen. Mutula Kilonzo Junior. MP.

Sen. Aaron Kipkirui Cheruiyot, MP.

Sen. Catherine Mukite Nabwala. MP.

Sen. Zipporah Kittony. MP.

Sen. Paul N.loroge Ben, MP.

Sen. (Dr.) Agnes Zani,MP

The Hon.

The Hon.

The Hon.

The Hon.

The Hon.

The Hon.

The FIon.

The Hon.

The Hon.

The Hon.

The Hon.

The Hon.

The Hon.

The Hon.

The Hon.

The FIon.
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Mr. Speaker Sir,

The Committee is grateful to Mr. Richard Kavemba Mutinda who submitted the Petition to
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report of the Finance, Commerce and Budget Committee regarding the Petition to the

Senate by Mr. Kavemba Mutinda a resident of Nairobi City County concerning breach of

the constitution and other laws by the Nairobi City County Executive.
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CHAPTER I

INTRODTJCTION

The right of Kenyan citizens to petition public authorities and Parliament is a right

confbrred by the Clonstitution under Articles 37 and Article I l9 of the Constitution. The

right to petition is an essential citizen participatory tool that allows fbr direct intervention

by Parliament on issues relating to the promotion and protection of the rights of citizens.

The Parliament (procedure) Act No. 22 of 2012 makes provisions fbr the procedure fbr the

exercise of the right to petition and also defines the format of petitions to be addressed to

the Senate or National Assemblv.

Pursuant to the Senate Standing Order No. 220 (1) (a) and225 (2) (b) the Speaker of the

Senate on l5th February, 2017. reported a public petition to the Senate on behalf of the

Petitioner Mr. Richard Kavemba Mutinda, a resident of Nairobi City County. concerning

breach of the constitution and other laws by the county executive of Nairobi.

1.1 Committee's Proceedings

The guiding principle in the Committees' approach to the petition was to reply to the

prayers of the petitioners conclusively. The Members of the Committee analyzed the issues

to be determined fiom the prayers of the petitioner and identifled the necessary action to be

taken.

In the exercise of its mandate, the Committee invited the petitioner and requested tbr

evidence to support the allegations raised.

The Committee reviewed the allegations in the Petition and noted that the issues raised

were pending in High Court.

Senate Standing committee on Finance, Commerce and BudgetlI



1.2 Petitioners Prayers

Petition concerning the alleged breach of the Constitution and other laws by the

Nairobi City County Executive.

The petition draws the attention of the Senate on the failure by Nairobi City County

Executive to bank locally collected revenue in the County Revenue Fund (CRF). The

Petition stated that since 2013, County Government had tailed to bank locally collected

revenue in the County Revenue Fund as required by Article 207 of the Constitution and

Section 109 of the Public Finance Management Act No.l8 of 2012. The petitioner noted

that the allegations were supported by the Reports of the Controller of Budget and the

Auditor-General fbr the F-inancial Years 201312014 and 201412015.

1.3 Petitioners Prayers

The petitioners prayed that the Senate;-

(a) Urgently investigates the matters and recommend appropriate action which should

include but not limited to ordering a special audit.

(b) Request Ethics and Anti-Corruption Commission (EACC) to conduct speedy and

thorough investigations and recommend prosecution of all those fbund culpable.

Pursuant to Standing Order No. 227. the petition stood committed to the Standing

Committee of the Senate on Finance Commerce and Budget.

Senate Standing committee on Finance, Commerce and Budgetl2



CHAPTER TWO

CONSIDERATION OF THE PETITION BY THE COMMITTEE
The Committee met with the petitioner. Mr. Kavemba on l4th March,2017.l-le infbrmed

the Committee that:

l. Since 2013 the Nairobi City County Executive had failed to bank locally collected

revenue in the CRF as stipulated in Article 207 ol'the constitution and Section 109 of

the Public Finance Management Act.

2. The reports by the Controller of Budget were evidence to the matters raised in the

petition.

3. The reports of the Auditor General raised a query on issue of spending locally collected

revenue at source.

4. The spending of revenue at source hampered proper oversight by the relevant

authorities.

5. A similar petition was presented to the court in Decernber 20l5and was yet to receive

substantive hearing.

He requested the Senate to-

f . investigate the matter and recommend the Auditor General to conduct a special audit:

and

2. recommend to the EACC to investigate and recommend prosecution of the officers

fbund culpable.

The Committee resolved to request the Nairobi City County Governor to respond to the

allegations raised in the petition.

The Governor responded through a letter indicating the revenue collected in the past four

Years. He also indicted that the matter on remitting locally collected revenue to County

Revenue Fund was pending in court as constitution petition 540 of 2015.

Senate Standing committee on Finance, Cornmerce and Budgetl3



CHAPTER THREE

OBSERVATIONS & RECOMMENDATIONS

3.1 OBSERVATIONS

The Committee observed that-

a) the response from the Governor failed to indicate whether revenue collected

was remitted to the CRF.

b) the substance of the petition was a matter pending in court as constitution

Petition 540 of 2015.

c) the Senate Standing Orders No. 92 (2) states that matter shall be considered

to be sub judice when it refers to active criminal or civil proceedings and the

discussion of such matter is likely to prejudice its fair determination.

d) the Senate Standing Orders No. 92 (3) (c) states that a civil proceedings shall

be deemed to be active when arrangements for hearing, such as setting down

a case for trial, have been made, until the proceedings are ended by judgment

or discontinuance;

3.2 RECOMMBNDATIONS
In light of the observations the Committee made the following determination-

(a) in the understanding of the context of the matters sub judice the petition is

dropped;

(b) the Speaker may invoke Standing Order 92(5) to allow the Committee

prosecute the matter, otherwise the petition is hereby dispensed and

(c) in the event the petitioner won't be satisfied with the determinations given in

the court, he may petition the Senate to consider the same.

ThaG

Senate Standing committee on Finance, Commerce and Budgetl4



MINUTES OF THE 9,H strrING oF THE SBNATE STANDING COMMITTEE
ON FINANCB. COMMII,RCE AND BUDGEI' FIELD AT COUNTY HALL.

141'rf MARCH,2ol7 AT IOA.M.

Sen. Billow Kerow
Sen. Peter Ole Mositet
Sen. Moses Wetang'ula
Sen. Paul Ben Njoroge
Sen. Mutula Kilonzo Junior

Sen. Beatrice Elachi

Sen. (Dr.) Agnes Zani
Sen. (Dr.) Boni Khalwale
Sen. (Prof.) Peter Anyang' Nyong'o

},ETITIONERS

i.. Mr. .Iulius Masiva Obuga

2. Mr Kavemba Mutinda

IN ATTENDANCE
1. Mr. Boniface I-enairoshi

2. Mr. Victor Bett
3. Mr. Christopher Gitonga

4. Mr. Benjamin Ng'irnor
5. Mr. Gorrd Abdi
6. Ms. Lucy Radoli
1. Mr. Eugene l-uteshi
8. Ms. Paula Wanjiru

M I'AII.LIAM ENl' I}UILD

- Chairperson

-Vicc Chairperson

-Member
-Mernber
-Mernber
-Member
-Mernber
-Mernber

-Mernber

FLOOIT BO T

PRESENT

1

2

3

4

5

6

7

8

9

ABSENT WITH APOLOGY
1. Sen. Aaron Kipkirui Cheruiyot
2. Sen. Catherine Mukite
3. Sen. Mutahi Kagwe
4. Sen. (Dr.) Wilfred Machage
5. Sen. Zipporah Kittonl,
6. Sen. (Prof.) John Lonyang'apuo
7. Sen. G.G Kariuki

IN ATTENDANCE

-Mernber

-Member
-Mernber

-Mernber
-Mernber

-Mernber

-Mernber

SENATE SECRETARIAT
- Principal Clerk Assistant

- Clerk Assistant
- Clerk Assistant

- Fiscal Analyst
- Fiscal Analyst
- Legal Counscl

- Audio OI'ficer
- Intern

PRE,[,I M INARIITS

The Chairperson called the meeting to order at 10 am. This u,as lbllowecl by aword of
prayer.

MIN NO.043/2017:



MIN NO.044t20t7 ADOI'TION OF THE AGENDA
The agenda of the meeting was adopted having been proposed by Sen. Mutula Kilonzo
Junior ancl seconded by Sen Peter Mositet.

MIN I\O.04512017: MEETING WITH PETITIONER, MR .JULIUS MASIVA
OB{JGA, ON ALLECIID MISUSE AND DIVEIISION
OF PUBLIC FUNDS BY VIHIGA COUNTY
GOVERNMENT.

After introductions, the chair welcomed Mr. Masiva to make his presentation in regard to

his petition.

Mr. Masirra informed the Cornrnittee that he had approached the CEC in charge ol'
{.rnance in Vihiga County {br infonnation on the many issues he queried but the

inforrnation \ Ias not forth corning. fhereafter, he sought tl-re assistance of the Senate for
address of his concerns. 'l-he areas of his concern regarding the County Government of
Vihiga \vere as follon,s:

l. Failure to pay contractors and suppliers;

2. Governor and County Secretary's lailure to honor senrons by tl-re County
Assernbly Comrnittee;

3. Misappropriations o{'Ksh. 1.646,616.000.00 irr financial year 201412015 rvhich

rvas rneant lbr development;

4. Misusc o1'the Vihiga I}nerger-rc), I'und;

5. Opening arrd operating bank accolrnt rvithout approval by County Asselrrbly;

6. Violation o1'Procurement law ir-r purchasing o{'loader:

7. Au,arding tenders to companies and firr.ns orvned by rclatives ol' senior county

ollicials:
8. Ilxecution o{'pro.iects which w.crc outside thc budget:

9. Overpricing o1' pro.iccts;

i0.'l.he exccutirze bribing the County Asserrbll, members to re.fect their orvn report:

and

1 l. -fhe executivc organizing coup t1'ctat lbr thc county asserrbl,v- leadership.

When the Committcc reclucsted fbr evidence. Mr. Masiva produced Auditor General's
report Ibr 20141 2015 on operations ol'Viliiga Couuty executivc, County Governnient

llxeoutive Pay roll and rcport of tire Controller of Budget.

The Courmittee notcci thc filllorving

a) '['he alle-eations by Mr. Masiva were sirnilar to allcgations by dii'lcrcnt group ol'

petitioncrs (sorre nrcnrbcrs o1'County Assenrblv ol'Vihiga) wliich thc Cornmittee

u,as considcring.

2



b) TIie evidence tabled by the petitioner \.vas not adequate to substantiate the
allegations.

The Comrnittee advised the petitioner as follows:

a) To fbrward rnore evidence in support of the allegations;
b) That, queries raised in the Auditor Gcneral's report and Controller of Budget are

norrnally considered by the Senate Public Accounts and Investment Cornmittee;
and

c) Committee would consider allegations not contained in Auditor General's report,
however adequate evidence supporting the allegations rnust be provided.

MIN No.046/2017: MEETING wlTH PETITIONER. MR KAVEMBA
MUTINDA. ON BREACH OF I-AW BY THE NAIROBI
CITY COUNTY EXECUTIVE.

Afler introductions, the chair welcomed Mr. Kavemba to make his presentation in regard
to his petition.

Mr. Kavernba inforrned the Committee that his petition was in breach of Article 207 (1\
of the Constitution by Nairobi City County Ilxecutive regarding:

a) payment to County revenue fund of all revenues collected looally since financial
year 2013/ 2014.

b) Consequently, the county governlnent was spending public lirnds without the
approval by the Controller of Budgets.

When the Committee requested for evidence Mr. Kavernba produced Auditor General's
report fbr 2013/ 2014, 201412015 and Reports from the Controller of Budget quarlerly
reports.

The Cornrnittee noted -

1) that the issues raised in the petition were a subject befbre the Senate Comutittee on
County Public Accounts and lnvestment.

2) that there was a petition in l-Iigh Court rcgarding the sarne matter.

The petitiolrer replied that the petition in the court hacl taken long ancl he even rvrote a

letter to Chief Justice r:equesting for the court to expedite the rnatter, horvever, there u,as

no response as at tlie time of the meeting.

Noting that the matter was pending in Fligh Court, the Clomrrittee resolved to request
inforrnation from the Governor on the issues rzrised by thc petitioner.

J



MIN NO.047t2At7: ADJOURNMENT

Thc Chairperson ad.iourned the sitting at I 1: 50 au-r

SIGNED

{=5\rr,r"r ,1"

(cHAIRPERSON)

DATE
o
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MINUTES O THE I I trr SITTING oF THE SENATE STANDING COMMITTEE
a ON FINANCE, COMMERCE AND BUDGET HELD AT COUNTY HALL.

GROUND OR BOARDROOM. PA IAMENT BUTLDIN (;S ON TT]IISDAY.
28''" MARCH. 20 17 AT I l. 00A.M.

PRESENT

Sen. Peter Ole Mositet
Sen. Zipporah Kittony
Sen. Paul Nioroge Ben

Sen. Aaron Kipkirui Cheruiyot
Sen. (Dr.) Agnes Zani

ABSENT WITH APOLOGY

l. Sen. Billow Kerrow
2. Sen. G.G Kariuki
3. Sen. Moses Wetang'ula
4. Sen. (Dr.) Willred Machage
5. Sen. Mutahi Kagwe

6. Sen. (Prof.) John Lonyang'apuo
7. Sen. (Dr.) Boni Khalwale
8. Sen. (Prof.) Peter Anyang' Nyong'o
9. Sen. Catherine Mukite
10. Sen. Mutula Kilonzo .lunior
1 l. Sen. Beatricc Elachi

IN ATTENDANCE

I

2
1
J

4

5

-Vice Chairperson

-Mernber

-Mernber

-Mernber

-Member

- Chairperson

-Member
-Mernber

-Mernbcr

-Member
-Mernber

-Mernbcr
-Mernber

-Member
-Mernbcr
-Mernber

1. Mr. Christopher Gitonga
2. Mr. Benjamin Ng'imor
3. Mr. (lomd Abdi
4. Ms. [-ucy Radoli
5. Ms. Fatma Abdi
6. Ms. I)aula Waniiru

SENATE SECRETARIAT

- Clerk Assistant
- liiscal Analyst
- Iriscal Analyst
- Legal Counsel

- Audio Officer
- Intern

MIN NO.053/2017: PRELIMINARIES

'Ihe Chairperson called the meetirlg to order at ll.25 arn. 'l'his rvas lbllowed by a rvord of
prayer.

MIN NO.54l2017: ADOP'tION OF THE AGENDA

T'he agenda of thc rnceting was adoptcd having been proposed by Scn. Aaron KipkirLri
Cheruiyol and secondcd by Sen. Zipporah Kittony.

I
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MIN NO.05512017: CONFIRMATION OF M INI,JTES

The rninutcs ol'the 9il'sitting held on Tuesday l4tr'March 2011 at l0 am in County I{all,

Grouncl Irloor Roarclroom. Parliament Br"rildings were confrnned as a true record o1'the

proceedings of the Cornrnittee having been proposed by Sen. Paul N.ioroge Ben and

seconded by Sen. Peter Ole Mositet.

l'he rrrinutes of thc lOthsittingheld on'I'uesday 14th March 2Ol7 ar l l:55 am in County

I-Iall. Ground Irloor lJoardroorn, Parliament lluildings wcre confirmed as a true record o1'

the proceedings ol'thc Committee having been proposed by Sen. Paul N.ioroge Ben and

seconclcd by Sen. Pcter Ole Mositet.

MIN NO.05612017: REVIEW OF PETITION REPORTS.

a) Pctition by residents of Bukhayo Central ward. Busia County concerning utilization

of Ward Development Fund lbr the Financial Year 201412015;

The Committee resolvecl lo invite tlte Countl, Governor to respond to the issues

raised in tlrc report.

b) Pctition by residents of "l'urkana County, concerning alleged etnbczzlement of funds,

financial ir-r-rpropriety and skewed employrnent in l-urkana County.

The Contmittee resolved that the recommendations were in orcler and thus the report

should be tabled.

c) Petition by residents ol' Vihiga County concerning various rnatters aflbcting the

County Executive and County Assembly of Vihiga.

The Comntiltee resolved that lhe recommendations were in order and thus the reporf

should be tabled.

e) Petition concerning various matters including and not limitcd to allegations on

corruption and brcach o1'law al'l'ecting thc county governrnent ol'l]ungotna.

The C.omntittee resolved to amend lhe recommenclalions as.fbllou,s:

a) Delete tlte instrttc:tion to the Senate Contntittee rsn Cr,tuntlt Public Accounts

and I nveslments Committee.

b) Reyvrite the recommendations on declaration of the governor not.fit to hold

of/ice citing the appropriate article.

c) Rewrite the recommendations on asset register by subslituting witlt

inv e n t ct r).' r e c' o r tls.

2

Tlrc Contntittee resolved to table tlte report once the corrections are made
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'MIN NO.057/2017: PETITION BY MR. JULIUS MASIVA ON THE ED
+ MISUSE AND DIVERSION OF PUBLIC S BY THE

VIHIGA CO GOVERNMENT

The Cornrnittee was infbrmed that the allegations in the petition are sirnilar to the
allegations raised in another staternent by residents of Vihiga County. 'l'hus. there was a

draft reporl on the matter and the recornmendations in both reports would be the sarte.

T'he Cornmittee observed that each petition was supposed to be considered differently and
thus the Cornrnittee resolved to invite the Governor of Vihiga County to respond to the
allegations raised in the petition.

CONCERNING BREACH OF THE CONSTITUTION AND
OTHBR NAIROBI CITY
EXECUTIVE

The Cornmittee was inlbrrned that:

a) The Governor had responded by indicating the reverlue collected in the last four
years but did not indicate that the revenue was banked u,ith County revenue Funcl.

b) The petition was a livc rnatter in courl as Constitution Petition No. 540 of 2015.
c) The Standing Order no. 92 would apply in consideration of the petition by the

Committee.

The Cornmittee resolved that since the matter was in court and pursuant to the Stancling
Order No. 92 (1) and 92 (3)(c) to report back to the House on the status of this petition.

MrN NO.059/2017: ADJ OURNMENT

The Chairperson adjourned the sitting at 12.25pm

SIGNED

(cHATRPERSON)

DATE

a
-)

MIN No.058/2017: PETITION BY MR. KAVEMBA MUTINDA JULIUS
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