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CHAIR’S FOREWORD

On behalf of the Departmental Committee on Environment and Natural Resources and pursuant
to provisions of Standing Order 199 (6), it is my pleasant privilege and honor to preseht to this
House the Report of the Committee on its consideration of the Senate amendments to the Forest

Conservation and Management Bill, 2015.

The amendments were passed by the Senate on 14% July, 2016 and communicated to the
National Assembly for consideration. The Assembly subsequently committed the amendments to
the Committee pursuant to the provisions of Standing Order 41; it is on the basis of this that the

Committee makes this Report.

The Committee wishes to register its appreciation to the Offices of the Speaker and the Clerk of
the National Assembly for the support accorded to the Committee and the staff, in the execution
of its mandate. Let me take this opportunity to thank all Members for their patience, endurance
and dedication to committee business, despite their other commitments and tight schedules,

which enabled the Committee to complete this Report.

Hon. Amina Abdalla, CBS, M.P



COMMITTEE MANDATE

The Departmental Committee on Environment and Natural Resources is established under the
National Assembly Standing Orders No. 216 (1). The functions and mandate of the Committee
are also contained under the National Assembly Standing Orders, No. 216(5) as:-
1. Investigate, inquire into, and report on all matters relating to the mandate,
management, activities, administration, operations and estimates of the assigned
Ministries and departments;
2. Study the program and policy objectives of the Ministries and departments and the
effectiveness of the implementation;
3. Study and review all legislation referred to it;
4. Study, access and analyze the relative success of the Ministries and Departments as
measured by the results obtained as compared with its stated objectives;
5. Investigate and inquire into all matters relating to the assigned Ministries and
departments as they may deem necessary, and as may be referred to them by the
House;
6. Vet and report on all appointments where the constitution or any law requires the
National Assembly to approve, except those under Standing Order 204; and
7. Make reports and recommendations to the House as often as possible, including
recommendation of proposed legislation.
The subject matter of the Departmental Committee on Environment and Natural Resources are

stated in the Second Schedule of the National Assembly Standing Orders No. 216 (f) as follows:
climate change; —environment —management—and—conservati

management, wildlife, mining and natural resources, pollution and waste management.
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SITTINGS

The Committee considered the Senate amendments in its Sitting held on Thursday, 21st July,
2016. The Committee’s decisions to accept and or reject the amendments were based on the
Constitutional requirements and borrowed best practices in other Jurisdictions with similar
experiences.




COMMITTEE RECOMMENDATIONS

The Committee having considered the Senate amendments to the Forest Conservation and

Management Bill, 2015 and recommends that the National Assembly:

1. Approves the Senate amendments to Clauses 2, 5, 6, 8, 9 (1) (&g(iv),
14,20,25,26,36,39,45,47,48,49, 50, 51, 53, 62, 63, 64 and 72 (1) & 1(b)

2. Rejects the Senate amendments to Clauses 9 (3A), 72 (1A) & (2), 75, 77 and Third
Schedule.



ADOPTION OF THE REPORT

We the Members of the Departmental Committee on Environment and Natural Resources have
pursuant to Standing Order 199 adopted this report and affix our signatures to affirm our

approval and confirm its accuracy, validity and authenticity as per the attached adoption list
(Appendix II). .




1.0 Introduction

The Forest Conservation and Management Bill, 2015 was passed by the National Assembly on
17" March, 2016 and subsequently forwarded to the Senate for consideration pursuant to
provisions of Article 110(4) of the Constitution and Standing Order 142. It was reverted to the
National Assembly by the Senate for concurrence on Thursday, 14® July, 2016 through a
message from the Speaker. The Speaker of the National Assembly directed the Committee to
table its Report on the amendments for consideration by the House.

2.0 Consideration of the proposed Senate Amendments to the Forest Conservation and

Management Bill, 2015

The Committee considered the Senate amendments in its Sitting held on Thursday, 21st July,
2016. The Committee’s decision to accept and or reject the amendments was based on the
Constitutional requirements and borrowed best practices in other jurisdictions with similar
experiences.

Clause 2

THAT clause 2 of the Bill be amended by deleting the definition of the word “forest owner” and
substituting therefore the new definition-

“forest owner” means-

(a) in the case of a public forest, the government as defined in article 62(1)(g) of the
Constitution;

(b) in the case of a community forest, the community as defined in article 63 of the
Constitution; and

(c) In the case of a private forest, the registered owner of the land as defined in article 64 of
the Constitution.

The Committee agreed with the proposed amendments

Justification: The amendment in paragraph (a) seeks to align the definition of the term with the
classes of forests as provided in clause 30 of the Bill, ie public, community and private forests.

Amendment in paragraph (b) seeks to restrict the definition of a community to that stipulated in
the Constitution.

Amendment in paragraph (c) seeks to conform private forests to owners of private land as
stipulated in the Constitution.



Clause 5
THAT clause 5 be amended-

(a) by deleting the marginal note and substituting therefor the following new marginal note-
Public Forest Policy

The Committee agreed with the proposed amendment.

Justification: The amendment to the marginal note seeks to align the section with the classes of
forests as provided in clause 30 of the Bill.

(b) in sub-clause (1) by inserting the words “county government and” appearing immediately
after the words “in consultation with the”; and

(1) The Cabinet Secretary shall, in consultation with the county government and
relevant stakeholders, develop a national forest policy for the sustainable use of
forests and forest resources.

The Committee agreed with the proposed amendment.

(c) in sub-clause (2) by inserting the words “in consultation with the county government”
immediately after the words “forest policy to be reviewed”.

The Committee agreed with the proposed amendment

(d) in sub-clause (2) by deleting the word “national” appearing immediately after the words
“the Cabinet Secretary shall cause”.
“(2) At least once in every five years, the Cabinet Secretary shall cause the forest
policy to be reviewed in consultation with the county government.”

The Committee agreed with the proposed amendment.

Justification: Whereas Article 62(3) of the Constitution vests forests in the national government,
paragraph 10 of part 2 of the Fourth Schedule to the Constitution provides that forestry is a
county government function. This therefore means that forestry is a shared function between the
national and county government. The amendment therefore seeks to give effect to the principle
of concurrent jurisdiction between the two levels of government.

Clause 6
THAT clause 6 be amended-

(a) by deleting the marginal note and substituting therefor the following new marginal note-



Forrncr s T

Public Forest Strategy

(b) in sub-clause (1) by deleting the word “national” appearing immediately after the words
“formulate a” and substituting therefor the word “public”.

The Committee agreed with the proposed amendment.

Justification: The amendment seeks to align the section with the classes of forests as provided
in clause 30 of the Bill.

Clause 8

THAT clause 8 of the Bill be amended in paragraph (f) by deleting the word “national”
appearing immediately after the words “ceremonial use of” and substituting therefor the word
“public”.

The Committee agreed with the proposed amendment.

Justification: The amendment seeks to align the section with the classes of forests as provided
in clause 30 of the Bill.

Clause 9
THAT clause 9 (1) of the Bill be amended-

(a) in paragraph (f) by deleting the words “Director-General” appearing at the beginning of the
paragraph and substituting therefor the words “Chief Conservator of Forests’;

The Committee agreed with the proposed amendment.

Justification: normally used to refer to the person responsible for the management of a forest
service.

(b) by deleting sub-paragraph (iv) of paragraph (g) and substituting therefor the following new
paragraph “one person nominated by the Council of Governors™;

The Committee agreed with the proposed amendment.

Justification: The amendment seeks to remove a person from the civil society as a member of
the Board and instead replace with a person nominated by the Council of Governors. A
representative of the county government in the Board would be ideal since forestry is a shared
function between the national and the county governments.
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(c) by inserting the following new sub-clause immediately after sub-clause (3)-

(3A) A person shall not be appointed to the Board if the person—

(2) is convicted of a criminal offence and sentenced to imprisonment by a court of
competent jurisdiction for a period exceeding six months without the option of a
fine;

(b) is a member of a governing body of a political party;

(c) is disqualified under any written law to hold office of director in a public company,
corporation or similar organization;

(d) has previously been removed from public office for contravention of the provisions
of the Constitution or any other written law:;

(e) is adjudged bankrupt or enters into a composition or arrangement with his
creditors;

(f) was previously involved in the management or administration of a scheme which
was deregistered for any failure on the part of the management or the
administration thereof;

(g) is disqualified under any other written law, or his holding office as such is deemed
by the Authority as being, in any way, detrimental to the scheme; and

(h) is disqualified under Chapters Six and Thirteen of the Constitution or any other
provisions thereof or any written law.

The Committee rejected the proposed amendment.

Justification: the New Sub-clause providing for the circumstances under which a person shall
not be eligible for appointment as a member of the Board is not clear. The Committee therefore

—suggests that the New Sub-clause 3A-should be amended-asfottows— '
(3A) A person shall not be appointed to the Board if the person—

(a) has been convicted of a criminal offence and imprisoned for a term exceeding six
months without the option of a fine;

(b) is 2 member of a governing body of a political party;

(c) has previously been removed from public office for contravention of the
provisions of the Constitution or any other written law;

(d) is an un-discharged bankrupt; and

() violates the constitution or any other written law.
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Clause 14
THAT clause 14 of the Bill be amended in-

(a) sub-clause (1) by deleting the words “Director-General” appearing immediately after the
words “shall be a” and substituting therefor the words “Chief Conservator of Forests™;

(b) sub-clause (3) by deleting the words “Director-General” appearing at the beginning of the
sub-clause and substituting therefor the words “Chief Conservator of Forests”.

(c) sub-clause (4) by deleting the words “Director-General” appearing at the beginning of the
sub-clause and substituting therefor the words “Chief Conservator of Forests”.

(d) sub-clause (5) by deleting the words “Director-General” appearing at the beginning of the
sub-clause and substituting therefor the words “Chief Conservator of Forests”.

The Committee agreed with the proposed amendments.

Justification: The amendments seek to bring clause 14 into conformity with the proposed
amendment to clause 9 which replaces the title of Director-General with the Chief Conservator
of Forests.

Clause 20

THAT clause 20 of the Bill be amended in sub-clause (4) paragraph (a) by deleting the words “a
chairman” and substituting therefor the words “a chairperson”.

The Committee agreed with the proposed amendment.

Justification: The amendment seeks to give a gender-neutral title to the chair of the forest
conservation committee.

Clause 25

THAT clause 25(2) of the Bill be amended in paragraph (c) by deleting the word “national”
appearing immediately after the words “tourism in” and substituting therefor the word “public”.

The Committee agreed with the proposed amendment.

Justification: The amendment seeks to align the section with the classes of forests as provided
in clause 30 of the Bill.
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Clause 26

THAT clause 26 of the Bill be amended at subsection (2) by deleting the words “controller and”
appearing immediately after the words “Board shall submit to the”.

“(2) Within a period of three months after the end of each financial year, the Board shall
submit to the Auditor-General the accounts of the Service, in respect of that year,
together with a statement of—*

The Committee agreed with the proposed amendment.

Justification: The amendment seeks to remove the Controller of Budget from the role of audit
and report of accounts, which is the mandate of the Auditor-General as stipulated in the
provisions of Article 229 of the Constitution. :

Clause 36

THAT clause 36 of the Bill be amended at sub-clause (2) by deleting the word “national”
appearing immediately after the words “declared a” and substituting therefor the word “public”.

The Committee agreed with the proposed amendment.

Justification: The amendment seeks to align the section with the classes of forests as provided
in clause 30 of the Bill

Clause 39

THAT clause 39 of the Bill t;e amended at sub-clause (7) by deleting the word “Director-General”
appearing immediately after the words “reserve, the” and substituting therefor the words “Chief
Conservator of Forests”

“(7) Upon declaration of a national, community or private forest as a nature reserve, the
Chief Conservator of Forests shall in consultation with the relevant county
governments, government agencies and stakeholders, prepare a management plan in
respect to the declared nature reserve.”

The Committee agreed with the l;roposed aﬁlendment.

Justification: The amendment seeks to bring the clause into conformity with the proposed
amendment to clause 9 which replaces the title of Director-General with the Chief Conservator
‘of Forests.

Clause 43

THAT clause 43 the Bill be amended by inserting the following new sub-clause immediately after
sub-clause (5)-

(6) The Service shall consider the interests of the local communities in the management of
public forests.

13



The Committee agreed with the proposed amendment.

Justification: The amendment seeks to ensure that the interests of the local communities are
taken into account in the management of public forests.

Clause 45

THAT clause 45 of the Bill be amended-

(a) by deleting sub-clause (1) and substituting therefore the sub-clause-

(1) The Service may advertise, receive applications from any person, institution or
organization and through a competitive process, approve and enter into an
appropriate management agreement for all or part of a public forest.

The Committee agreed with the proposed amendment.

Justification: The amendment introduces the requirement of the Service to advertise, receive
applications, select through a competitive process, approve and enter into management
agreements with persons or institutions in relation to public forests.

(b) in sub-clause 2 by inserting the following new paragraph immediately after paragraph
(e)-

(e) the benefits which the applicant shall extend to the local community.

The Committee agreed with the proposed amendment. The Committee however notes that
the amendment should have come in immediately after paragraph (c) for flow and clarity.

Justification: The amendment seeks to introduce an additional specification to be made in the
agreement. In terms of the amendment, the management agreement must further specify the
benefit to be given to the local community by the applicant.

Clause 47

THAT sub-clause (6) of clause 47 of the Bill be amended by deleting the word “Director-
General” where it appears and substituting therefor the word “Chief Conservator of Forests”.

The Committee agreed with the proposed amendment.

Justification: The amendment seeks to bring the clause into conformity with the proposed
amendment to clause 9 which replaces the title of Director-General with the Chief Conservator
of Forests.

Clause 48

THAT clause 48(3) of the Bill be amended in paragraph (f) by deleting the words “Director-
General” and substituting therefor the words “Chief Conservator of Forests™.
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The Committee agreed with the proposed amendment.

Justification: The amendment seeks to bring the clause into conformity with the proposed
amendment to clause 9 which replaces the title of Director-General with the Chief Conservator
of Forests.

Clause 49

THAT clause 49 (3) be amended in paragraph (b) by deleting the words “Director-General” and
substituting therefor the words “Chief Conservator of Forests”.

The Committee agreed with the proposed amendment.

Justification: The amendment seeks to bring the clause into conformity with the proposed
amendment to clause 9 which replaces the title of Director-General with the Chief Conservator
of Forests

Clause 50

THAT clause 50 (2) of the Bill be amended by deleting the words “Director-General” appearing
at the beginning of the sub-clause and substituting therefor the words “Chief Conservator of
Forests™.

The Committee agreed with the proposed amendment

Justification: The amendment seeks to bring the clause into conformity with the proposed
amendment to clause 9 which replaces the title of Director-General with the Chief Conservator
of Forests.

Clause 51

THAT clause 51 of the Bill be amended-

—(a)— in sub-clause (1) by~

(1) deleting the words “Director-General” appearing at the beginning of the sub-clause
and substituting therefor the words “Chief Conservator of Forests”;

(ii) deleting the word “Director-General” appearing immediately after the words “ask
the” in paragraph (c) and substituting therefor the word “Chief Conservator of
Forests™;

(b) in sub-clause (2) by deleting the words “Director-General” wherever they appear and
substituting therefor the words “Chief Conservator of Forests”:

15



(c) in sub-clause (3) by deleting the words “Director-General” wherever they appear and
substituting therefor the words “Chief Conservator of Forests™.

The Committee agreed with the proposed amendments.

Justification: The amendments seek to bring the clause into conformity with the proposed
amendment to clause 9 which replaces the title of Director-General with the Chief Conservator
of Forests.

Clause 53

THAT clause 53 of the Bill be amended by inserting the word “employment” immediately after
the word “education”.

“Subject to Article 66 of the Constitution, investors in forests shall share the benefits of their
investment with local communities by applying various options including but not limited to
infrastructure, education, employment and social amenities and in accordance with rules made
under this act or other relevant laws”

The Committee agreed with the proposed amendment.

Justification: The amendment seeks to ensure that employment of the local communities by the
investors will be one of the benefits accorded to the local communities.

Clause 62
THAT clause 62 of the Bill be amended in-

(a) sub-clause (1) by deleting the words “Director-General” at the beginning of the sub-
clause and substituting therefor the words “Chief Conservator of Forests”;

(b) sub-clause (2) by deleting the word “Director-General” at the beginning of the sub-clause
and substituting therefor the word “Chief Conservator of Forests".

The Committee agreed with the proposed amendments.

Justification: The amendments seek to bring the clause into conformity with the proposed
amendment to clause 9 which replaces the title of Director-General with the Chief Conservator
of Forests.

Clause 63

THAT clause 63 of the Bill be amended in sub-clause (2) by deleting the words “Director-
General” appearing at the beginning of the sub-clause and substituting therefor the words “Chief
Conservator of Forests”.

16



“2) Any uniformed and disciplined officer of the Service, after acquiring the requisite
paramilitary and skill at arms training, and when authorised by the Chief Conservator
of Forests, may use a lawfully issued firearm”

The Committee agreed with the proposed amendment.

Justification: The amendment seeks to bring the clause into conformity with the proposed
amendment to clause 9 which replaces the title of Director-General with the Chief Conservator
of Forests.

Clause 64

THAT clause 64 of the Bill be amended in sub-section (3) by deleting the words “section 39(2)”
appearing immediately before the words “provisions of” and substituting therefor the words
“section 617,

“(3) Any person who contravenes the provisions of section 61 shall be guilty of an
offence and is liable on conviction to a fine not exceeding one million or to
imprisonment for a term not exceeding three years, or to both such fine and
imprisonment”

The Committee agreed with the proposed amendment.

Justification: The amendment is for purposes of correct referencing. Whereas section 39(2)
provides that the Cabinet Secretary shall make prior arrangements for declaration of nature
reserves, section 61 provides for the gazettement of forest produce that may not be exported or
imported.

Clause 72
THAT clause 72 of the Bill be amended-

(a) in sub-clause (1) by-

(i) deleting the words “Director-General” appearing immediately after the word “the” and
substituting therefor the words “Chief Conservator of Forests”;
The Committee agreed with the proposed amendment.

Justification: The amendments seek to bring the clause into conformity with the proposed
amendment to clause 9 which replaces the title of Director-General with the Chief Conservator
of Forests.

(ii) deleting paragraph (b) and substituting therefor the following new paragraph-
(b) public forests;

The Committee agreed with the proposed amendment.
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Justification: The amendment further seeks to align the section with the classes of forests as
provided in clause 30 of the Bill.

(b) inserting the following new sub-clause immediately after sub-clause (1)-

(1A) The relevant counties will at all times be furnished with pertinent copies of all the
relevant documents maintained in the Chief Conservator of Forests register.

The Committee rejected the proposed amendment.

Justification: sub-clause (2) of the Bill already provides for members of the public to inspect
any register maintained by the Chief Conservator of Forests. Further, providing a copies of all
relevant documents maintained in the Chief Conservator of Forests register to all forty seven
counties would be too cumbersome.

(c) in sub-clause (2) by deleting the words “Director-General” appearing immediately after
the words “office of the” and substituting therefor the word “Chief Conservator of
Forests™.

“(2) All registers maintained under this section shall be open for inspection at the office
of the Chief Conservator of Forests by members of the public.”

The Committee rejected the proposed amendment and proposes that the sub-clause reads
as follows:

“(2) Any register maintained under this section shall be open for inspection by the
members of the public at the office of the Chief Conservator of Forests.”

Clause 75

THAT clause 75 be amended by deleting the words “Environmental Management and Co-
ordination Act, 1999” appearing in sub-clause (1) immediately after the words “provisions of the”

and substituting therefor the words “Environmental Management and Co-ordination Act, 2015”.

“(1) Where a provision of this Act requires a person to conserve or protect the
environment, the relevant provisions of the Environmental Management and
Co-ordination Act, 2015, shall also apply with respect to the manner in which the
conservation or protection shall proceed.”

The Committee rejected the proposed amendment.

Justification: The amendment seeks to change the name of the Act from EMCA 1999 to EMCA
2015. This amendment should however not be adopted as the EMCA 2015 was not a repealing
Act but rather an amendment Act. The Act therefore still remains the EMCA 1999.

Clause 77

18



THAT clause 77 of the Bill be amended by inserting the following new paragraph immediately
after paragraph (a)-

(aa) The land in section (a) shall not include government settlement schemes already
registered before the commencement of this Act;

The Committee rejected the proposed amendment.

Justification: The amendment seeks to exclude government settlement schemes from the
category of land registered as a forest reserve. The amendment should not be adopted as
government settlement schemes do not fall within the description of forest reserves. Further,
Section 134(2) of the Land Act provides that settlement programmes shall include provision of
access to land to squatters and displaced persons.

THIRD SCHEDULE
THAT the Third Schedule to the Bill be amended by deleting item;

(a) 5-Aberdare

(b) deleting item 9-Aberdare;

(c) deleting item 131-Mt. Elgon;

(d) deleting item 106-Kipkabus;

(e) deleting item 107-Mt. Kenya;

(f) deleting item 115-Mt. Londiani;

(g) deleting item 119-Mt. Londiani;

(h) deleting item 200-Tinderet;

(1) deleting item 236-Turbo;

() deleting item 292-Western Mau;

(k) deleting item 278-Mangrove Swamps;
(1) deleting item 282-Mangrove Swamps;

————(m) deleting item-286-Mangrove-Swamps;-and
(n) deleting item 290-Mangrove Swamps
The Committee rejected the proposed amendment.

Justification: The amendment seeks to delete certain areas from the definition of forests. This
amendment however has no legal effect as the Bill already contains provisions on the procedure
for the degazettement of forests. (Clause 34).
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3.0 COMMITTEE RECOMMENDATIONS

Having considered the Senate amendments to the Forest Conservation and Management Bill,

2015, the Committee recommends that the National Assembly:

1. Approves the Senate amendments to Clauses 2, §, 6, 8, 9 (1)(f) & g(iv), 14, 20, 25, 26,
36, 39, 45, 47, 48, 49, 50, 51, 53, 62, 63,64 and 72 (1) & 1(b)

2. Rejects the Senate amendments to Clauses 9 (3A), 72 (1A) & (2), 75, 77 and Third

Schedule.
LA
SIGNED .........\N>727 .. T
CHAIRPERSON
(HON. ABDALLA AMINA, CBS, M.P)
DATE......o oo 25 /’J“L]/m”* ..........................................
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