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CHAIRPERSON'S FOREWORD

This report contains the Committee's proceedings of the consideration of the Finance Bill,20l6
which was committed to the Committee on 16ft June, 2016 pursuant to Standing Order 127. On
analysis of the Bill, the Committee observed that despite the growth and strong macroeconomic
stability attained by the economy in the recent past, a lot remains to be done in order to
decisively deal with the challenges of unemployment, poverty, inequality, low tourism and the
impact of a weak gtobal economy among others.

The tax measures and other proposed amendments contained in this Bill are aimed at addressing
the challenges, achieving an inclusive economic growth, reducing cost of doing business,
enhancing job creation as well as improving the welfare of Kenyans in addition to fostering
growth and stability in the financial sector.

On behalf of the Departmental Comnittee on Finance, Planning & Trade and pursuant to
provisions of Standing Order I99 (6), it is my pleasant privilege and honow to present to this
House the Report of the Committee on its consideration of the Finance 8i11, 2016.

The Committee is grateful to the Offrces of the Speaker and the Clerk of the National Assembly
for the logistical and technical support accorded to it during its sittings. The Committee wishes to
thank all the stakeholders for their participation in scrutinizing the Bill.

Finally, I wish to express my appreciation to the Honourable Members of the Committee who
made useful contributions towards the preparation and production of this report.

HON. BENJAMIN LANGAT, MP
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EXECUTIVE SUMMARY

The Finance Bill,2016 is one of the annual Bills introduced in the National Assembly Pursuant
to section 40 of the Public Finance Management Act, 2012.Its main objective is to set out the
revenue raising measures for the national governrnent together with a policy document
expounding on those measures. Ideally, it proposes amendments to a variety of laws relating to
various taxes and duties as well as other financial sector statutes.

Section 41 of the Public Finance Management Act, 2012 obligates the National Assembly to
process and pass the Finance Bill within 90 days of passing the appropriation Bill. The Finance
Bill, 2016 was introduced in the National by the Chainnan of the Departmental Committee on
Finance, Planning & Trade on 16th June, 2016 and therefore committed to the Departmental
Committee onFinance, Planning & Trade forconsideration in line withArticles 114 and 118 of
the Constitution and Standing Order 127. The Committee engaged a number of stakeholders
whose views are contained in this report.

The Finance Bill, 2016 contains a total of 59 clauses which propose amendments to the four (4)
main tax laws namely, Income Tax Act, Excise Duty Act, Value Added Tax Act; Tax Procedures
Act as well as other miscellaneous amendments in a total of nine (9) financial sector statutes,
which are, Retirement Benefits Act, Kenya Revenue Authority Act, Capital Markets Act,
Banking Act, Alcoholic Drinks Control Act, Kenya Deposit Insurance Act, Public Finance
Management Act, Tax Appeals Tribunal Act and Special Economic Zones Act.

The proposed amendments to the Income Tax, Excise Duty, VAT, Tax Procedures Acts are
deemed to have come into operation on 9ft June, 2016 and 1't July, 2016; with a few such as the
ones relating to assessment of taxes, penalties or interests in some cases and VAT wittrholding
agent being backdated to 19th january, 2016. fhe rest on miscellaneous arnendments will become
effective on 1't January, 2017.

-6-lPage (Departnrcntal ('omrnitte e On Financc, l'lannirrs & T'racle)



1.1. MANDATE OF THE COMMITTEE
The Committee on Finance, planning & Trade is one of the Departmental Committees of the
National Assembly established under Standing order 216 andmandated to:-

(a) investigate, inquire into, and report on all matters relating to the mandate, management,
activities, administration, operations and estimates of the assigned ministries and
departments;

(b) study the programme and policy objectives of miniskies and departments and the
effectiveness of the implementation.

(c) study and review all legislation referred to it;

. (d) study, assess and analyse the relative success of the ministries and departments as

measured by the results obtained as compared with their stated objectives;
(e) investigate and inquire into all matters relating to the assigned ministries and departments

as they may deem necessary and as may be referred to them by the House;
(f) vet and report on all appointments where the Constitution or any law requires the

National Assembly to approve, except those under Standing Order 204 (Committee on
Appointments); and

(g) Reports and makes recommendations to the House as often as possible, including
recorrunendation of proposed legislation.

-7-lPage (De partrrental comrr ittee on Finance, planning & 1'rade)
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1.2. COMMITTEE MEMBERSIilP
Chairperson The Hon. Benjamin Langat, MP
Vice Chairperson The Hon. Nelson Gaichuhie, MP
Members The Hon. Dr. Oburu Oginga, MP

The Hon. Eng. Shadrack Manga, MP
The Hon. Jimmy Nuru Angwenyi, MP
The Hon. Ahmed Shakeel Shabbir Ahmed, MP
The Hon. Sammy Mwaita, MP
The Hon. Jones M. Mlolwa, MP
The Hon. Anyanga, Andrew Toboso, MP
The Hon. Joash Olum, MP
The Hon. Patrick Makau King'ola, MP
The Hon. Abdullswamad Sherift, MP
The Hon. Sumra Irshadali, MP
The Hon. Ogendo Rose Nyamunga, MP
The Hon. Iringo Cyprian Kubai, MP
The Hon. Dennis Waweru, MP
The Hon. Tiras N. Ngahu, MP
The Hon. Sakaja Johnson, MP
The Hon. Ronald Tonui, MP
The Hon. Mary Emase, MP
The Hon. Joseph Limo, MP

The Hon. Lati Lelelit, MP
The Hon. Kirwa Stephen Bitok, MP
The Hon. Daniel E. Nanok, MP
The Hon. Abdul Rahim Dawood, MP
The Hon. Salcrva John Bunyasi, MP
The Hon. Alfred W. Sambu, MP
The Hon. Sammy Koech, MP
The Hon. Abdikadir Ore Ahmed, MP
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1.3. COMMITTEE SECRETARIAT
First Clerk Assistant Evans Oanda

Third Clerk Assistant Nicodemus Maluki
Third Clerk Assistant Fredrick Otieno
Legal Counsel II Emma Esendi
Research Officer III Erick Ososi
Research Officer III Sharon Rotino

1.4. CONSIDERATION OF THE BILL

The Finance Bill,2016 was published on 8th June, 2016 and read a first time on 16th June, 2016
and thereafter committed to the Departmental Committee on Finance, Planning & Trade for
consideration pursuant to Standing Order 127. The Finance Bill, 2016 proposes amend the
foilowing financial sector laws:

L.4.t.Income Tax Act
Clauses 2 - 16, propose amendments to the Income Tax Act in the following parts:-

o The introduction of a taxable minimum threshold of the Residential Rental Income Tax
(RRIT) at Kshs. 144,000 per annum (Kshs. 12,000 per month) and also reducing the
applicable rate from l2o/o to 10%. This is after the Finance Act, 20i 5 introduced this type
of tax for residential rental income not exceeding Kshs. 10 million annually - clause 3.

o Empowerment of the Commissioner to appoint withholding agents for Residential Rental
Income Tax - clause 6.

. Repealing of various sections of the principal Act in a bid to re-align it to the provisions
of the Tax Procedures Act - clattses 7 - 1l

. The section that provides for income tax refund is repealed so that the provision in the
Tax Procedures Act to be used. Flowever, whereas the Section proposed to be repealed
provided for a period of 7 years within which tax refrmd can be claimed, and interest
accrual thereof, it is noted that the provision in the Tax Procedures contains a peliod of 5

year with no mention of interest.
o Tax exemption for bonuses, overtime and retirement benefits for employeos whose

taxable employment before such is below the lowest tax band. Also, proposed for
exemption is the interest income on bonds issued by the East African Development Bank
(EABD) - clause l3

. Personal relief is proposed to be enhanced by 10% frorn the current Kshs. 13,944 per
annum to Kshs. 15,360 per annum. This translates to Kshs. 118 per month. In addition,
the Pay-As-You-llarn (PAYII) banding has been shiftcd upwards frorn the lowest band of
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Kshs. 121,968 to the proposed Kshs. 134,164 per annnm at l0o/o (Kshs. 10,164 to Kshs.
1 1,1 80.3 per month). The highest band to move from Kshs. 466,704 to Kshs. 513,373 per
annum at30Yo (Kshs. 38,892 to Kshs. 42,781) - clause l4(a and b)

o Corporate Income proposed to be reduced from 30% to 20Yo to incentivize companies
that construct at least 1,000 residential units annually.

1.4.2. Excise Dufy Act

Clauses 17 - 22, proposes amendments to the Excise Dufy Act and some of the main thrust in
this part include:

1.

ii.
Imposition of a duty of Kshs. 7 .20 per litre of kerosene - clause 2t (a)
Introduction of duty on cosmetics and beauty products at the ad valorem rate of tO% -
clause 2l(b)
Water is excluded from excise duty - clause 2l (c)

The specific excise duty on vehicles of Kshs. 200,000 (older than three years) and Kshs.
150,000 ftellow three years old) is proposed to be replaced with ad valorem rate of 20% -
clause 2l (d)

Exempted goods include excisable goods purchased locally for direct and exclusive use
in the implementation of official Aid Funded Project (to the extent provided in the
financing contract)

111,

iv.

1.4.3, Value Added Tax Act

Clauses 23 - 28, proposes amendments to the Value Added Tax Act and some of the key issues
in this parts include:-

1. ln the Exemption regime, taxable goods, services and items introduced in clauses 24 -
27 are such as:-

o Service charge in lieu of tips (not exceedingl0% of the service).
. Raw material for animal feed.

o Vehicles for official Aid Funded Projects.
. Equipment and machinery imported or purchased locally for use by KDF, NPS and

military suppiies.
. Liquefied petroleum gas

o Wheat seeds

. Garments and leather footwear manufactured at the Export Processing Zone

. Some equipment for the Museums

. Goods for direct and exclusirze construction of specialized hospital with accommodation
facilities.

-10-lt)age (Deparimcrttal Cl otntnitttc On Financc, Planning & T'rade)
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. Park entry fees

. Sen'ice with respect to tour operators and construction of specialized irospital with
accommodation

2. In the zero rated regime, taxable goods and items in clause 28 include
. Supply of taxable goods and services to a special economic zone (SEZ) enterprise.
o Medicaments containiirg anti-biotics.

1.4.+. Tax Procedures Act

Clauses 29 - 39, proposes amendments to the Tax Procedures Act and issues in this pa:t
include

i) Appointment of tax representatives for non-residents (either by the non-resident persons
themselves of the Commissioner) - clause 30

ii) Empowerment of Kenya Revenue Authority (KRA) to seek auxiliary information with
the aim of pre-populating the I Tax system - clause 34

iii) Introduction of tax amnesty for owners of assets and businesses outside Kenya u,ho may
wish to re-invest back into the country - clause 36

iv) Provision for appointment and revocation of the Value Added Tax (VAT) withholding
agents - clause 38

v) Tax refund period is proposed to be increased from 1 year to 5 years except for VAT -
clause i9

t.4.5. Financial Sector Statutes

Clauses 40 - 59, proposes amendments to some financial sector statutes. The main issues in
this part include:

i) Amendment to Retirement Benefits Act so as to allow non-renewable perpetual license
to institutions licensed by the Authority - clause 40

ii) Amendment to the Capital Markets Act to provide for online forex tradin g - clause 42
iii) Amendment to the Banking Act - clauses 45 to 48

. Incorporation of SACCOs and utility companies in the Credit Inforrnation Sharing
framework to facilitate cross border sharing of credit information

. The Central Bank of Kenya to consult the Cabinet Secretary on rnatters
receivership

. Penalty for contravening prudential guideiines and financial laws to be enhanced
from Kshs. 5 million to Kshs. 20 million

. Minimum Core Capital Requirement for banks and moftgage institutions
proposed to be increased to Kshs. 2 billion by December,2077; Kshs. 3.5 biliion
by December,2078 and Kshs. 5 billion by Dccember,2019,

-11-ll)agc (I)epartrnc:rttaI Cl c,rnnrittec On Iiinance, I)Iarr nirr q &'l'radr:)
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iv) Amendment to Kenya Deposit Insurance Act to provide for the Central Bank of Kenya
to consult the Cabinet Secretary on appointment of the Kenya Deposit lnsurance
Corporation as a receiver - clause 5I

v) Amendment to the Special Economic Zone Act to remove blanket tax exemption and

replace it with specific tax incentives as shall be specified in the respective tax laws -
clause 59

In processing the Bill, the Committee invited comments from the public by placing
advertisements in the Daily Nation and Standard newspapers on Friday I't July, 2016 pursuant to
Article 118 of the Constitution. The Committee met officers from the National Treasury and

several Stakeholders whose views are captured and contained in the body of the report.
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1.5. Kenya Oil and Gas Association (KOGA)
The Kenya Oil and Gas Association (KOGA) submitted that following the changes to the VAT

legislation, the Oil and Gas industry will suffer VAT on services at t6o/o because exemption applies to

goods only. More than 80% of the cost base is made of services and this will increase the cost of Oil and

Gas activities in the Country by l3'/o compared to other regional countries like Ugarida, Tanzartia and

Mozambique where there are no VAT costs to Oil and Gas Companies hence propose that the VAT

chargeable on services to Oil and Gas companies be removed.

Disposals of Oil and Gas shares and other assets are subject to tax at 30Yo 137.5% as compared to other

industries at 5Yo. The Transactions in the Oil and Gas industry are key to accessing further capital,

technologies and expertise as well as sharing risks and currently there are no incentives for companies to

reinvest proceeds from disposals into additional Oil and Gas activities in the country.

There is inequality in the industry hence this could make the country lose investment to the regional

countries that have preferential regimes. The government need to incentivize investors to invest in the

country. Therefore the industry proposes reinvestment relief to be introduced in the country and for

parity with the other industries to the rate of tax applicable (i.e. 5% and other provisions relating to share

disposal.

1.6. RSM @astern Africa) Consulting Ltd
RSM (Eastern Africa) Consulting Limited submitted three proposals to amendment the Value Added

Tax Act and the Income Tax Act. The proposals will positively impact on farming, real estate and

mining sectors.

The government aims at exempting from VAT, the major raw materials used to manufacture animal

feeds however, two critical materials are not listed. Brewing or distilling dregs and similar wastes and

residues resulting from extraction of oil from soya beans are also major and critical raw materials. This

will reduce the prices and improve the quality of the animal feeds

The govemment has only provided capital allowances on buildings which are used for manufacturer,

agriculture, hotel transportation, hotel, hostels or residential buildings in a planned development area

approved by the Cabinet Secretary or commercial buildings where social infi'astructure is provided.

There is no provision for other residential or buildings yet they are major investments and government

aims to generate significant revenue fiom the same. This position discourages investors setting up such

buildings.

A fair tax policy should grant reasonable capital allowances for investments which generate taxable

income. They propose a 5o/o for residential and commercial buildings which don't enjoy other capital

allowances. By this proposal taxation of the rnining sector and the upstream oil and gas sector will be

aligned. This witl ensure uniformity and fairness in the treatment of the two sectors which are similar in

nature and operations. The mining sector has a big potential to spur eoonomic growth, develop capacity

of the local firms to undertake sophisticated jobs and crcate employment.

13
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1.7. Institute of certified public Accountants of Kenya (ICPAA
The Institute of certified Public Accountant of Kenya (ICPAK) submitted that with the administrative
requirement to pay tax and file returns on I- Tax it has become unclear whether certain provisions are
useful like Section 54 that provides requirement to provide audited accounts and paragraph 11 of the
income tax (withholding Tax) Rules,2ool which has requirement to submit annual withholding tax
return. There should be certainty on tax compliance.

The pension thresholds have not been increased for the last 5-6 years and by increasing the pension
thresholds it will mobilize savings for infrastructure development and also ensure that the aging
population will have sufhcient funds at retirement. The proposal is to increase tax deductible threshold
for contributions to three hundred and sixty thousand.

On the Tax Procedure Act especially on Voluntary Disclosure Programme the objective if the VDp is to
encourage taxpayers who have made emors in their tax matters due to ignorance or negligence and
without willful intent to evade taxes to come forward and inform the revenue authority on voluntary
bases' They propose introduction of voluntary disclosure prograrnme to be designated in such a way
that the Kenya Revenue Authority (KRA) is in a position to accord penalty treatment for first time
voluntary disclosure and this will encourage taxpayers to come forward and declare the tax liabilities.

Section 89 (6) allows the application to the Commissioner for waiver of penalty but excludes remission
of interest hence proposal to amendment the Section to provide for remission of interest. This will give
the Commissioner discretion in case of difficulty of collection of interest.

Section 46 on the Transferred tax liabilities indicates that where a transferor, who has a tax liability
transfers all/some of the assets of the business to a related person (transferee), the transferee shall be
liable for the tax liability (transferred liability).ICPAK proposes amendment to enhance equality.

Section 48 on elroneous refund of tax and subsection (1) imposes late payment interest from the date the
refund was erroneously paid in addition to tax paid in error. l'his is punitive and the Commissioner in
some cases will audit the refund before funds are released and as such the consequences of the error
should not be borne by the tax payer. There should be faimess on the refunds.

According to the Schedule 8 paragraph 13 exemptions from the cGT is considered for group
underlaking restructuring and sirould be in public interest. The growing complexity of business
struchues attracts inward and outward investments restructuring. The airn of CGT is to tax realized gains
on sale' the Eighth Schedule therefore needs to be eunended to allow for internai reorganization where
the ultimate ownership of the group does not change. For consistent application, the exemption should
mirror the provisions of Section 96 of the Stamp Duty Act, which exenrpts transfers between associated
companies from stamp duty. This r.l,ili promote consistency with the Stamp Duty Act.

Compensating tax was introduced to act as a safeguard against companies making perpetual losses and
still distribute dividends but there have been aflempts to amcnd Section JA ctf- the Income Tax Act
deaiing with dividend Tax Acoount and Compensating l'ar. This means that where a company as

L4
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opposed to an individual sells capital asset and pays capitai gain ta;< al a rate of 5oA it will still be

required to pay an additional25oh compensating tax when it declares such a gain as a dividend. To avoid

double taxation of capital gains on distribution of dividends there is need to amend Section 7 A (7) and

7A (3) (e).

1.8. PricewatcrHouseCoopers (PWC)
The PWC submitted that Section 41(5) - (7) of the lncome Tax Act on the Limitations of Benefits

("LoB") provisions, are aimed at curbing treaty shopping, have made it difficult for legitimate

businesses to access Kenya's tax treaty network except in a very nalrow range of circumstances.

Currently, the LoB provisions only allow treaty benefits when 50oh or more of the underlying ownership

of the parly to the transaction is held by individuals who are resident in treaty country or when the other

parly to the transaction is listed in a stock exchange in the country. PWC proposes deletion of the

Sections 41(5) - (7) of tlie ITA and replace them with provisions based on 'beneficial ownership of
income' provision,

On re-instatement of withholding VAT under Section 42A of the Tax Procedure Act, the Finance Bill,
2016 through Clause 38, has re-instated the witlrholding VAT system which continues to pose the

following challenges: -

The Systems' disregard of transaction volumeo

a

a

a

a Late remittance of withheld VAT

Tax payers not being entitled to tax refunds arising from withheld VAT

The cost of modifying enterprise resource planning systems \

The lack of distinction between complaint and non-compliant tax payers

PWC proposes to amendment Section 42A of the Tax procedure Act,2015 to align it with the best

International practices. They further submitted that Kenya ought to emulate international best practices

similar to more developed VAT regirnes for example the United Kingdom, Australia, South Africa and

other members of the East African Community ( EAC) which do not have Withholding VAT systems

yet they operate efficient VAT systerns.

Tlre passage of the VAT Act, 2013 removcd books and relatcd learning materials fi'orn the Zero rate

sclredule and thus made tliem taxable for VAT purposes at the rate of 16%. This resulted in an increase

the cost of books and other learning materials. The increased price of these materials had led tcr

decreased affordability and such a decrease in dcmand for books and other learning materials; further

resulting in a hampering of goverrunent's effort to increase the quality of education. In addition this has

negatively affected the growth of Kcnya's publishing, books selling and related industries. Therefore

they propose ar1 amendment of the Second Schedule of the VAf Act, 2013 to provide z.ero rattng of the

educational rclated materials. This will be in line with the vision 2030.

15
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The repealed VAT Act, Cap 476, granted VAT remission (0% VAT on taxable goods and services
supplied to O &G companies. This is still currently applicable to most O& G companies given that the
five year transition period with respect to VAT remission on taxable goods and services that were
granted under the VA f Act, 2073. The remission scheme, did not address the impact on the O& G
subcontractors most of whom are in a significant VAT refund position given that they provide services
exclusively to O & G companies. The cost of financing the amounts awaiting refund which can take up
to 3 years to be paid has to be factored in the contract price which increases the cost of exploration and
development.

The remission scheme expires with effect from September 2018 and supplies by O & G subcontractors
for services will be subject to VAT at 160/o. Although this will address the VAT refund challenges of the
subcontractors, it will effectively increase the cost of investment of O& G companies as services
account for more than 80% of the sectors cost during the exploration and development phase. The Oil
&Gas companies are also not making a:iy supplies and therefore do not have tlie ability to pass the VAT
cost to the final consulner. Therefore proposes an amendment of the Secold Schedule of the VAT Act
2013.

In relation to Tourism and l{ospitality on the proposed exclusion of service charge from VAT will help
to increase the take home disposable income for the lower level of employees in the hospitality industry,
hence boosting their morale. This will also help Kenya to retain its image as the favourable tourism
destination due to competitive hotel prices. PWC therefore recommends that the proposal be retained.

1.9. Kenya Association of Manufacturers (KAM)
Kenya Association of Manufacturers submitted that the magnitude of the excise increase in December
20 i 5 has resulted in an unprecedented excise shock; since the excise driven price increases, volumes
have significantly reduced and it is not clear how much further they will decline dri,en by inflation
adjustments. In order to allow for the industry and Government to absorb and understand ttre impact of
these changes on the market performance and Government revenue, we propose that the po*"r, of the
Commissioner General to adjust for inflation be deleted.

Excise stamps are a cost to the manufacture or exporter and therefore would add to the cost of export yet
exports are not supposed to atlract tax or levies in general and the increases in excise tax is likely to
increase business informality against government objective to formalize the economy.

I'he Impact of an increase in Excise duty on Non- alcoholic drinks are generally price elastic (with an
inorease in price, consumption reduces by more than the level of price rise) this therefore requires
mzrnufacturers to reduce their margins significantly so as to take up the additional cost in order to
maintain sales and market share in the environment of reduced demand. In light of this, an increase in
the excise duty result into rcduccd profits, government revcnues.

With the proposed amendment, the cost of producing the plastic products will significantly increase.
This will essentially cause a ripple effect on the cost of goods and products consumed by the general
public.

16
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The Act increases the rates of excise ta.x on beer, spirituous alcohol and wine by 43Y0, 46% and 88%
respectively. This will lead to an increase in consumer prices and force them to shift to cheaper,
urregulated and untaxed alcohol which has serious health burden implications;

When tax is to be applied to electronic cigarettes, it should be specifically levied on the quantity of e-
liquid sold as opposed to the device used as the delivery system.

The motor cycle sector is a fairly new and growing industry, and the additional duty burden of Kshs.
10,000 will have a negative impact on its growth, the price of a motor cycle, kshs. 10,000 is a huge
increase to the unit cost. This will either be absorbed by the producers significantly reducing their profits
or by the consumers-who are low end earners e.g. boda boda riders. This will definitely reduce the
number of sales of locally produced motor cycles and in turn a collapse of the industry;
Motorcycle Assemblers contend that imposition of an excise duty of i0,000 per unit of the motorcycle
makes it expensive for local customers and should be removed. Instead the NTSA lr4otorcycle Operation
Regulations 2015 should be implemented to improve motorists'road safety.

Kerosene is a raw material in paints and resins manufacturing the industry. Kerosene comprises 4OYo in
Alkyd resins. Kerosene is also an input product in shoe polish manufacturing, therefore, for industrial
use should be exempted from excise duty and there should be introduced regulations to govern the
consumers of kerosene, their registration and certification.

VAT exemption should not be restricted to only a few types of brans. There should be inclusio n of l6Yo
VAT on raw materials used for manufacture of animal feed i.e. 2302.20.00 (rice bran) and, 2302.40.00
(bran from other cereals).

By zero rating officially donor funded projects, the input VAT of suppliers to large officially funded
infrastructure projects, would not be restricted. This eliminates the increase in cost to those suppliers
that could in fact be passed on to the project contractor in full or in part,

In view of the rising costs of housing as well as steep rise in interest rates, the allowance of sh. 150,000
is not sufficient. The increase will assist several wage eamers (middle class and upper middle class) to
invest in housing for own occupation;

There is need for the creation of a central collection of monies collected by County Governments from
the issuance of Single Business Permits (SBP).

1.10. Kenya Airways
Kenya Airways submitted that aircrafts parts and accessories are generally exempted from duties under
the Firth schedule to East African Community Customs Management Act (EACCMA). The intention of
the law was to exempt airlines from custom duty on aircraft related imports. The VAT 2013 has
specifically exempted aircrafts spares from VAT under various tariff codes under part 1 of F-irst
Schedule to the VAT Act.
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Kenya Airways pays import duty and VAT on some aircraft related parts. Acoording to KRA the items

are specifically included in the EACCMA and VAT 2013. The spares are approved by the Kenya Civil
Aviation Authority (KCAA) for use by aviation industry. Kenya has no capacity to manufacture aircrafts

spares hence all supplies are imported from abroad.

In a month Kenya Airways spend in excess of Kshs 100 Million on aircraft related imports. the
company is experiencing cash flow challenges and has to borrow in order to pay taxes. It also claims

refirnd of VAT from KRA, but the process is lengthy which leaves no economic benefit in paying taxes

and then claiming the refund from the same tax authority. The government too does not lose out on any

tax revenue but KQ has been undergoing cash flow challenges in financing the tax payments. Therefore

proposes amendment of the tax laws to exempt taxable supplies to the National Carrier for both local

and international purchases upon approval by the competent authority.

1.11. Anjarwalla & Khanna
Anjarwalla & Khanna submitted on Capital Gains tax that currently a transfer of property that is

undertaken as a result of a corporate restructuring such as amalgamation is exempt from CGT if
undeftaken in the public interest with the approval of the Cabinet Secretary which is impractical for
most entities. The Corporate re-organizations which do not involve a transfer of assets outside the group

do not involve loss of revenue to the govemment as they do not involve a cash consideration.

The internal group company reorganizations are exempt from stamp duty under sections 95 and 96 of
the Stamp Duty Act; and a CGT exemption would conform to international best practice and the

Companies Act,2015 which allows for sophisticated modes of corporate restructuring such as share buy
backs.

Most developments take between 2-3 years to complete. The corporate tax rate is applicable on an

annual basis for a development irr excess of 1000 residential units and thus the need for clarity on when

the real estate agents would start to benefit is important.

On taxation regime in betting, gaming and lotteries industry, currently a withholding tax certificate is

generated by the bookmaker for each winning, which presents administrative difficulties. They propose

that the bookmaker is allowed to file one witliholding tax return aggregating all the tax deducted in the

particular month to which the withholding tax payment relates.

The Betting, Lotteries and Gaming Act, Cap. 131 has different dcfinitions for betting, gaming and

lottery. Wiming paid by a bookmaker to a punter to which 7.5% WHT is applicable could also fali
within the definition of betting to which 20%WIIT is applicable.

1.L2. British American Tobacctr
'fhe llritish American Tobaoco subniitted that the singlc tier excise regime tlrough the Excise Duty Act

2015 was a step in the right direction. fhc cha.nge of exoise regime ort cigarettes had been long ot,erdue

and this regime is in line with the best practice on taxation of cigarettcs where all cigarettes are taxed at

the same ratc in a transparent, predictable and easy to administer manner. In addition, the single tier
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specific system is in line with the goverrrments overall pubiic heaith objectives. The BAT wishes that

the single tier specific excise on cigarette is maintained for it will promote government revenue

sustainabili!, and tax efficiency from our industry.

1.13. Nairobi Securities Exchange
Nairobi Security exchange submitted that there was need promote the national savings and investrnent
culture and to develop the co-operative movement in the country. It was also important to support the

Kenya Green Economy Strategy and enable Government to efficiently deploy budgetary resources

through the Social Impact Bond, also known as a Pay for Success Bond or a Social Benefit Bond which
is a contract with the public sector in which a commitment is made to pay for improved social outcomes
that result in public sector savings; and the Green Bonds enable capital-raising and investment for new
and existing projects with environmental benefits.

It was timely to amendment the retirement benefit Act to avail affordable housing to all Kenyans and
long-term flrnds to solve working capital challenges in Small and Medium-sized Enterprises (SMEs)

Trade repositories are entities that maintain a centralized electronic record (database) of OTC
derivatives transaction data and by centralizing the collection, storage and dissernination of data, TRs

can play an important role in providing information that supports risk reduction, operational effrciency
and cost savings for both individual entities and the market as a whole.

1.14. Federation of Kenya Pharmaceuticals Manufacturers
The federation is content with the passage of the VAT Act, 2013 as it has resulted in savings by local

manufacturers of pharmaceutical products which have been passed to the consumers.

1.15. Clean Cookstoves Association of Kenya
Clean Cookstoves Association of Kenya Submitted that exemption of cclok stoves that meet ISO/IWA
11:2012 Tier 2-4 emissions and fuel efficiency, components or parts that are imported to assemble,
rnanufacture or repair cook stoves and the raw materials from VAT will go a long way in reducing the
transition costs of consumers .[r'om the traditional methods of cooking using improved methods. This
u,ill also provide an easier entry point for last miles supplies to fill in the gap for the rising demands as

well as generate revenue for the government across the value chain. It will also work as an incentive for
turning the informal artisanal sector into formal sector.

1.16. Kenya Union of Savings & Credit Cooperatives
Kenya Union Savings & Credit Cooperatives submitled that all SACCOs including those that are not
registered under the SACCOs Societies Act, 2008 engage in providing financial services. They too

need to participate in credit information sharing.
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2.0, BACKGROI.IND INFORMATION
The Finance Bill, 2016 is one of the annual Bills introduced in the National Assembly Pursuant to
Section 40 of the Public Finance Management Act, 2012.Its main objective is to set out the revenue
raising measures for the national government together with a policy document expounding on those
lneasures. Ideally, it proposes amendments to a variety of laws relating to various taxes and duties as

well as other financial sector statutes.

Section 41 of the Public Finance Management Act, 2012 obligates the National Assembly to process and
pass the Finance Bill u,ithin 90 days of its introduction in Parliament. The Finance Bill, 2016 was
introduced in the National by the Chairman of the Departmental Cornmittee on Finance, Planning &
Trade on 16ft June,2016 and therefore committed to the Departmental Committee on Finance, planning
& Trade for consideration in line with Articles 1 14 and 118 of the Constitution and Standing Ord,er 127.
'lhe Committee engaged a number of stakeholders whose views are contained in this report.

3.0. ANALYSIS OF THE CLAUSES OF TIIE FINANCE F[LL,2016

3.1. AMENDMENTS TO THE INCOME TAX ACT, 2013

Clause 2 proposes to amend Section 2 of the Act on definition:

The definition of "deemed interest" is moved frorn Section 16 which provide for deductions not allowed.
This will imply that the definition of deemed interest is applicable not only in Section 16 but also
throughout the Act.

Clause 3 intends to amend Section 6A of the Act x,hich provides for Residential Rental Income
Tax: It proposes to set the lower limit on residential rental income subject to income tax and also
proposes reduction of the applicable tax rate from 12o/oto 10o/o.

IJere, the minimum limit of Kshs. 144,000 per annum (Ksh.12, 000 per month) is proposed thereby
exempting lower incomes earners from being liable to income tax. Besides, Clause 14(1) proposes to
reduce the income tax rate from the current l2o/oto 10%. This is meant to incentivizethe owners of the
residential rental houscs to beef up compliance.

Clause 4 seeks to amend Section 12 that providc for instalment tax:

'l'his Section provides for deduction of Advance'l'ax, Professional lrees, and Allowances Incomc as well
as Presumptive Incomc Tax. Flowever, it is noted that presumptive income tax Section was repealcd in

20



2000 and therefore no longer in use. Hence, this proposed amendment is only updatilg the law to that
effect.

Clause 5 amends Section 16 of the Act on deemed interest:

The definition of "deemed interest" is removed from Section 16 u,hich provides for deductions not
allowed and placed in Section tu,o with other definitions implying that it will now applies across the
entire Income Tax Act.

Clause 6 proposes amendment to Section 35 which provide for deduction of tax from some
income: This proposal is meant to actualize the appointrnent of withholding tax agents for rent,
premiums for use or occupation of immovable property.

With-holding tax by appointed agents is used to facilitate effective and efficient tax collections and to
reduce tax evasions. Here, part of the taxes is withheld by the user of the immovable property and
remitted to revenue agency at the point of making payment to the owner of such property. The ultimate
aim is to enhance compliance.

Clauses 7 to L2 and 16 propose to repeal various Sections of the Principal Act, mainly to alignment
it with Tax Procedures Act 2015:

This is to avoid duplication in legislation that can occasion conflict and confusion in interpretation.
Sections proposed to be repealed are:

i. Clause 7 proposes deletion of Subsections 6 and 7 of Section3T thatdeals with appeal procedure
for an aggrieved person by irnposition of a penalty. The appeals are elaborately covered under
Sections 52-51of the Tax Procedures Act,

ii. Clause 8 repeals Section 51A that deals with filing of tax returns and keeping of records, The
advent of digitization of Tax Systems through ETR and i-Tax has rendered this section redundant
given that it deals with hardcopy filing of returns hence the proposed deletion.

iii. Clause 9 proposes repealing of Section 72 on imposition of additional tax in case of default in
payment. Penalties are elaborately provided for under Part XII on Administrative and Offences
of the Tax procedures Act 2015.

iv. Clause 10 proposes to repeal section 75A that deals with instalment assessment. This is
elaborately provided for under sections 28-31 of Tax procedures Act 2015.

v' Clause 11 proposes to repeal section 98 on oollection of tax from people leaving or have left
Kenya. Tax Collections are elaborately covered under Part VII of the Tax Procedures Act ZOl5.

vi. Clause 12 proposes to delete Section 105 on refund of overpaid tax after the expiry of 7 years.
This is legislated under Section 47 of the Tax Procedures Act 2015.

vii. Clause 16 proposes to repeal the 13th schedule that deals with transaction requiring PiN. This is
provided for in Tax Procedures Act 2015.

Clause 13 amends the First Schedule on flxemptions:
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The proposal seeks to exempt income from employment paid in form of bonus, overtime allowances for
those whose taxable employment income does not exceed the lowest tax band.

This will give the low tncome earners more disposable income when they earn these allowances hence

they will be able to have enhanced purchasing power with the attendant rnultiplier effect in the

economy.

In addition, there is a proposed exemption of Interest Income on Bonds issued by the East African
Development Bank:

This will promote investment in these bonds hence availing more credit facilities to be offered by the

bank. 'Ihis is because The East African Development Bank (EADB) which was operationalized in July,

2015 is profiled in same category with IMF, World Bank and the African Development Bank.

Clause 14 amends the Third Schedule on tax rates and reliefs:

Increase of annual resident personal relief flom current Ksh.13,944 to Kshs.i5,360. This is provided

underclause 14(a)is l}Yorncreaseof thepersonalrelief willleadtoanetrelief of Ksh.ll8permonth
for employees. This will slightly increase the disposable income of taxable persons and will lead to a
small reduction in the public revenue from the income tax.

Additionally, there is a proposal to shift upwards of the employment income bands:

Clause i4(b) proposes to increase the income lower band from 133,620 to Kshs.l34,164 per year and

also to increase the uppermost band from Ksh.4 66, 716 to Ksh.5 13, 373 per annum.

The increase of the lower band implies that some taxable income will be exempted since they will fall
below the lowest taxable income. Similarly, the raising of the uppermost band implies that some income

that was subject to a30o/o taxable rate will be charged at25o/o if this is enacted.

This has the effect of modestly increasing the disposable income of those falling under the categories of
these income bands. However, there will be a loss of tax revenue proportionate to the change.

Further, there is a proposed reduction of corporate tax rate from 307o to 20oh to companies that
construct at least 1,000 residential cost units pcr year. This is proposed in clause 14(c) and is geared

towards incentivizing massive investment in residential houses so as to arrest the glaring housing

inadequacy in the country.

Clause 15 arnends paragraph 6 of the Eighth Schedule which provides for taxation of gains from
propert5,:

'fhere is a proposal to exempt fi'om tax a transfer of assets involving a company where spouses and their

immediate family hold 100% shareholding.
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This new proposal will add to the already existing tax exemption on transfer of assets between spouses,

former spouses and their immediate family.

Clause 16 proposes to amend the Thirteenth Schedule which provides for transactions requiring
Personal Identification Number (PIN):

The Schedule is proposed to be repealed. This is perhaps because the matter is provided for elaborately

in the Tax Procedures Act.

3.2. AMENDMENTS TO THE EXCISE DUTY ACT

Clause L7 and L8 amends Section 2 of the Principal Act on definitions and time of supply on

importation respectively:

The proposal incorporate the Special Economic Zones (SEZs) in the definition of the terms Export and

Import. This is to incorporate the SEZs to the tax privileges that are enjoyed by the Export Processing

Zones in tandem with the provisions of SEZs Act.

Clauses 19 and 20 seek to correct the wrong references that are made in Sections L0 and 15(1) (b)

of the Principal Act.

Clause 21 proposes to amend the First Schedule on Excisable Goods:

There is an introduction of an excise duty of Kshs. 7 .205 per litre on the Kerosene. This will lead to an

increase in the price of kerosene to the consumers and given that a significant population still relies on

kerosene as fuel, this will add to their tax burden and may not achieve the intention of checking on the

adulteration of petroleum products as was contained in the 201612017 budget statement of the Cabinet

Secretary.

Also, there is an introduction of an excise duty on cosmetics and beauty products

Clause 21(b) proposes to impose a l}oh excise duty on these items: This will harmonize the excise duty

treatment of the products regionally with the EAC excise regime.

Further, there is an exemption of waters of tariff 22,07.90.00 from excise duty tax:

This will make bottled water less costly therefore more accessible to consutners

Finally, there is a proposal to switch from specific tax system to ad valorem tax system on motor

vehicles:

Clause 21(d) repeals the specific taxes of Kshs. 150,000 and Kshs. 200,000 for vehicles less than 3 years

and over three years respectively from date of first registration and substituting with an ad valorem rate

of 20Yo. This is for equity taxation principle and also to enhance collection of tax revcnue in this area.
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Clause 22 proposes an exemption is proposed on the excisable goods imported or purchased
Iocally for direct and exclusive use in the implementation of Official Aid- Funded project:

This is proposal seeks to reduce costs on Aid-funded projects subsequently enhancing the coverage in
terms of beneficiaries of these projects. This used to'be the practice before the enactment of Excise duty
Act 2015 and is in line with other tax legislations like income tax that exempts incomes of Aid-agencies
and charity organizations from taxation.

3.3. AMENDMENTS TO TIIE VALUE ADDED TAX ACT

Clause 23 of the Principal Act on definitions:

The proposal incorporates the Special Economic Zones (SEZs) in the definition of the te*ns Export and
Import. This is to incorporate the SEZs to the tax privileges that are enjoyed by the Export processing
Zones in tandem with the provisions of SEZs Act.

clause 24 amends section 13 of the Act on taxabre value of supply:

The bill proposes to amend section 13(7) of the Act by exempting from taxation "any service paid in lieu
of tips" provided that it does not exceed ten percent of the price of the service, excluding such service
charge and that it is distributed directly to the employees of the hotel or restaurant in accordance with a
written agreement between the employer and the employee.

The measure is likely to occasion revenue loss for the government currently generated from the service
charge paid in lieu of tips. However, it will improve the take home remuneration of the employees in
this sector hence increase their families' disposable income as well as their morale.

Clauses 25 & 26 amend Sections 33 & 36 of the Act on fraudulent claim and cancellation of
registration respectively :

The bill in clause 25 proposes to repeal the section 33 of the VAT Act on sanctions for falsifying tax
refund claims since the sanctions for such an offence is adequately covered in the provisions of the Tax
Procedure Act while clause 26 seeks to amend section 36 of the act to comect a cross referencing issue
caplured in the VAT Act.

Clause 27 amends the First Schedule on Exemption supplies:

The bill Proposes to amend the First Schedule of the Act in Pafi I on Exempt Supplies by including in
the list itcms such as; Raw materials used in the manufacture of animal feeds, Motor vehicles imported
or purchased for direct and cxclusive use in the implernentation of official aid funded projects,
Equipment and machinery, including motor vehicles, imported or purchased localiy for official use by
Kl)F, NPS and military supplies, Direction-finding compasses, instruments and appliances for aircrafts,
Liquefied petroleum gas, wheat secds, Museum and natrral history exhibits and specimens and scientific
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equipment for public museums, and Chemicals, reagents, films, film strips and visual aid equipment

imported or purchased prior to clearance through the customs by the National Museums of Kenya.

Other goods included in the list are; taxable goods for the direct and exclusive use for the construction of
recreational parks, upon recommendation by the cabinet secretary responsible for matters relating to

recreational parks, Taxable goods for the direct and exclusive use for the construction of specialized

hospitals with accommodation facilities upon the recommendation by the CS responsible for health who

shall issue the criteria to be used to determine eligibility for the exemption and lastly garments and

leather footwear manufactured in an export processing zone at the point of importation however it

excludes from the exempted list, the goods supplied to special economic zone enterprises, developers

and operators licensed under the Special Economic Zones Act.

The bill also includes the following taxable services in the exempt services list; Entry fees into the

national parks, Services offered by tour operators on commission, Taxable services for direct and

exclusive use for the construction of recreational parks, Taxable services for direct and exclusive use for

the construction of specialized hospitals with accommodation facilities, however it excludes from

exemption services list; taxable sen ices for special economic zone enterprises, developers and operators

licensed under the Special Economic Zones Act.

Clause 28 amends the Second Schedule on Zero Rated supplies:

The bill also amends the second schedule on zero rated supplies by including in the list of zero rated

items; Goods or taxable services to special economic zone enterprises and medicaments containing other

antibiotics not put up in measured doses or in forms or packaging for retail sale however it excludes

from the iist medicaments of HS code 3303.20.00.

3.4, AMENDi\{ENTS TO THE TAX PROCEDURES ACT

Clause 29 amends Section 3 of the Principal Act on definitions:

This is for corection of wrong cross-referencing by proposing deletion of Section 13(1) and replacing

with gA is to make reference to the relevant provision of rule of the Income Tax (PAYE rules).

Clause 30 proposes to amend Section 15 which provide for taxpayers tax representative:

it introduces the appointment of tax representative by non-resident person. Insertion of Section 15,{ as

proposed in clause 30 enhances tax administration and will ensure that tax legislations are efficiently

and effectively enforced despite the geographical distance between the non-resident tax payers and the

relevant tax agencies. This is meant to enhance tax compliance.

Clause 31 amends Section 17 on duties <lf appointed person:

'l'his is to correct a grammatical error where there is reference to the words "person that" rnstead of

"person shall".
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Clause 32 amends Section 19 which provides for application for tax agent license:

There is an introduction of the requirement to have a recommendation from Tax Agents Committee in
processing of a registration application for tax agent license. It is meant to ensure that credible and most
suitable persons are registered as tax agents given the crucial role they play to facilitate the achievement
of the mandate of the revenue agency.

Clause 33 too corrects the error in section 22(1) by replacing word ,rmeeting, withthe word .,writing,,.
This concerns a notification that should be made in writing but not in meeting as currently wrongly
captured,

Clause 34 proposes to amend Section 24 under submission of tax returns:

Empowerment of Kenya Revenue Authority (KRA) to seek auxiliary information with the aim of pre-
populating the iTax system

Clause 36 amends Section 37 of the Act which provides for tax relief due to doubt or difficulty in
recovery:

There is a proposed introduction of tax amnesty for owners of assets and businesses outside Kenya who
may wish to re-invest back into the country

Clauses 35,37r 39(b)

This proposes amendments to set time limits in which the Commissioner is to respond to tax payer,s
requests and claims as follows:

i. Clause 35: Sets 30 days as the period in which the taxpayer is to be notified by the
Commissioner on the request for extension of time in tax payment. This is on Section 33(3).

ii' Clause 37 by inserting words within 30 days in section 42(7) sets time-frame in which the
Commissioner is to respond to the payer upon being duly informed that the payer is unable to
pay the amount.

iii. Clause 39(b) proposes to set the time frame of 90 days fcrr the tax payer to be notified on tax
refunds claim.

Clause 38 amends Scction 42 to provide for appointment ancl revocation of Value Added Tax
Withholding agents:

This is to reintroduce this provision that subsequent deletion in Tax procedures Act 2015
purportedly deleted. With-holding tax is used to enhance tax compliance and to improve cash-flow
to the exchequer.

Clause 39 amends Section 47 on refund of over-paid tax:
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'fhere is a reduction of period in which overpaid tax is to be refunded fi'om 1 year to 5 years' This rs

to give KRA more time to refund the overpaid tax. Since there is no provision of payrnent of
periodic interest on the refunds, the purchasing power of the refunded money will be eroded due to

inflationary forces thereby adversely affecting the tax payers eligible to such refunds.

3.5. MISCELLANEOUS AMENDMENTS

Clause 40: Retirement Benefits Act
The bill proposes to amend section 29 of the Retirement Benefit Act,1997 in subsection (2), (3) & (4)

on regulation of pension schemes in order to provide for non-renewable perpetual licensing framework

for institutions licensed by Retirement Benefit Authority (RBA). It also seeking to compel the managers,

custodians and administrators of pension schemes to submit current audited financial statements, list of

directors and top management, any changes in clientele by the 30th of September every year as well as

changes in shareholding, directorship or top management within thirfy days after the change has

occurred.

The measures proposed under the amendments are meant to promote transparency and accountability in

the operations of the institutions as well as remove the requirement of amual licensing.

Clause 41: Kenya Revenue Authority Act
The proposal seeks to amend the Second Schedule of the Kenya Revenue Act in paragraph 2 (1) on

quorum of board meetings. It specifically amends the act to include the ex officio members in the raising

of quorum for a meeting of the board.

Clauses 42 - 44: Capital Markets Act
The Bill proposes to amend Section 2, 12 and 23 of the Capital Markets Act, 2008 on the powers of the

Capital Market Authority. The amendrnent introduced into the act provides for among things; the

definition of "online forex broker", it also empowers the capital market authority to regulate and

supervise online forex trading in order to facilitate effective and secure trading for the estimated 50,000

investors in the country in online forex trading. The amendment also seeks to compel the "online forex

brokers" to acquire a valid license as per the provisions of the Capital Markets Act, 2008,

This is likely to enhance proper regulation of the sector which has witnessed growing interest in online

trading of foreign currency particularly among the youth and also allow the authority to generate

revenue from licensing of the online forex brokers.

Clauses 45 - 48: Banking Act
The amendment Proposes to revise section 31 of the llanking Act in subsection (3)(b), (4), (5) and also

insert a new subsection (6) so as to allow the incorporation of the SACCOs, and public utility companies

and any other institution mandated to share credit information; into the credit information sharing

framework as well as allow the cross border sharing of credit infonnation amongst financial institutions.
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This measures proposed in the Bill are meant to increase access to credit, reducing transaction costs,
enhancing efficiency in financial intennediation and fostering financial stability through reduction in
non-performing loans.

The Bill also proposes to amend section 3aQ) ofthe banking act on the powers of the central Bank of
Kenya to intervene on management' It specifically seeks to compel the Central Bank of Kenya to consult
the cabinet secretary in charge of the National Treasury when inten,ening on a company since the
monetary policy aspect of the country rests with the National Treasury and therefore it is prudent for the
central Bank of Kenya to consult with the National Treasury to mitigate the adverse effect of such an
intervention on the economy.

In addition, the Bill seeks to amend section 55(2) of the Banking Act on regulation of the banking
sector' It specifically seeks to scale up the punitive measures that are in place for financial institutions or
individuals that do not comply with the provisions of the Banking Act or prudential guideiines. The
fines were increased from Kshs. 5 rnillion to Kshs. 20 million for financial institutions and for the case
of natural persons the fines were increased from two hundred thousand shillings to I million shillings.

Finally the Bill proposes to amend the Second Schedule of the Banking Act on core capital requirement
for banks and mortgage finance institutions. it seeks to significantly increase the Bank,s or mortgage
finance company's core capital requirement from Kshs. 1 billion to Kshs 5 billion by 2o]g,

The measure is meant to increase the capitalization of banks in order to ensure we have a strong and
stable banking system since such a move might lead to mergers giving rise to bigger conglomerates that
are higtrly capitalized and perhaps capable of withstanding financial shocks and crises.

Clause 49: Alcoholic Drinks Control Act
The Bill seeks to amend section 68,{ of the Alcoholic Drinks control Act,2010 on tax policies so as to
align the act with the provisions of the section 7(2) ofthe Excise Duty Act. The proposed amendment
leaves to the discretions of the Cabinet Secretary when to grant remission on excise duty from beer or
wine made of sorghum, millet or cassava unlike under the Alcoholic Drinks Control Act which was
making it mandatory for the Cabinet Secretary to grant excise duty remission of ninety per centum so
long the beer is made of sorghum, millet or cassava grown in Ke'ya.

Clauses 50 - 51: Kenya Deposit Insurance Act
The Bill proposes to amend Section 7 of the Kenya Deposit Insurance Act,2012 on board nomination. It
specifically seeks to exclude from ciirect board membership in the corporation,s board persons from
member institutions licensed by the Central Bank of Ken1,n and replaces them with the Chief llxecutive
Officer of the Kenya Bankers Association.

T'he measure is to solve lhe possibility of conflict of interest among members of the board of directors of
the Kenya Dcposit Insurance Corporation so as to promote good corporate governance, transparency and
accountability in the managernent of the corporation.
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The Bill also seeks to amend Section 43 in subsection (1) of the Kenya Deposit Insurance Act, 2012 on
the appointment of Kenya deposit Insurance Corporation as a receiver to provide for the involvement of
the Cabinet Secretary in charge of National Treasury in the appointment of the corporation as a receiver.
This is likely to take away the independence of the Central Bank of Kenya in the execution of its
mandate since it is mandatory for it to consult the Cabinet Secretary.

Clause 52: Public Finance Management Act
The Bill proposes to amend the Public Finance Management Act in Section 193(4) on the tenure of the
Accounting Standards Board members. It specifically provides for the appointment of second term of
three years for members of the Board. The measure is meant to preserve institutional memory and

ensure continuity in the affairs of the board. However, the amendment seems to makes the renewal of
the contracts mandatory.

Clauses 53 - 58: Tax Appeals Tribunal Act
The Bill amends the Tax Appeals Tribunal Act to provide for among other things the qualification of a

secretary to the tribunal, procedure of appeals, procedure for submission of material document by the
Commissioner General before the tribunal and the appellants and appellant's representatives before a

tribunal as well as the mode of appointment for a clerk to a tribunal panel.

The amendments are meant to streamline the Tax Appeals Tribunal Act,2013 with a view to improve
the effectiveness and the efficiency of the Tribunal in order for it to serve its clients in expeditious
manner.

Clause 59: Special Economic Zones Act
The Bill proposes to amend Section 35 of the Special Economic Zones Act,20I5 on benefits accruing to
special economic zone enterprises, developers and operators. The amendment removes the blanket tax

exemptions with respect to the special economic zones under the Act and limits the benefits to targeted
tax incentives as is or shall be provided in the respective tax laws.

4.0 STAI(EHOLDERS VIEWS ON THE FINANCE BILL, zOL6

4.1. Kenya Oil and Gas Association (KOGA)

VAT on supplies for the oil and gas sector
Clause 27 of the Bill is amended -

(a) in paragraph (a) by inserting the following new subparagraph immediately after subparagraph
(i) -

(ia) by deleting paragraph 30 and substituting therefor the following new paragraph -
30. Taxable supplies, excluding motor vehicles principally designed for the transport of persons or
goods other than special purpose motor vehicle under heading no 87.05 required for use in the field,
imported or purchased for direct and exclusive use in oil or gas exploration and development, by a

company granted oil or gas exploration licence in accordance with a production sharing contract with
the Government of Kenya, and in accordance with the provisions of the Petroleum (Exploration and
Production Act Ca 308 reoommerldation the Cabinet S le for
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(b) in paragraph (b)(iv) by inserting the following new paragraph immediately after the proposed
pangraph2T -

28. Taxable services imported or purchased for direct and exclusive use in oil and gas exploration and
development, by a comparly granted oil or gas prospecting license in accordance with a production
sharing contract with the Government of Kenya under the provisions of the Petroleum @xploration
and Production) Act (Cap.308) upon recommendation by the Cabinet Secretary responsible for
energy.
OR

and

ill is amended in paragraph (a) by inserting the following new paragraph
proposed paragraph l2 -

13. The supply of goods or taxable services, excluding motor vehicles principally designed for the
transport of persons or goods other than special purpose motor vehicle under heading no 87.05
required for use in the field, imported or purchased for direct and exclusive use in oil or gas
exploration and development, by a company granted oil or gas exploration licence in accordance with
a production sharing contract with the Government of Kenya and in accordance with the provisions of
Petroleum (Exploration and Production) Act (Cap.308) upon recommendation by the Cabinet

Clause 28 of the B
immediately after the

res ble for enerS

Capital Gains Tax reinvestment relief
NEW CLAUSE
That the following new clause be inserted immediately after clause 4 -
4A. Section 15 of the Income Tax Act is amended in subsection (5A) by inserting the following new
paragraph after paragraph (d) -

(e) subject to the recommendation of the Cabinet Secretary responsible for energy, where and to the
extent that, the consideration received from the disposal of an interest in a person, is wholly and
exclusively utilised in a contract area by a contractor in undertaking petroleum operations approved
under a petroleum agreement, within a period of twelve months prior to and thirty six months after the
disposal of the interest in a person occurs or such other longer periods as will be approved by the
Commissioner, then the net gain chargeable to tax shall be reduced by the following amount:

NG x RP/P Where -
NG - net gain attributable to Kenya as determined under this section after applying indexation
allowance;

in the contract area towards expenditure approved under a

P - Amount or the value of consideration attributable to immovable in Ken a.

RP Consideration utilised
petroleum agreement;

Capital Gains Tax rate of tax
NEW CLAUSE
TI-IAT the following new clause be inserted immediately after clause 5 -
5A. Section34 of the Income'I'ax Act is arnended in subsection (1) by deleting paragraph (i) and
substituting therefor with the following new paragraph -
(i)tax upon the net gain derived on the disposal of an interest in a person subject to tax under section
3
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NEW CLAUSE
THAT the following new clause be inserted imrnediatel y af\er clause 15 -
15,{. The Ninth Schedule of the Income Tax is amended by inserting the following new paragraph
afterparagraphT *
7A. Notwithstanding any contrary provisions, tax upon the net gain derived on the disposal of an
interest in a person subject to tax under section 3(2) (g) shall be charged at the rate applicable under
the 8th schedule and shall not be subject to further taxation.

Capital gains tax cost basis
NEW CLAUSE
TTIAT the following new clause be inserted immediately after clause 2 -
24. Section 3 of the Income Tax Act is amended in subsection (3) (c)
by-

(a) deleting subparagraph (ii) and substituting thereof the following new subparagraph -
(ii) "net gain", in relation to the disposal of an interest in a person, means the consideration for the

disposal reduced by the adjusted cost ofthe interest; and
(b) deleting the word "cost" appearing immediately before the word "consideration" in

subparagraph (iii) and substituting therefor the words "adjusted cost".

NEW CLAUSE
TIIAT the following new clause be inserted immediately after clause 15 -
15A. The Ninth Schedule of the Income Tax is amended in paragraph 1 by deleting the definition of
"cost" and substituting therefor the following new definition -
"adjusted cost" it1 relation to an interest in a person, a mining or petroleum right, or mining or
petroleum information means -

(i) the total consideration given for the acquisition of the interest, right or information, including
the fair market value of any amount given in kind determined at the time the amount is
given;

(ii) the amount of any expenditure incurred on the interest, right, or information at any time after
its acquisition by or on behalf of the transferor for the purpose of enhancing or preserving
the value of the interest, right, or information, at the time of the disposal;

(iii)the amount of expenditure wholly and exclusively incurred at any time after the acquisition of
the interest, right or information by the transferor establishing, preserving or defending
title to, or right over, the interest, right or information; and

(iv)the amount of incidental costs to the transferor of acquiring the interest, right or information.

Capital gains tax - tax neutral transactions
NEW CLAUSE
That the following new clause be inserted immediately after clause 4 -
44. Section 15 of the Income Tax Act is amended in subsection (5A) by inserting the following new
paragraphs after paragraph (e) -

(f) Notwithstanding anything in this sectic.rn and subject to recommendation from the Cabinet
for the time being responsible for energy, no net gain shall be inciuded in the inoome

5t-



chargeable to tax on the disposal of an interest in a person that is necessitated by, and takes place
pursuant to, a transaction involving the incorporation, recapitalization, acquisition, amalgamation,
separation, dissolution, reconstruction, reorganisation or restructuring of corporate identity involving
one or more group companies (to the extent otherwise permitted by law);

The recommendation of the Cabinet Secretary shall not be unreasonably withheld and shall be granted
or refused within thiny days of receipt by the Cabinet Secretary of notice from the contractor that it
intends to enter into such a transaction. Where the Cabinet Secretary fails to communicate his or her
decision, in respect of the notice given within the stipulated period, the recommendation shall be
deemed to have been ted

Capital gains tax -indexation relief
NEW CLAUSE
That the following new clause be inserted immediately atter clause 4 -
4A.. Section 15 of the Income Tax Act is amended in subsection (5A) by inserting the following new
paragraphs after paragraph (b) -

(ba) The amount of net gain shall be adjusted by an indexation allowance from 1 January 2015 -
(i)to give the gain chargeable to tax for the purpose of this Act; or
(ii) if the indexation allowance equals or exceeds the net gain, so as to extinguish it (in which case the
disposal shall be one on which, after taking account of the indexation allowance, neither a gain nor a
loss accrues).
Notwithstanding anything to the contrary, sub-section (ba) shall not apply to a disposal on which a
loss accrues.

(d) (i) The indexation allowance is the aggregate of the indexed rise in each item of relevant adjusted
cost; and, in relation to any such item of cost, the indexed rise is a sum produced by multiplying the
amount of that item by a figure expressed as a decimal and determined, subject to subparagraphs (ii) ,

(iii) and (iv) below, by the formula.-

(RD-RDru

where-

RD is the retail prices index for the month and year in which the disposal occurs; and

RI is the retail prices index for January 2015 or the month and year in which the expenditure was
incurred, whichever is the later.

(ii) if, in relation to any item of adjusted costs, RD, as defined in subsection (1) above, is equal to or
less than RI, as so defined, the indexed rise in that item is nil.

(iii) if, in relation to any item of adjusted cost, the figure determined in accordance with the formula in
subsection (1) above would, aparl from this subsection, be a figure having more tlian 3 decimal places,

it shall bc rounded to the nearest 3 decimal place.

32

the Commissioner shall issue r:idance on the retail index that will be for the



of indexation allowance.

Withholding tax on natural resource income
NEW CLAUSE
THAT the following new clause be inserted immediately after clause 2 -
24. Section 3 of the Income Tax Act is amended in subsection (2) by inserting the following proviso

immediately after paragraph (c) -

Notwithstanding any other provision of this Act, income is not chargeable to tax under subsection (2)

le to tax under other vision of this Act.and to the extent that, it is
WHT on reimbursement of costs incurred by sub-contractors and mobilisation or
demobilisation costs

NEW CLAUSE
TIIAT the following new clause be inserted irnmediately after clause 15 -
154. The Part IV of the Ninth Schedule of the Income Tax be amended in Paragraph l5 -

(a) by inserting the following proviso immediately after item (3);

(3A) The rate of withholding tax appiicable under paragraph (2) shall be applied to the servrce

fee but excluding -

(i) Moneys actually paid by a licensee or contractor to reimburse the non-resident suboontractor for
the cost of mobilization and demobilization; and

(ii) Reimbursement of expenses.

(B) Payment for mobilization and demobilization shall not exceed

the amounts normally paid in the international petroleum or mining industry, having regard to the

circumstances of the contract, and shall not be at a level calculated to transfer a pafi of the taxable

service fee to the non-taxable moneys referred to in subparagraph (3XA).

In this Part -
"mobilization and demobilization" means the movement of men and equipment to Kenya prior
to operating, and from Kenya after completion thereof, including the movement of men and

equipment in Kenya during operations provided the movement is not to a third party;

"reimbursement of expenses" means payment by a contractor or licensee to a subcontractor to

reimburse that subcontractor for pal,ments made to a third party on behalf of the contractor or licensee

in respect of goods and services which are incidental to the subcontract and would not normally, in the

international petroleum or mining industry, be included in the taxable service fee, but does not include
.) for handli or administration.
Exemption of meals and other subsistence provided in remote

NEW CLAUSE
THAT the following new clause be inserted immediately after clause 2 -
24. Section 5 of the Income Tax Act is amended in subsection (4) by inserting the following new

paragraph imn-rediately after paragraph (f)-

locations from I'AYE
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basi

The ovalue mealsf andfu)( other tresameru to em andprovided conployees tractorsindependent
the em or a thirdv by behalfon theofp loyer by whoparty alsemployer atregistered taxpayer

remote te ocations for andttonupstream uctlonexplora on aprod soperations temporary
Ro

000 which is too lowincrease the threshold for non-taxable meals from current Kshs.

1. NEWCLAUSE
THAT the following new clause be inserted after clause 59 -
60. The Customs and Excise Act is amended in section t17A (6) by inserting the following new
paragraph immediately after paragraph (c)-
(d) for the direct and exclusive use in oil exploration and development by a company granted
exploration license in accordance with production sharing contracts ,rrd", the provisions of petroleum
(Exploration and Production) Act (Cap. 308), upon recommendation by the Cabinet Se*etary
responsible for energy;
And

the process of obtaining waivers prior to relief from IDF similar to

Importation issues - Exemption to
Importation issues - Import Decla

Railway Development Levy (RDL)
ration Fees

other im taxes

2. Exclude IOCs from

4.2. Pricewater House Coopers (pWC)

Withholding VAT
A. Amendment of scction 42A of the Tax Procedures Act, 2015 (TpA) as

follows:
That subsection (3) of section 42A of the TPA be amended as follows;

(3) Provided that subsection (1) shall not apply where -
(u) taxable supplies relate to official aided furrded projects;

the Commissioner is satisfied the supplier has regularly complied with the
o

Limitation of benefits
Delete sections 41(5)-(7) of the Income Tax Act
'beneficial ownership of ilcome'provision as follows

'Except in the case of a Pubiic Limited Company or a subsidiary of a Public Limited Company in the
same country of residence as the Public I-imited Company, where an agroement made ,nder this
section provides that income derived from Kenya is exempt or excluded from tax, or the application of
the arrangement results in a reduction in the rate of Kenyan tax, the benefit of thai exemption,
exclusion or reduction shall not be available to a person who, for pulposes of the amangement -(a) Receives the income in a capacity which ii other than that of a beneficial

o\Imer, within the meaning accorded to that term by the releva:rt international agreement, and
who does not have full and unrestricted ability to enjoy that income and to determine its future
uses; and

conomic substance in the country of residence in the case of
fees of whatsoever nature.'

and replace them with provisions based on

Does not possess e

and

(b)
tnterest,
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(c)

(d)

the aggregate payment by the agent to the supplier in a r.,ronth does not exceed
the minimum level as determined by the Commissioner upon application by the supplier; or

the Commissioner is satisfied on application that the supplier's nature of
business makes it impractical to withhold and account for tax in accordance with this Section.

B. Amendment of section 17 of the \zAT Act,2013
That the VAT Act, 2013 be arnended by deleting the proviso to sub section (5) of section 17 and
substituting thereof, a new proviso which will read as foliows

Provided that any such excess shall be paid to the registered person by the Commissioner where-
(a) the Commissioner is satisfied that such excess arises from making zero rated

supplies; OR
(b) tax is withheld by appointed tax withholding agents; and
(c) the registered person lodges the claim for the refund of the excess tax within

twelve rnonths from the date the tax becomes due and payable.

Education
Amendment of the Second Schcdule of the YAT Act 2013
Introduction of a new paragrapir under Part C of the Second Schedule -to provide for zero rating of
the following goods:
4820.20.00 Exercise books.
4901.91.00 Dictionaries and encyclopedias, and serial installments thereof.
4901.99.00 Other printed books, brochures, ieaflets and similar printed matter.
4903.00.00 Children's picture, drawing or coiouring books.
4904,00.00 Music, printed or in manuscript, rvhether or not bound or iilustrated.
4905.10.00 Globes, printed.
4905.91.00 Maps and hydrographic or similar charts of all kinds including atlases, wall
maps and topographical plans, printed, in book fonn.
4905.99.00 Other maps and hydrographic or similar charts of all kinds including atlases,
wall maps, and topographical plans, printed.
4911.99.10 Instructional charts and diagrams.
4911.99.20 Examination papers, excluding stationery.
8443.31.00 Machines which perform two or more of the functions of printing, copying or
facsimile transmission, capable of connecting to an automatic data processing machine or a network.
8443.32.00 Other printers capable of connecting to an automatic data processing machine
or to a network.

Oil and gas subcontractors
The Second Schedule to the VAT Act, 2013 be amended in PART A by inserting a new paragraph 13

immediately after paragraph 12 as follows:

i3. The supply of taxable goods or taxable services, excluding motor vehicles principally designed for
the transport of persons or goods other than special purpose motor vehicle under heading no 87.05
required for use in the field, imported or purchased for direct and exclusive use in oil or gas
exploration and development, b1, subcontractors of a cornpany granted oil or gas exploration license in
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Petroleum (Exploration and Production) Act (Cap.308) upon recommendation
Cabinet for

by thethe provisions of

The Finance Bill, 2016 proposes to amend section 13 (7) of the vAT Act, 2ol3;
(a) by adding the words "any service charge paid in lieu of tips" at the end thereof;
(b) by adding the following proviso at the end thereof-

Provided that this subsection shall only apply in respect of service charge where-
(a) the service charge is distributed directly to employees of the hotel and

restaurant in accordance with a written agreement between the employer and the employee;
and

the service charge does not exceed ten percent of the price of the(b)
ex

servtce,
such service

Tourism and hospitality

Zero-rating of local supplies to duty free shops
PART A of the Second Schedule to the VAT Act, 2013 be amended by inserting the following new
paragraph 12 immediately after the proposed paragraph 11:

and taxable services to d free ,,72. "The of

4.3. Institute of certified Public Accountants of Kenya (ICpAK)

Introduce Voluntary Disclosure Programme (VDP) t<r

Revenue Authority (KRA) is in a position to accord
disclosures as follows:

be designed in such a way that the Kenya
penalty treatment for first time voluntary

Types of Voluntary f)isclosure
A 100% waiver of penalty interest.
made u,ithin a grace period of
a
J

Income Tax 470

(a)

shilling
folthe newmsertrng afterlowing su1n sectionbimmediatelyparagraph paragraph d)( )(3

In ecas taxof incentives under thiS onegranted for ofAct, lncentitax veevery shilling
taxthe rate"

Amend section TAby -

(b) inserting the following new subsection immediately after subsection (6)-
"(6a) Ifdividends have been deolared out ofgains taxed under section 3 (2)
not

(f), compensating tax shall

Amend Section 22A to increase the tax deductible tlu'eshold for contributions to three hundred and
thousand

Delete section 54 and 11 of the Income Tax ithhol Tax Rul 2001
Amend paragraph 13 (l) of the Eighth Schedule by inserting the
following words immediately after the words "public interest" -

"or to have a legal and economic benefit where the organisations have not been involved in
re for the last five ars"
Tax Procedures A No.29 of 2015
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filing date.

Voluntary disclosure made
after the grace period of
3 years.

A 80% waiver of penalty interest.

The VDP should be taxpayer initiated and made before the taxpayer receives:
a) A query from KRA or
b) A notification from KRA of the conunencement of an audit or investigation.

For a taxpayer who has already received a query or is already under a KRA audit or investigation, in
order to qualify for reduced penalties, the voluntary disclosure must not be directly related to the
scope of query, audit or investigation.

Second time repeat offenders can only be entitled to 40o/o waiver if the disclosure was similar to the
ous one. Thereafter no waiver u,ili be

Amend section 46by introducing a new subsection (3) which provides as follows -
"(3) When a taxpayer has tax recoverable or tax losses that are not fully exhausted in relation to a
business carried on by the taxpayer and the taxpayer has transferred all or some of the assets of the
business to a related person (refened to as the transferee) the transferee shall be entitled to utilize the
tax recoverable or tax losses ofthe transferor ect to the transfer
Delete Section 48 and replace with the follou,ing new:
"48 (l) Where any tax has been refunded in error, the person to whom the refund has been
erroneously made shall, on demand by the Commissioner, pay the amount erroneously refunded.
(2) Where a demand has been made for any amount of tax under subsection (1), that amount shall be
deemed to be due from the person liable to pay the tax on the date upon which the demand is served
upon him and if payment is not made within thirty days of the date of service, an interest equal to 10%

per month or part thereof of such r.urpaid amount shall forthwith be due and payable.
Provided that the interest chargeable under this subsection shall not exceed one hundred percent ofthe
tax originally due".
Amendment of section 89 as follows:
(a)provide for remission of interest under subsection (6) by -
(i) inserting the words "or interest" immediately after the word penalty where it first appears; and
(ii) inserting the words "and interest" irnmediately after the word penalty where it second appears;
(b)delete subsection (7) and substitute it with the following new subsection 7 -
"(7) The Commissioner may, upon an application under subsection (6) or on the Commissioner's own
motion and with the apploval of the Cabinet Secretary, remit, in whole or in part, any penalty or
interest payable by a person except a penalty imposed under section 85:

Provided tliat the remission of interest is by reason of -
(a)uncertainty as to any question oflaw or fact;
(b)consideration of hardship or equity; or

or expense, ofrecovery oftax.(c) impossibility or undue diffi
The Second Schedule to Act be amended by -

section 35 (68) and 37 (6) of the Income T'ax Act;(a) deleting
(b)deleting section 55 of the Income Tax Act; and
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(c) deleting section 96 of the Income'fax Act
Kenya Information and Communication Act, Cap. 411A

27 A of the Act to include the provision that subscribers should provide PIN
certificates to the telecommunication for
Amend section

Value Added Tax Act,2013
Amend the Act to clearly exempt VAT on cards payments and related fees or charges
Amend section 8 (l) to remove the ambiguity as to when a service qualifies as exported.

17 (5) (a) by inserting the words "or from withholding VAT credits from VAT

Amend the Second Schedule to include text books and religious materials under specific HS codes

Amend section
withheld" immediatel after the words "zero rated

back into the list of zero rated es.

Amend Pafi A of the Second Schedule to the VAT Act by
inserting a new paragraph i2 which provides as follows -

"(12) The supply of taxable goods or taxable services to be used exclusively for development and
extraction activities of a mining company granted a rnining license in accordance with the Mining Act,
upon recorlmendation by the Cabinet Secretary responsible for Mining"
Amend the Second Schedule to
locally by oil and gas companies

provide for zero rating of goods and services imported or purchased
for all phases of the oil and gas cycle.

Paragraph 7 of Part II of the First Schedule to the VAT Act
Clarification of the word hire under Part II - services of the first schedule
Amend Part C of the Second Schedule to provide for description of HS Codes 3003.10.00 and
3003.90.00.
Extension of the Transition Period for Imposition of VAT on Petroleum Products

In the Budget Statement FY 2016117 the Cabinet Secretary, National Treasury extended by one year
the transition period for the imposition of VAT on petroleurn products which was to expire in
September 2016. However, this was not incorporated in the F-inance Bill 2016
Inconsistencies befween the TPA and VAT Act 2013
The Second Schedule of the TPA should be amended to delete section 30 of the VAT Act,
Section 1 1 of the TPA should to section 63 of the VAT Act.

to include the provision where the Commissioner can be able to remit the
rnterests
The TPA to be amended

Clarification is required from the Commissioner on the date when the interest should start runrung.
More clarification on the publication of a private ruling to be prgvided to safeguard confidentiality
EXCISE DUTY ACT 2015

be amended to adopt code based classification in order to avoid overlapping of
cxcisable
The Act should

The purpose of imposing excise duty on goods is to discourage consumption and water being a basic
cornmodity should not be sr:biected to excise.

L

(a) Aclear definition of interest should be introduced in the Act to provide clarity
on exemption of interest. T'he definition will also avoid any future disputcs with KRA
surrounding the issuc;

(b) In addition, return on loan should be defined in the Act. The Act should also
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a

Excise duty on cards and any other related charges or fees should be exempted from excise duty in
order to support innovative financial and paperless mode of payments and improve access of financial
services as well as promote globalization through usage of cards.

4.4 Kenya Association of Manufacturers

Excise Dutv Act,20L5
THAT clause 19 of the Bill be deleted and substituted therefor with the following new clause -
19. Section 10 of the Excise Duty Act 2015 be deleted.
Section 28 of the Excise Duty Act is amended -

(a) in subsection (3) by inserting the words "excluding excise stamps"
immediately after the word "inscription"; and

(b) in subsection (4) by inserting the words "and unless the relevant excisable
goods are exported" immediately after the word "goods" where it second appea"rs.

Clause 21 of the Bill is amended -
(a) In paragraph (c) by inserting the words "and mineral water of tariff no.

220I.10.00" immediately after the number "2207.90.00";
(b) By inserling the following new paragraphs after paragraph (c)-

(ca) by inserting the expression "excluding fruit juices (including grape must) and vegetable juices of
tariff no. 20,09", immediately after the word 'Juices" appealing in the item titled Fruit juices
(including grape must), and vegetable juices, unfermented and not containing added spirit, whether or
not containing added sugar or other sweetening matter;
(cb) by inserting the words "the excise duty for carbonated non-alcoholic drinks under tariff no.
2202.10.00 and2202.90.00 is reduced from kshs. 5 to Ksh. 3.50 per litre" appearing under the item on
Waters and other non-alcoholic beverages not including fiuit or vegetable juices.

(c) By deleting paragraph (e)

lnclusion of tariff codes for all the items under the first schedule.

Amend the First Schedule as follows

(a) The excise duty on Beer, Cider, Perry, Mead, opaque beer and mixtures of
fermented beverages and spirituous beverages of alcoholic strength not exceeding 10% Spirits
of undenatured alcohol; spirit liqueurs and other spirituous beverages of alcoholic strength
exceeding 10% is reduced from "Shs. 100 per litre" to "Kshs. 75 per litre;

(b) reduce the excise dr"rty on spirits of undenatured ethyl alcohol; spirits liqueurs
and other spirituous beverages of alcoholic strength exceeding l0% from "Shs. 175 per litre
with "Shs. 145 per litre;

Amend the F-irst Schedule as follows:
(a) under item titled "electronic cigarette" replace the word "electronic cigarette"

with the words "e-liquid";
(b) under item titled "electronic cigarette" replace the words "Excise duty of Sh.

3,000 per unit" with "Excise duty of sh. 3,000 per 1,000 millilitres".

(a) The Excise Duty Act is amended by inserting the following new section after
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43A. There shall be a minimum retail pricing on cigarette products to be specified by the
Commissioner in the First Schedule.

(b) The First Schedule of the Excise Duty Act is amended in Paft I by inserting the
following new paragraph immediately after paragraph2 -

3. The minimum retail pricing on cigarette products shall be at an excise duty rate of sh. 100 per pack
of 20 king size cigarettes.

section 43 -

Duty Act is amended in Part III deleting the definition of electronic
cigarettes and substituting therefor with the following new definition-

"electronic cigarettes" means battery powered electronic devices that

The First Schedule of the Excise

containing
VEIdeli aerosolan urvapo(' )

thoutw1 baccoto smoke afrom uid tionformula e- hetherwgenerated notorliq (' ,)liquid
aridnrcotme ical aof ba a element aand tank for e-the

Immediate stay of application of
vehicles from completely knocked dou,n kit as pro

the 20%o excise duty on locally assembled
vided in clause 21 (d) of the Bill;

The Motor Vehicle Assemblers further recorunend the reinstatement of the
excisable vehicles as captured under the Fifth schedule of the repealed Customs and Excise

(u)

(b)

Act indicating the 8

Vehicles from excise
excluding Unassembled
Act.

Digit HS Code of the vehicles and explicitly
under the First Schedule of the Excise

Repeal of the provisions and
tariff 87.1 1 other than motor

First Schedule under item Motor cycles ofexcise rate under Part 1 of the
ambulances and Shs. 10 000 unit.

Clause 21 of the Bill is amended by deleting
new paragraph

paragraph (a) and substituting therefor with the following

for purposes of this Act, kerosene for industrial use is exempted and the
shall publish in the Kenya Gazetle the list of industrial users registered,onerCommissi

andcerlified

(u)

VAT ACT
Clause 27 of the Bill is amended in paragra
therefor with the following new sub-paragraph

ph (a) by deleting sub-paragraph (i) and substiruting

(i) bV inserting the tariff numbers 2302.10.00, 2302.30.00,2306.10.00, 2302.20.00,2302.40.00 and
2306.30.00 at the end of 43;
Amend the Second Schedule to the VAT Act to allow fo
for claim for input tax:

t zero rating of these finished goods to allow

: 3:;:ftffiIlx"Tl"ii'L.*
380810 Insecticides
380820 Fungicides
3 80 8 3 0 Ilerbicides, Anti-sprouting Products, Piant-grora.th Regulators
380840 Disinfectants
380890 llodenticidcs,

a
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. ROPP Caps
o Solar Water heaters
. deworrners, Acaricides, Paraciticides - 3004.90.90
r Wet blue tanned cow hides - 4104.1 1.00

o Wet blue tanned goat skins - 4 1 06.2 I .00
o Wet blue tanned sheep skins - 4105.10.00
o Cow Crust * 4104.49.00
o Goat crust - 4106.22.00
o Sheep crust - 4105.30.00
r Wet blue splits - 4104.49.00
o Finished Leather - 4107.19.00
o Poultry products, meat and eggs

o Bread
o Products under HS heading 31.05 Mineral or chemical fertilisers containing

two or three of the fertilising elements nitrogen, phosphorus and potassium; other fertilisers;
goods tablets or simiiar forms or in packages of a gross weight not exceeding 10 kg.

o Solar Water heaters

4.5 British American Tobacco

Amend the Second Schedule to the VAT Act to allow for zero-rating of filtering or purifying
machinery and apparatus for liquids
Amend the Second Schedule to the VAT Act to allow for zero-rating of officially donor firnded
proiects

Amend the First Schedule of the VAT Act to exempt local manufacturers on sale of locally
manufactured Footwear, Leather Goods and Leather Garments (accessories)."

Income Tax Act
Expand the current investment allowance to cover for storage of raw materials and finished products

used for manufacturing process.

Inclusion of a provision that provides for the taxable benefit on the employee to be based on the

depreciated value of the motor vehicle (depreciation rate to be used at 25%o per annum on a reducing

Amend Paragraph 3 (a) of Heading B to the third schedule to the Income Tax Act by deleting the
balance basis

,)and substi therefor with "tenwords
Increase allowance of interest on housing loans from KSh. 150 000 to KShs.300 000

Collection and distribution of SBP Fees - Counties collect and apportion Single Business Permit Fees

to activities.
There is need for the creation of a central collection of monies collected by County Govetnments from
the issuance of Single Business Permits (SBP)

The introduction of the single tier excise regime through the Excise Duty Act,2015 is a welcome

move and is in line with the best practice on taxation of cigarettes where all cigarettes are taxed at the

same rate in a transparent, predictable and easy to administer tnanner. In addition, this is in line with
the t's overall ic health This shoul therefore, be maintained.
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4.6 Anjarwalla & Khanna

Taxation regime in betting, gaming and lotteries industry
Amend the Income Tax Act with regard to the taxation of winning by punters or players as follows:

(a) Clarity be provided on whether the 7 .5o/o withholding tax is a first and final tax
on the punter or player, failing which, an inclusion of such winnings as a specified source of

under section 15 (7) (e);mcome
(b) Amend paragraphs (3) (m) and (5) (i) of Head B of the Third Schedule to make

reference to "gross winnings" paid by bookmakers to punters as opposed to the current ,,gross

profit";
(.) With reference to the size of winnings paid by bookmakers to punters, the law

should allow for a diffcrent compliance mechanism for a bookmatrrer to deduct and remit the
withholding tax due;

Amend the Betting, Lotteries and Garning Act to provide the appiication of one WI{T rate for ail

Capital gains tax
Amend the proviso to provide as follows

Act have been fulfilled.

"No gain or loss shall be included in the computation of income under section (3) (2) (fl in the case of
a transfer of property in exchange for other property that is necessitated by, and takes place pursuant
to, a transaction involving the incorporation, recapitalization, acquisition, amalgamation, separation,
dissolution, reconstruction or similar restructuring of corporati identity involving one o, -or.associated companies (to the extent otherwise permitted by law) upon approval by the Commissioner;
but following that exchange, the cost to the transferor of the property acquirea Uyiim shall be the cost
of the property transferred, except that the cost to a company of property received by it in exchange
for the issue of its ou'n shares or debentures shall be the cost to the issue of tfr" property received.

Where any such exemption has been allowed in connection with the acquisition by the transferor
company of property in another company and the transferee company within a period of two years
fi'om the date of grant of the exemption, ceases, otherwise than 

-in 
consequence of reconstruction,

amalgamatiou or liquidation, to be the beneficial owner of the property so acquired, the exemption
shall be deemed not to have allowed and an amount equal to the capital gains tax remitted shall
become payable forthwith, and shall be recoverable fiom ihe transfe.o. 

"o*pLy as a debt due to the
Government, together with penalties and interest thereon from the date the 

"upitut 
gains tax would

have become payable,

Provided that this exemption shall only be applicable where the criteria under section 95 or 96 of the

Amend clause 1a (c) of the Biil to
"unit"i)define further( I slzets termslnby fo uare mprovidmg etres andsq thethatprovide rental space
beto buia or eought of ooccupiedlding ASied reslacapabl being anddenceccup notlyspecifical

incl a hotel or holid onaccommodati and
(ii)

Housing
time

won hich en theodprovide clarity estareal devte elaccounting p Ser dwoul start oop theenJ ymg
onalconcessl aI ofte 02 % that 20%the berateThey li biecapropose thefrom financialapp 1nyear

chwhi Cathe binet ble forSecretary theresponsl develoapproves dedhousing pment, prov
the constructi lson commenced WI athin c oduration f le 6 months
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Amend clause 30 of the Bill in the proposed new section 154. by inserting the words "being a person

who controls the non-resident's affairs in Kenya including a manager of the non-resident's business"

immediately after the words "tax ve" where it second appears in subsection (z).

Delete clause 34 of the Bill
Amend clause 36 of the Bilt in the proviso to the proposed new sectiou 3TB by -

(a) inserting the words "on taxable foreign income" immediately after the words

"of any tax" in the proviso; and
(b) deleting subparagraphs (i) and (ii) and substituting therefor with the following

new subparagraphs -
"(i) has been assessed in respect of the tax on taxable foreign income or any matter relating to the tax

on taxable foreign income; or
(ii) is under audit or investigation in respect of unpaid tax on taxable foreign income or any matter

relating to the unpaid tax on taxable foreign income".

4.7. Kenya Airways

4.8 Federation of Kenya Pharmaceuticals Manufacturers

VAT Act,20L3
(a)Amend the First Schedule to the Act which deals with exempt supplies by -

(a) including the following item under Part I - Goods:

"taxable supplies to the national camier for both local and international purchases upon

approval by a competent authority"; and

(ii) including the following item under Part II - Services:

"taxable supplies to the national carrier for both local and intemational purchases upon

approval by a competent authority".
(b) Amend the Second Schedule to the Act which deals with zero rating in Part A by inserting the

following item immediately after item 11 -
"12. The supply of goods or taxable services to the national carrier for both (local and intemational

t authoria

Customs and Excise Act, Cap. 472

Amend the Third Schedule to the Act by inserting the following new paragraph -
"the supply of goods or taxable services to the national carrier for both local and international supplies

a authori

The federation is content with the passage of the VAT Act, 2013 as it has resulted in savings by locai

manufacturers of cal which have been to the consumers.
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4.9. RSM (Eastern African) Consulting Ltd.

That clause 27 of the Bill be amended in paragraph (a) (i) bv inserting the following tariff numbers
immediately after tariffnumber 2306.30.00 -
"2304.00.00 and 2303.30.00" .

This tariff numbers correspond:
2304'00.00 - oil cakes and other solid residues, whether or not ground or in the form of pellets,
resulting from extraction of soya beans; and

VAT Act,2013

and waste2303.30.00 - or

immedi
C Iause o28 thef ilB 1S mamended a the(paragraph ) foil netnsertingby wowlng paragraph

a after the osed 1 2tely prop paragraph

development and
with the Miningcompany

recommendation

31 The of taxable ds orsupply taxable sservlcegoo beto used exclusivel forv
actrextraction viti ES fo a te admmmg li 1ncence accgran ordancemining

the SCabinetof for

Amend the Bill by inserting a new clause i3,{ immediately after clause i3 which provides as follows:
134 The Second Schedule to the Income Tax Act be amended _
(i)in paragraph 1 by inserting the following new sub-subparagraph after sub-subparagraph (ee) -"(0 in case referred to in paragraph 5 (1) (h) for any y.* 

"o**encingl't January 2016, five per
cent"; and
ii)

commercial

1n 5 the( new suparagraph by inserting following SUafter b-b-subparagraph subparagraph f)(
))bother tdu1 edus for residential or es

Income Tax Act, Cap. 470

Ninth
theAmend B 1t a clnew ause 5Aby inserting after clause 51immediately which asdes lowsfolprovl

5 TheA. eSchedul theto TIncome ax Act amended1S wordtheby aorrnserting licensee
immediatel theafter word contractor'

(a) in paragraph 1 by inserting the following new definition in its proper
alphabetical sequence -

"reimbursement of expenses" means payment by a subcontractor or a licensee to a subcontractor to
reimburse that subcontractor for payments made to a third party on behalf of the contractor or licensee
in respect of goods and services which are incidental to the subcontract and would not normally, in the
internationai petroleum and mining industries, be included in the taxable service fee, but joes not
include a charge for handling or administration,,;

inunediateltheAmend Bit 1ns a clausnew 1e 5by Aertrng claaft.er use 5 whichv ides as followsprov
5A.I NinThe th Schcdule theto comeIn ActTax amended

1n) I 6(b fothe Ilowiparagraph by nserting ng provlso
vl thatded withho shalltax t"pro no thetolding of tsvappl SCTVIforpart paymen whichces represent

))ereimbursabl S

Amend the Bill by inserting a new clause l5
15,{. The Ninth Schedule to the Income Tax

A immediately after clause 15 which
Act is amended:

provides as follows

(a) in paragraph I by inserting the following new definition in its proper
alphabetical sequence -

"development expenditure" means the cost incurred in assessing thc ore body zurd construoting the
production infrastructure once thc techurical feasibility and commercial viability of the ore bodi has
been established;

)
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5A. The licensee shall be allowed a full deduction of development expenditure in the year which it is
uncured,

Arnend the Second Schedule to the Act -
(a) In paragraph 24 (1) by inserting a new sub-subparagraph (h) imrnediately after

sub-subparagraph (g) as follows -
"(g) on the purchase for machinery used directly in mining operations by a person iicensed under the

Mining Act";
(b) In paragraph 24 (2) by inserting a new sub-subparagraph (e) immediately after

sub-subparagraph (d) as follows -
"(e)in the case of machinery referred to in subparagraph (1) (h) be equal to one hundred per cent of
the capital expenditure"

4.L0. Clean Cook stoves Association of Kenya (CCAK)

Clause 23 of the Bill is amended in paragraph (f) by inserling the following definition in the proper

alphabetical sequence -
"Clean cook stoves" includes all stoves, ranges, grates, cookers (including those with subsidiary

boilers for central heating) barbeques, braziers, gas-rings, plate watmers and similar non-electric
domestic appliances which meet the ISO/IWA ll,20l2lier 2-4 for emissions and fuel efficiency as

confirmed by Kenya Bureau of Standards.

Clause 27 of the Bill is amended in paragraph (a) (vi) by inserting the following new paragraphs

immediately after the proposed paragraph 65 -

"66.Taxable goods locally purchased or imported by manufacturers or importers of clean cook

stoves for direct and exclusive use in the assembly, manufacture or repair of clean cook stoves

approved by the Cabinet Secretary for Treasury upon recommendation by the Cabinet Secretary

responsible for Energy and Petroleum.

67. Inputs or raw materials locally purchased or imported by manufacturers of clean cook stoves by
the Cabinet Secretary for Treasury upon recommendation by the Cabinet Secretary responsible for
Energy and Petroleum,
68. Stoves, ranges, grates, cookers (including those with subsidiary boilers for central heating)

barbeques, braziers, gas-rings, plate warmers and similar non-electric domestic appliances, and parts

thereof, or iron or steel with the following tariff numbers.

-Cooking Appliances and Plate Warmers-

7321.11.00 For gas fuel or for both gas and other fuels

7321.12.00 For liquid tuel

7321.19.00 Other, including appliances for solid fuel
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- Other Appliances-

7321.81.00 For gas fuel or for borh gas and other fuel

7321.82.00 For liquid tuel

7321.83.00 Other, including appliances for solid Fuel

7321.90.00 Parts

4.11. Kenya Union of Savings & Credit Cooperatives Ltd

4.12. Nairobi Securities Exchange

Income Tax Act
Clause 13 of the Bill is amended by deleting paragraph (c) and substituting therefor with the following
new paragraph -
"(c) in paragraph (2) -

(i) by inserting the following new sub-subparagraph after subparagraph (g)(ii) -
"(iii) in the case of a company conducting business in either the iourism, agriculture *lr"i.."le and
retail trade, manufacturing, business process outsourcing, financial services, energy, mining or
technology sectors that seeks to list its shares via introduction on the Growth Elterprise tAirtet
Segment, twenty per cent for the period of five years commencing immediately aftei the year of
income following the date of such listing"; and

(ii) by inserting a new subparagraph immediately after subparagraph (h) as follows

Clause 45 of the Bill be amended in -
(a) paragraph (a) by inserting the words "Co-operative Societies Act, Cap.490,, immediately after

the words "SACCO Societies Act, 2008,,;
(b) paragraph (c) (i) by inserting the words "Co-operative Societies Act, Cap. 490,, immediately

after the words "SACCO Societies Act, 2008,,; and
(c) paragraph (c) (ii) by inserting the following new sub-subparagraph immediately after

subparagraph (da) -
institutions licensed under the ve Societies .490.

(a) Section 64 of the Stamp Duty Act is amended by inserting the following new
paragraph immediately after paragraph (d) -

"(d) shares of co-operative societies duly registered in Kenya,,; and
(b) Section I 17 of the Stamp Duty Act is amended by inserting the following new

subsection after subsection (1) -
1 A a transfer of shares aof( ) stered 1ndulyco-operative thatregi asuchKenya provided transfer

onocctlls an automated trand ectronlel c

Stamp Duty Act
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(b) clause 45 of the Bill is amended in paragraph (c) by inserting the following subparagraph aftersubparagraph (ii) -
(iii the) by words "tradeinserting beforerepository" wordstheimmediately ttor

m)) authority'

cornmenclng operatrons

Public Private Partnerships Act
artnerships

"contracting

2Section theof Public Private P 1SAct lnamended 2section folltheby inserting owmgnew definition 1n its proper alphabetical sequence
authori means Sa tatety" or statedepartment, agency
butCorporation, excluding County intendswhichGovemment, haveto a function undertaken itby
a vate

5.0. COMMITTEE RECOMMENDATION
Having received written submission and analyzed the proposals by the shareholders, the Committee has
consolidated amendments for further discussions with the stakeholders and the National Treasury inLine with Article 114 for possible introduction into the Bill during the committee Stage. The
amendments are annexed to this report.

i'i -^;;-.a- - -
DArE.. ....:..f.:..

TIIE HON. NELSON GAICHUHIE, MP

VICE CHAIRPERSON

DEPARTMENTAL COMMITTEE ON F'INANCE, PLANNING AND TRADE
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per cent for that year of income, subject to approval by the Cabinet Secretary responsible for
housing".

(a) Clause 2 of the Bill is amended by inserting the following new definition after
the proposed definition of "deemed interest" -

"Social impact bond" and "Green bond" means a fixed income product issued either by the national
government, county goverrlment or a company to enable capital-raising and investment for new and
existing projects with environmental and social benefits;"

(b) Clause 13 of the Bill is amended by inserting the following new paragraph
after the proposed paragraph 54 -

"55. Interest on a social impact or green bond."
Retirement Benefits Act
Amend the Investment Guidelines to provide the maximum investment for each asset category as
follows:

1. Cash and Demand Deposits in institutions licensed under the Banking Act Of the Republic of
Kenya. 5%
2. Fixed Deposits, Time Deposits and Certificated of Deposit in institutions licensed under the
Banking Act of Kenya.3}Yo
3. Commercial paper, Corporate agency registered by the rate Bonds, Mortgage Bonds and loan stocks
approved by the Capital Markets Authority non listed and other instruments issued by private
companies, provided the bond or instrument has been given investment grade rating by a credit rating
agency registered by CI\4A, a collective investment schemes incorporated in Kenya and approved by
the CMA reflecting this Category. 30%
4. Preference shares and ordinary shares of Companies quoted in the Kenya and approved by the
CMA reflecting this category, to read as:

Preference shares, ordinary shares and other listed securities quoted on an approved securities
exchange and approved by the CMA 70%
5. Kenya, Uganda or Tanzania Govemments Securities and infrastructure bonds issued by public
institutions and collective investment schemes incorporated in Kenya, Uganda and Tanzania. g0%
6. Unquoted shares of companies' incorporated in Kenya and collective investmenl schemes
incorporated in Kenya and approved by the CMA reflecting this category. 5%
7. Offshore investments in banks deposits, government securities, quoted equities and rated Corporate
Bonds 15%
8. Immovable property in Kenya and units in property Unit Trust Schemes incorporated in Kenya and
collective investments schemes incorporated in Kenya and approved by the CMA reflecting this
category. 30%
9. Guaranteed Funds. 100%
10. Private Equity and Venture Capital l0%
1 l. Any other assets (commodities, trade receivables etc.) 10%
Banking Act
(a)Section 2 of the Banking Act is arnended by inserting the following new definition in its proper
alphabetical sequence -
"trade repository" means an entity duly incorporated in Kenya under the Companies Act that does not
engage in banking either in a core, supplementary or supportive capacity and operates a robust and
secure technology platform for receipt, storage, analysis and dissemination of derivatives and other
types of data and has acquired a Letter of Comfort flom the Central Bank of Kenya before
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ANNEXES

ANNEX 1: CONSOLIDATED AMMENDMENTS FROM THE STAKEHOLDERS

ANNEX 2: MINUTES
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MINUTES OF TIIE 68TH SITTING OF TTIE DEPARTMENTAL COMNtrTTEE ON

FINANCE, PLANNING & TRADE IIELD ON TUESDAY 2ND A{-TGUST, 2016 IN
COMMITTEE ROOM, 4'trt FLOO& PROTECTION HOUSE, PARLIAMENT
BTIILDINGS AT IO.()OAM

PRESENT

1. Hon. Mary Emase

2. Hon. Nelson Gaichuhie,Iv{P

3. Hon. Jirnmy Nwu Angwenyi, MP

4. Hon. Tiras Ngahu, MP
5. Hon. Jones Mlolwa" MP

6. Hon. Daniel Epuyo Nanok, MP

7. Hon. Abdul Rahim Dawood ,MP
8. Hon. Sumra Irshadali, MP

9. Hon. Anyanga Andrew Toboso, MP

10. Hon. Lati Lelelit, MP

11. Hon. Iringo Cyprian Kubai, MP

12. Hon. Shakeel Shabbir, MP

13. Hon. Dr. Oburu Oginga" MP

14. Hon. Sammy Mwaita" MP

15. Hon. Joseph Limo, MP

i6, Hon. Patrick Makau King'ol4 MP

17. Hon. Kirwa Stephen Bitok, MP

18. Hon. Ronald Tonui, MP

19. Hon, Salova John Birnyasi, MP

APOLOGTES

1. Hon. Benjamin Langat, MP
2. Hon. Eng. Shadrack Manga, MP

3. Hon. Ogendo Rose Nyamung4 MP

4. Hon. Joash Olum, MP

5. Hon. Abduliswamad Shariff, MP

6. Hon. A1fred Sambu, MP

7. Hon. Sammy Koech, MP

8. Hon. Dennis Waweru, MP

9. Hon. Sakaja Johnson, MP

10. Hon. Abdikadir Ore Mohammed, MP

Ag. Chair
Yice-Chairperson

Chairperson
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KEI..IYA NATI ONAL ASSEMBLY

1. Ivft. Robert Nyaga - Chief Fiscal Analyst
2. Adr. Nicodemus Maluki - Third Clerk Assistant
3. IyIr. Fredrick Otieno - Thkd Clerk Assistant
4. Itft. Josephat Motonu - Fiscal Analyst
5. IvIr. Tho.',os Ogwel - Fiscal A:ralyst
6. Ms. E..,ma Esendi - L"gal Counsel

MIN.NO. DCF 1263 /20162 PRELIMINARIES

Pursuant to Standing Order No. 188 the Committee nominated Hon. Mary Emase, Mp to chair
the meeting. The Ag. Chairperson then called the meeting to order at 10. 30am and prayed.

MIN.NO. DCF/26412016: BRIEF BY PARLIAMENTARY BUDGET OFFICE ON
FINANCE B[LL,2016

The Parliamentary Budget office briefed the committee as foliows:-

INTRODUCTION

The Finance Bill, 2016 was submitted to National Assembly on 13ft June, 2016 and was put
tbrough the First Reading on 16fi June, 2016. Thereafter, it stood committed to the Deparhrental
Committee on Finance, Planning and Trade for consideration. The Bill has a timeline of 3 n:onths
from the time of enactnent of the Appropriation iaw, upon which it is required to be considered
and approved by the National Assembly. This is in accordance with Section 40 of the public
Finance Management Act 2012. Meanwhile, the proposed taxes in various tax laws will be levied
in accordance with the Provisional Taxes and Levies Act.

Most of the proposed amsadments to the lncome Tax, Excise Duty, VAT, Tax procedures Acts
are deemed to have come into operation by 1't July 2016; with a few such as the ones relating to
Residential Rental lncome Tax waiver and VAT withholding being backdated to 19ft January,
2016. The rest on miscellaneous amendments except on the Alcoholic Dri:rks Contol and Special
Economic zones Acts (9tr June, 201 6) will become effective on I't January, zo17 .

OYERVIEW OF TIm FINANCE BILL, 2016
The Finance Biil, 2016 contains a total of 59 clauses which propose amendments to the three (3)
main tax laws namely, lncome Tax Act, Excise Duty Act and Value Added Tax Act; Tax
Prooedures law as well as other miscellaneous amendments in a total of nine (9) financial sector
statutes, which are, Retirement Benefits Act, Kenya Revenue Authority Act, Capital Markets Act,
Banking Act, Alcoholic Drinks Control Act, Kenya Deposit lnsurance Act, Public Finance
Management Act, Tax Appeals Tribunal Act and Special Economic Zones Act.
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Clauses 2 - 16, proposes amendments to the Income Tax Act and some of the key highlights in
this part include:

a) The introduction of a taxable minimum threshold of the Residential Rental Lrcome Tax
(RzuT) at Kshs. 144,000 per anrum (ifuhs. 12,000 per month) and also reducing the

applicable rate from 12% to 10%. This is after the Finance Act,2075 introduced this type
of tax for residential rental income not exceeding Kshs. 10 million annually - clause 3.

b) Empou,erment of the Commissioner to appoint wittrholding agents for Residential Rental
lncome Tax - clause 6.

c) Repealing of various Sections of the Principal Act in a bid to re-aiign it to the provisions
of the Talr Procedrres Act - clauses 7 - 11

d) The Section that provides for income tax refrrnd is repealed so as the provision in Tax
Procedures Act to be used, IIowever, whereas the Sectionproposed to be repealed provided
for a period of 7 years within which tax refund can be claimed, and interest accrua-l thereof,
it is noted that the provision in the Tax Procedures contains a period of 5 year with no

mention of interest.

e) Tax exemption for bonuses, overtime and retirement benefits for employees whose taxable
employment before such is below the lowest tax band. Also, proposed for exemption is the
interest income on bonds issued by the East African Development Bank (EABD) - clause
I3

f) Personal relief is proposed to be enhanced by i0% from the current Kshs. 13,944 per

annum to Kshs. 15,360 per arrnum. This translates to Kshs. 1 18 per month. ln addition, the
Pay-As-You-Earn (PAYE) banding has been shifted upwards from the lowest band of
Kshs. 721,968 to the proposed Kshs. 134,164 per annum at l}yo Qfths. 10,164 to Kshs.
i 1,180.3 per month). The highest band to move from Kshs. 466,704 to Kshs. 513,373 per
annum at30Yo (Kshs. 38,892 to Kshs. 42,781) - clause l4(a and b)

g) Corporate lncome proposed to be reduced from 30o/o to 20%o Lo incentivise companies that
corrstruct at least 1,000 residential 'units arurually.

Clauses 17 -22, proposes amendments to the Excise Duty Act and some of the main thrust in this
part include:

a) Irnposition of a duty of Kshs. 7 .20 per iitre of kerosene - clause 2l (a)

b) Introduction of drrty on cosmetics and beauty products at the ad valorem rate of l0% -

clause 21(b)

c) Water is excluded from excise duty - clause 2l (c)

d) The specific excise duty on vehicles of Kshs. 200,000 (older than three years) and Kshs.
150,000 (bellow three years old) is proposed to be replaced with ad valorem rate of 20% -
clause 21 (d)
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e) Exempted goods include excisable goods purchased locally for direct and exclusive use in
the implementation of official Aid Funded Project (to the extent provided in the financing
contract)

Clauses 23 *28, proposes amendments to tle Value Added Tax Act and some of the key issues

in this part include:

a) In the Exemption regime, taxable goods, services and items introduced in clauses 24 -27
are such as

. Service charge in lieu of tips (not exceedngl0% of the service).

. Raw material for animal feed.

o Vehicles for official Aid Funded Projects.
. Equipment and machinery imported or purchased locally for use by KDF, NPS and military

supplies.
. Liquefied petoleum gas

r Wheat seeds

. Garments and leather footwear manufactured at the Export Processing Zone

. Some equipment for the Museums

. Goods for direct and exclusive construction of specialized hospital with accommodation
facilities.

. Park entry fees

. Service with respect to tour operators and construction of specialized hospital with
accommodation

. Supply of taxable goods and services to a special economic z;onLe (SEZ) enterprise.
o Medicaments containing anti-biotic.

Clauses 29 -39, proposes amendments to the Tax Procedures Act and some of the salient issues

in this part include:

a) Appointment of tax representatives for non-residents (either by the non-resident persons

themselves of the Commissioner) - clause i0
b) Empowerment of Kenya Revenue Authority (IGA) to seek auxiliary information with the

airn of pre-popuiating the I Tax system - clause 34

c) Intoduction of tax amnesty for owners of assets and businesses outside Kenya who may
u,ish to re-invest back into the country - clause 36

d) Provision for appointrnent and revocation of the Value Added Tax ffAT) withholding
agents - clause 38

b) Irr the Zero rated regime, taxable goods arr-*d items in clause 28 include



e) Tax refund period is proposed to be increased from 1 year to 5 years except for VAT -
clause 39

Clauses 40 -59rproposes amendments to some financial sector statutes. Some of the main issues

in this part include:

") Amendment to Retirement Benefits Act so as to allow non-renewable perpetual licence

to institutions licensed by the Authority - clause 40

b) Amendment to the Capital Markets Act to provide for online forex trading- clause 42

c) Amendment to the Banking Act - clauses 45 to 48

. Lrcorporation of SACCOs and utility companies in the Credit lnformation Sharing

framework to facilitate cross border sharing of credit infonnation
. The Central Bank of Kenya to consuit the Cabinet Secretary on matters receivership
, PenalB for contravening prudential guidelines and financial laws to be enhanced

from Kshs. 5 million to Kshs. 20 million
r Minimum Core Capital Requirement for banks and mortgage institutions proposed

to be increased to Ksirs. 2 billion by December, 2017; Kshs 3.5 billion by

December, 2018 and Kshs. 5 billion by December,21l9.

d) Amendment to Keny,a Deposit Insurance Act to provide for the Central Bank of Kenya
to consult the Cabinet Secretary on appoi:rtment of the Kenya Deposit Insurance

Corporation as a receiver - clause 5l

e) Amendment to the Special Economic Zone Act to remo\Ie blanket tax exemption and

replace it with specific tax incentives as shall be specified in the respective tax laws -
clause 59.

Members Concerns/ Clarifi cations

The Committee raised concern on the proposal on the Clause 21 which proposes to amend the First
Schedule on Excisable goods q,here there in an introduction of an excise duty of Kshs, 7 .20 per

lite on the Kerosene. The Corrmittee felt that this was proposals was not necessary.

The specific excise duty on vehicles of Kshs. 200,000 (older than three years) ard Kshs. i 50,000

@ellow three years old) is proposed to be replaced with ad valorem rate of 20% - clause 21(d).

Kenya Revenue Authority should provide detailed analysis on the impact from specific ta:r s;,s1sm5
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MIN.NO. DCB l26s l20l6t ADJOURNMENT

The Ag. Chairperson adjoumed the meeting at 1. 45pm

Signed.

Vice Chairperson lu!-

Date. tt' c^ 2ot
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FRTEND OF TTM COMMITTEE
1. Hon. Timothy Bosire, MP

KEIVYA NATIONAL ASSEMB LY
1. Mr. Joseph Nyrg,
2. Ir4r. Nicodemus Maluki
3. IvIr, Ftedrick Otieno
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Research Offi.cer

M[N.NO. DCF / 266 / 20t6: PRELIMINARIES
The Cha:rperson called the meeting to order zt 10. 30 am and prayed.

MIN.NO. DCF /267 /2016: CONSIDERATION OF THE FINANCE BIT T , 2016

The Parliamentary Budget Office briefed the Commifiee on the proposed amendments to the tax
laws as follows:-

1. AMENDMENTS TO THE INCOME TAX ACT

Clause 2 proposes to amend Section 2 of the Act on definition: The definition of "deemed

interest" is moved from Section 16 which provide for deductions not allowed. This will imFly that

the definition of deemed interest is applicable not oniy in Section 16 but also throughout the Act.

Clause 3 intends to amend Section 6A of the Act which provides for Residential Rental

lncome Tax: It proposes to set the lower limit on residential rental income subject to income tax

and also proposes reduction of the applicable tax rate froml2%o to l}Yo.

Here, the minimum limit of Kshs. 144,000 per annum (Ikh.12, 000 per month) is proposed thereby

exempting lower i:rcomes earners from being liable to income tax. Besides, Clause 14(1) proposes

to reduce the income tax rate from the current 12o/o to 10%. This will be an incentive the owners

of the residential rental houses to beef up compiiance.

Clause 4 seeks to amend Section 12 that provide for instalment tax: this Section provides for

deduction of Advance Tax, Professional Fees, and Allowances Income as well as Presumptive

lncome Ta>r. However, it is noted that presumptive income tax Section was repealed in 2000 and

therefore no longer in use. IJence, this proposed amendment is only updating the law to that effect.

Clause 5 amends Section 16 of the Act on deemed interest: the definition of "deemed interest"

is removed from Section 16 which provides for deductions not ailowed and placed in Section two

with other definitions implying that it rr.ill now applies across the entire lncome Tax Act.
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Clause 6 proposes amendment to Section 35 v'hich provide for deduction of tax from some

income: This proposal is meant to actualize the appointment of u'ithholding tax agents for rent,

premiums for use or occupation of immovable property.

With-holding tax by appointed agents is used to facilitate effective and efficient tax collections

and to reduce tax evasions. Here, part of the taxes is withheld by the user of the immovable

property and remitted to revenue agency at the point of making payment to the owner of such

property. The ultimate aim is to enhance compliance.

Clauses 7 to L2 and 16 propose to repeal various Sections of the Principal Act, mainly to

alignment it with Tax Procedures Act 2015:. This is to avoid duplication in iegislation that ca:r

occasion conflict and confusion in interpretation. Sections proposed to be repealed are:

i. Clarrse 7 proposes deletion of Subsections 6 arrdT of Section 31 that deals with appeai

procedure for an aggrieved person by imposition of a penalty. The appeals are elaborately

covered under Sections 52-57 of the Tax Procedures Act.

ii. Clause 8 repeais Section 514 that deals with filing of tax returns and keeping of records'

The advent of digitization of Tax Systems through ETR and i-Tax has rendered this section

redgndant given that it deals with hardcopy frling of returns hence the proposed deletion.

iii. Clause 9 proposes repealing of Section JZ on imposition of additional tax in case of default

in payment. Penalties are elaborately provided for under Part XII on Administative and

Offences of the Tax procedures Act 2015.

iv. C1ause 10 proposes to repeal section 75A that deals with instalment assessment' This is

elaborately provided for under sections 28-31of Tax procedwes Act20l5-

v. C1ause 1 1 proposes to repeal section 98 on collection of tax from people leaving or have

left Kenya. Tax Collections are elaborately covered under Part VII of the Tax Procedures

Act2075.

vi. Clause 12 proposes to delete Section 105 on refund ofoverpaid tax after the expiry of7

years. This is legislated under Section 47 of the Tax Procedures Act 2015.

vii. Clause 16 proposes to repeal the 13ft schedule that deals with transaction requiring PIN.

This is provided for in Tax Procedures Act 2015 '

Clause 13 amends the First Schedule on Exemptions: The proposal seeks to exempt income

from employment paid in fonn of bonus, overtime allowances for those whose taxable

employrnent income does not exceed the lowest tax birrd'
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This will give the low income eamers more disposable income when they eam these allowances

hence they wiii be able to have enhanced purchasing power ia.ith the attendant multiplier effect in
the economy.

In addition, there is a proposed exemption of Interest Income on Bonds issued by the East
African Development Bank: This will promote investunent in these bonds hence availing more
credit facilities to be offered by the bank. This is because The East Atican Development Bank

@ADB) which was operationalized in July, 2015 is profiled i:r same category with IMF, World
Bank and the African Development Bank.

Clause 14 amends the Third Schedule on tax rates and reliefs: Increase of annual resident
personal reiief from current Ksh.13,944 to Kshs.15, 360. This is provided under clause 14(a) is
70o/o increase of the personal relief witl lead to a net relief of Ksh.1 18 per month for employees.

This will slightly increase the disposable income of taxable persons and will lead to a small

reduction in the public revenue from the income tax.

Additionally, there is a proposal to shift upu,ards of the employment income bands: Clause
14(b) proposes to iacrease the income lower band from 133,620 to Kshs.13 4, 164 per year and

also to increase the upperrnost band from Ksh.466,716 to Ksh.513 ,373 per anpm.
The increase of the lower band implies that some taxable income will be exempted since they will
fall below the lowest taxable income. Similally, the raising of the uppermost band implies that

some irrcome that was subjectto a 30o/o taxable rate u,ill be charged atZ5o/o if this is enacted.

This has the effect of modestly increasing the disposable incorne of those falling under the

categories of these income bands. However, there will be a loss of tax revenue proportionate to the

change.

Further, there is a proposed reduction of corporate tax rate from 307o to Zyyo to companies
that construct at least 1,000 residential cost units per year. This is proposed in clause 14(c) and

is geared towards incentivizing massive investnent irr residential houses so as to arrest the glarilg
housing inadequacy in the country.

Clause 15 amends paragraph 6 of the Eighth Schedule vrhich provides for taxation of gains

from property: there is a proposal to exempt from tax a transfer of assets involving a company

where spouses and their immediate family hold 100% shareholding.

This new proposal will add to the already existing tax exemption on transfer of assets between

spouses, former spouses and their immediale family.
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Clause L6 proposes to amend the Thirtcenth Schedule which pro'r'ides for transactions

requiring Personal Identification Number (PIN): the Schedule is proposed to be repealed. This

is perhaps because the matler is provided for elaborately in the Tax Procedures Act.

2. AMENDMENTS TO THE EXCISE DUTY ACT

Clause 17 and 18 amends Section 2 of the Principal Act on definitions and time of supply on

importation respectively: the proposal incorporate the Special Economic Zones (SEZs) in the

def,rnition of ttre terms Export and Imporl. This is to incorporate the SEZs to the tax privileges that

are enjoyed by the Export Processing Zones in tandem with the provisions of SEZs Act.

Clauses 19 and 20 seek to correct the wrong references that are made in Sections 10 and

15(1) (b) of the Principal Act.

Clause 21 proposes to amend the First Schedule on Excisable Goods: There is an introduction

of an excise duty of Kshs. 7 .205 per litre on the Kerosene,

This wili lead to an increase in the price of kerosene to the consumers and given that a significant

populace still relies on kerosene as fuel, this will add to their tax burden and may not achieve the

intention of checking on the adulteration of petroleum products as was contained in the 201612011

budget statement of the Cabinet Secretary.

Also, there is an introduction of an excise duty on cosmetics and beauty products: Clause

21(b) proposes to impose a 10Yo excise duty on these items: This will harmonize the excise duty

teatnent of the products regionaliy with the EAC excise regime.

Further. there is an exemption of waters of tariff 2201.90.00 from excise duty tax: This will

make bottled water less costly therefore more accessible to consumers.

Finally, there is a proposal to switch from specific tax sy,stem to ad valorem tax s;'stem on

motor vehicles: Clause 21(d) repea-ls the specific taxes of KSh. i50,000 and KSh. 200,000 for

vehicles less than 3 years and ot,er three years respectively from date of first registation and

substituting with an ad vaiorem rate of 70%. TLrrs is for equity taxation principle and also to

enhance coilection of tax revenue in this area,

Clause 22 proposes an exemption is proposed on the excisable goods imported or purchased

locally for direct and exclusive use in the implementation of Official Aid- Funded Project:

This is proposal seeks to reduce costs on Aid-funded projects subsequently enhancing the coverage

in terms of beneficiaries of these projects. This usedto be the practice before the enactrnent of
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Excise duty Act 2015 and is in iine with othertax legislations iike income tax that exempts incomes

of Aid-agencies and charity organizations from taxation.

3. AMENDMENTS TO THE VALfIE ADDED TAX ACT

Clause 23 of the Principal Act on definitions: the proposal incorporates the Special Economic

Zones (SEZs) in the definition of the terms Export and lmport. This is to incorporate the SEZs to

the tax privileges that are enjoyed by the Export Processing Zones in tandem with the provisions

of SEZs Act.

Clause 24 amends Section 13 of the Act on taxable value of supply: The bill proposes to amend

section 13(7) of the Act by exempting from taxation "any service paid i:r iieu of tips" provided

that it does not exceed ten percent of the price of the service, excluding such service charge and

that it is distibuted directly to the employees of the hotel or restaurant in accordance with a written

agreement between the employer and the employee.

The measure is likely to occasion revenue loss for the govemment currently generated from the

service charge paid in lieu of tips. However, it will improve the take home remuneration of the

employees in this sector hence iacrease their families' disposable income as well as their moraie.

Clauses 25 & 26 amend Sections 33 & 36 of the Act on fraudulent claim and cancellation of

registration respectively: The bill in clause 25 proposes to repeal the section 33 of the VAT Act

on sanctions for falsifying tax refund claims since the sanctions for such an offence is adequately

covered in the provisions of the Tax Procedure Act while clause 26 seeks to amend section 36 of

the act to correct a cross referencing issue captured in the VAT Act.

Clause 27 amends the First Schedule on Exemption supplies: The biil Proposes to amend the

First Schedule of the Act in Part 1 on Exempt Supplies by inciuding in the iist items such as; Raw

materials used in the manufacture of anima-l feeds, Motor vehicles imported or purchased for direct

and exclusive use in the implementation of official aid firnded projects, Equipment and machinery,

including motor vehicles, imported or purchased locally for official use by KDF, NPS and miiitary

supplies, Direction-finding compasses, instruments and appliances for aircrafts, Liquefied

pet'oleum gas, wheat seeds, Museum and natural history exhibits and specimens and scientific

equipment for public museulns, arrd Chemicals, reagents, films, film strips and visual aid
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equiprnent imported or purchased prior to ciearance through the customs by the Nationai Museums

of Kenya.

Other goods included in the list are; taxable goods for the direct and exclusive use for the

construction of recreational parks, upon recorrmendation by the cabinet secretary responsible for

matters reiating to recreational parks, Taxable goods for the direct and exclusive use for the

construction of specialized hospitals with accommodation faciLities upon the recommendation by

the CS responsible for heaith who sha-ll issue the criteria to be used to determine eligibility for the

exemption and lastly garments and leather footwear manufactured in an export processing zone at

the point of importation however it excludes from the exempted list, the goods supplied to special

economic zone enterprises, developers and operators licensed under the Special Economic Zones

Act.

The bill also includes the following taxable sen,ices in the exempt services list; Entry fees into the

national parks, Services offered by tour operators on commission, Taxable services for direct and

exclusive use for the construction of recreational parks, Taxable sen ices for direct and exclusive

use for the construction of speciaiized hospitals with accommodation facilities, however it

excludes from exemption services lisl; taxable services for special economic zone enterprises,

developers and operators licensed under the Speciai Economic Zones Act.

Clause 28 amends the Second Schedule on Zero Rated supplies: The bill also amends the

second schedule on zero rated supplies by including in the list of zero rated items; Goods or taxable

sen,ices to special economic zone enterprises and medicaments containing other antibiotics not

put up in measured doses or in fbrms or packaging for retail sale however it excludes from the list

medicaments of HS code 3303.20,00.

4. AMENDMENTS TO TItr, TAX PROCEDURES ACT

Clause 29 amends Section 3 of the Principal Act on definitions: This is for correction of wrong

cross-referencing by proposing deletion of Section i3(1) and replacing with 94 is to make

reference to the relevant provision of rule of the Income 'fax (PAYE ruies),

Clause 30 proposes to amend Section 15 which provide for taxpa;,ers tax representative: It

introduoes the appointment of tax representative by non-resident person, Lrsertion of Section 15A

as proposed in clause 30 enhances tax adminiskation and rvill ensure that tax legislatiols are
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efficiently and effectively enforced despite the geographical distance between the non-resident tax

pa)rers and the relevant tax agencies. This is meant to enhance tax compliance.

Clause 31 amends Section 17 on duties of appointed person: This is to correct a grammatica.l

error where there is reference to the words "person thaf' tnstead of "person shall".

Clause 32 amends Section 19 q,hich provides for application for tax agent license: There is an

inkoduction of the requirement to have a recofirmendation from Tax Agents Committee in

processing of a registration application for tax agent license. It is meant to ensure that credible and

most suitable persons are registered as tax agents given the crucial role they play to facilitate the

achievement of the mandate of the revenue agency,

Clause 33 too corrects the error in section 22(l) by replacing word "meeting' with the word

"writing". This concerns a notification that should be made in writing but not in meeting as

currently wrongiy captured.

Clause 34 proposes to amend Section 24 under submission of tax returns: Empowerment of

Ken5,n Revenue Authority (KRA) to seek auxiliary information u.ith the aim of pre-populating the

i Tax system

Clause 36 amends Section 37 of the Act which provides for tax relief due to doubt or difficulty

in recovery: there is a proposed introduction of tax amnesty for owners of assets and businesses

outside Kenya who may wish to re-invest back into the country

Clauses 35,37,39(b) proposes amendments to set time limits in u,hich the Commissioncr is to

respond to tax payers requests and claims as follows:

i. Clause 35: Sets 30 days as the period in which the taxpayer is to be notified by the

Commissioner on the request for exlension oftime in tax pala:rent. This is on Section 33(3).

ii. Clause 37 by inserting words within 30 days in section 42(7) sets time-frame in which the

Commissioner is to respond to the payer upon being duiy informed that the payer is unable

to pay the amount.

iii. Clause 39(b) proposes to set the time frame of 90 days for the tax paycr to be notified on

tax refirnds claim.

Clause 38 amends Section 42 to provide for appointment and revocation of Value Added

Tax Withholding agents: This is to reintroduce this provision that subsequent delelion in Tax

Procedures Act2015 purportedly deieted. With-holding tax is used to enhanoe tax compliance

and to improve cash-flow to the exchequer
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Clause 39 amends Section 47 on refund of over-paid tax: There is a reduction of period in

which overpaid ta:r is to be refunded from 1 year to 5 years. This is to give KRA more time to

refund the overpaid tax. Since there is no provision of payment of periodic interest on the

refimds, the purchasing power of the refunded money will be eroded due to inflationary forces

ttrereby adversely affecting the truc payers eligible to such refunds.

MIN.NO. DCB 1268/2016: ADJOURNMENT

The Chairperson adjoumed the meeting at 12.05pm

Signed.

Date t-\

Vice Chairperson

(i Acr b
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MIN.NO. DCF /269 /20L6: PRELIMINARIES
The Vice- Chairpetson ca-lled the meeting to order at 10. 30 am and prayed.

MIN.NO. DCF /270/2016: CONSIDERATION OF FINANCE BIT I , 2016

The Parliamentary Budget Office briefed the Committee on the Miscellaneous amendments as
foilows:-

Clause 40: Retirement Benefits Act

The bill proposes to amend section 29 of the Retirement Benefit Act,7997 in subsection (2), (3)

& (4) on regulation of pension schemes in order to provide for non-renewable perpetual iicensing

framework for institutions licensed by Retirement Benefit Authority GBA). It also seeking to

compel the managers, custodians and administrators of pension schemes to submit current audited

financial statements, Iist of directors and top management, any changes in clientele by the 30th of
September every year as well as changes in shareholding, directorship or top management within

thirty days a"fter the change has occurred.

The measures proposed under the amendments are meant to promote transparency and

accountabitity in the operations of the institutions as weli as remove the requirement of annual

licensing.

Clause 41: Kenya Revenue Authority Act

The proposal seeks to amend the Second Schedule of the Kenya Revenue Act in paragraph 2 (1)

on quorum of board meetings. It specifically amends the act to include the ex officio members in

the raising of quorum for a meeting of the board.

Clauses 42 - 442 Capital Markets Act

The Bill proposes to amend Section 2,72 and 23 of the Capital Markets Act, 2008 on the powers

of the Capital Market Authority. The amendment introduced into the act provides for amsng

things; the defirrition of "online forex broker", it also empowers the capital market authority to
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regulate and supervise online forex trading in order to facilitate effective and secure trading for the

estimated 50,000 investors in the country in oniine forex trading. The amendment also seeks to

compel the "online forex brokers" to acquire a valid licence as per the provisions of the Capitai

Markets Act, 2008.

This is likely to enhance proper regulation of the sector ia,hich has u,itressed growing interest in

online tuading of foreign currency particularly amorlg the youth and also ailow the authority to

generate revenue from licensing of the online forex brokers.

Clauses 45 - 48t Banking Act

The amendment Proposes to revise section 31 of the Banking Act in subsection (3Xb), (a), (5) and

also insert a new subsection (6) so as to allow the incorporation of the SACCOs, and public utility

companigs and any orher institution mandated to share credit information; into the credit

infonnation sharing ftamework as well as ailow the cross border sharing of credit information

amongst financial instihrtions.

This measures proposed in the Bill are meant to increase access to credit, reducing tansaction

costs, enhancing efficiency in financial intermediation and fostering financial stability through

reduction in non-perfonning I oans.

The Bill aiso proposes to amend section 34(2) of the banking act on the powers of the Central

Bank of Kenya to intervene on management. It specifically seeks to compel the Central Bank of

Kenya to consult the cabinet secretary in charge of the National Treasury when inten ening on a

company since the monetary policy aspect of the country rests ia,ith the National Treasury and

therefore it is prudent tbr the Centu'al Bank of Kenya to consuit with the National Ireasury to

mitigate the adverse effect of such an intervention on the economy.

irr addition, the Bill seeks to amend section 55(2) of the Banking Act on regulation of the banking

sector. It specificaliy seeks to scale up the prinitive measures that are in piace for financial

institutions or individuals that do not comply with the provisions of the Banking Act or prudential

guidelines. The fines were increased from Kshs. 5 million to Kshs. 20 million for financial

institutions and for the case of natural persons the fines were increased from two hundred thousand

shillings to i million shillings.

Finally the Bill proposes to,amend the Second Schedule of the Banking Act on core capital

requirement for banks and mortgage finanoe institutions. It seeks to significantly increase the
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Bank's or mortgage finance company's core capital requirement from KSh. I biilion to KSh. 5

billion by 2019.

The measure is meant to increase the capitalization of banks in order to ensure we have a strong

and stable banking system since such a move might lead to mergers giving rise to bigger

conglomerates that are highly capitalized and perhaps capable of withstanding financial shocks

and crises.

Clause 49: Alcoholic Drinks Control Act

The Bill seeks to amend section 684 of the Alcoholic Drirks Control Act,2Ol0 on tax policies so

as to align the act with the provisions of the section 7(2) of the Excise Duty Act. The proposed

amendment leaves to the discretions of the Cabinet Secretary when to grant remission on excise

duty from beer or wine made of sorghum, millet or cassava unlike under the Alcoholic Drhks

Control Act which was making it mandatory for the Cabinet Secretary to grant excise duty

remission of ninety per cenfum so long the beer is made of sorghum, millet or cassava grown in

Kenya.

Clauses 50 - 51: Kenya Deposit Insurance Act

The Bill proposes to amend Section 7 of the Kenya Deposit Insurance Act, 2012 on board

nomination. It specifically seeks to exclude from direct board membership in the corporation's

board persons from member institutions licensed by the Central Bank of Keuya and replaces them

with the Chief Executive Officer of the Kenya Bankers Association.

The measure is to solve the possibility of conflict of interest among members of the board of

directors of the Kenya Deposit hsurance Corporation so as to promote good corporate govemance,

transparency and accountability in the management of the corporation.

The Bill also seeks to amend Section 43 in subsection (1) of the Kenya Deposit Insurance Act,

2012 on the appointnent of Kenya deposit Insurance Corporation as a receiver to provide for the

invoivement of the Cabinet Secretary in charge of National Treasury in the appointnent of the

corporation as a receiver. This is likely to take away the independence of the Central Bank of

Kenya in the execution of its mandate since it is mandatory for it to consult the Cabinet Secretary,

Clause 52: Public Finance Management Act

The Bill proposes to amend the Public Finance Management Act in Section 193(1) on the tenure

of the Accounting Standards Board members. it specifioally provides for the appointrncnt of
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second term of three years for members of the Board. The measure is meant to preserve

institutional memory and ensure continuity jn the affairs of the board. However, the amendment

seems to makes the renewal of the contracts mandatory.

Clauses 53 - 58: Tax Appeals Tribunal Act

The Bill amends the Tax Appeals Tribunal Act to provide for among other things the qualification

of a secretary to the tribunal. procedure of appeals, procedure for submission of material d.ocument

by the Commissioner General before tbe tribunal and the appellants and appellant's representatives

before a tribunal as well as the mode of appointnent for a clerk to a tribunal panel.

The amendments are meant to streamline the Tax Appeals Tribunal Act, 2013 with a view to

improve the effectiveness and the efficiency of the Tribunal in order for it to serve its ciients in

expeditious manner.

Clause 59: Special Economic Zones Act

The Bill proposes to amend Section 35 of the Special Economic Zones Act,2015 on benefits

accruing to special economic zone enterprises, developers and operators. The amendment removes

the blanket tax exemptions with respect to the special economic zones under the Act and limits the

benefits to targeted tax incentives as is or shall be provided in the respective tax laws.

Members Concern/ Clarification

The Parliamentary Budget Office was requested to provide further information on the proposals to

amend the Kenya Ret enue Act and Kenya Deposit lnsurance Act. Specifically the one seeking to

amend the Second Schedule of the Kenya Revenue Act on the quorum of the board meetings to

include the ex officio members in the rasing of quorum for the board meeting.

MIN.NO. DCF 127 1 l20t6z ADJOURNMENT

The Chairperson adjoumed the meeting at 12.05pm

Signed

Vice Chairperson

+.-\g
Date.
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MINUTES OF' TIM 72ND SITTING OF TIIE DEPARTMENTAL COMNflTTEE ON
FINANCE, PLANNING & TRADE IIELD ON TTIESDAY 16TII AUGUST, 2016 IN
coMMrrTEE ROOM, 5rrr FLOO& CONTINENTAL HOUSE, PARLIAMENT
BUILDINGS AT I().O()AM

PRESENT
1. Hon. Nelson Gaichuhie, MP Vice-Chairperson
2. Hon. Dr. Oburu Oginga MP
3. Hon. Shakeel Shabbir, MP
4. Hon. Sammy Mwaita, MP
5. Hon. Joash O1um, MP
6. Hon. Abdullswamad Sharitr, MP
7. Hon. Patrick Makau King'ola, MP
8. Hon. Mary Emase, MP
9. Hon. AnyangaAndrewToboso, MP
10. Hon. Ogendo Rose Nyamunga, MP

i 1. Hon. Lati Lelelit, MP
i2. Hon. Kirwa Stephen Bitok, MP

13. Hon. Sumra irshadaii, MP
14. Hon. Abdul Rahim Dawood ,MP
15. Hon. Ronald Tonui, MP
16. Hon. Abdikadir Ore Mohammed, MP

A}OLOGIES

1. Hon. Benjamin Langat MP

2. Hon. AIfred Sambu, MP

3. Hon. Sakwa John Bunyasi, MP

4. Hon. Jimmy Nuru Angwenvi. MP
5. Hon. Iringo Cyprian Kubai, MP
6. Hon. Jones Mlolwa, MP

1. Hon. Daniel Epuyo Nanok, MP
8. Hon. Eng. Shadrack Manga, MP

9. Hon. Tiras Ngahu, MP
10. Hon. Dennis Waweru, MP

1 1. Hon. Sakaja Johnson, MP

12. Hon. Sammy Koech, MP
13. Hon. Joseph Limo, MP

Chairperson
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KEI\TYA NATIONAL ASSEMBLY
l. Mr. Nicodemus Maluki
2. Iv{r. Fredrick Otieno

3. Mr. Josephat Motonu
4. Ms. Emma Esendi

5. Mr. Erick Ososi

Third Clerk Assistant

Thfud Clerk Assistant

Fiscal Analyst
Legal Counsel

Research Officer

MIN.NO. DCF 127 6/2016: PRELIMINARIES
The Vice Chairperson called the meeting to order at 10.30am and prayed

MIN.NO. D CF 127 7 /20 1 6 : CONFIRMATION OF MINUTES
The minutes of the previous meetings were confirrned as follows:-

1. Minutes of the 4Sft Sitting held on Monday 23'dMay,2016 were confi::ned as atrue

record of the proceediags after being proposed by the Hon. Dr. Oburu Oginga, IvIP and

Seconded by the Hon. Nelson Gaichuhie, MP respectively

2. Minutes of the 46ft Sitting held on Monday 23'd May,2016 were confirmed as a true

record of the proceedings after being proposed by the Hon. Dr. Oburu Ogrngq MP and

Seconded by the Hon. Neison Gaichuhie, N{P respectively

3. Minutes of the +Zs Sitting held on Tuesday 24h May,2016 were confirmed as a true

record of the proceedings after being proposed by the Hon. Dr. Oburu Ogingq MP and

Seconded by the Hon. Nelson Gaichuhie, MP respectively

4. Minutes of the +Sft Sitting held on Monday 246 May,2016 were confirrned as a true

record of the proceedings after being proposed by the Hon. Patrick Makar:, MP and

Seconded by the Hon. Nelson Gaichuhie, MP respectively

5. Minutes of the +9s Sitting held on Thursday 26frMay,2016were confirmed as a true

record of the proceedings after being proposed by the Hon. Abdul Rahim Dawood, MP

and Seconded by the Hon. Ogendo Rose Nyamunga, MP respectively

6. Minutes of the 50ft Sitting held on Tuesd.ay 7fi June, 2076 were confirmed as a true

record of the proceedings a-fter being proposed by the I{on. Shakeel Shabbir, MP and

Seconded by the Hon. Dr. Oburu Oging4 MP respectively

7. Minutes of the 51't Sitring held on Thursday 9ft June,2016 were confirmed as a true

record of the proceedings after being proposed by the Hon. Shakeel Shabbir, MP and

Seconded by the Hon. Ogendo Rose Nyamunga, MP respectively
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8. Minutes of the 52"d Sitting heltl on Thursday 16s June,2016 were coirfinned as a true

record of the proceedings after being proposed by the Hon. Abdul Ra-rrim Dawood, MP

and Seconded by the Hon. Ogendo Rose Nyamunga, MP respectively

g. Minutes of the 53'd Sitting held on Tuesday 2l't June,2016 were confirmed as a true

record of the proceedings after being proposed by the Hon. Ogendo Rose Nyamunga,

MP and Seconded by the Hon. Shakeel Shabbir, MP respectively

l0.Minutes of the 58s Sitting held on Saturday 25th June,2016 were confirmed as a true

record of the proceedings after being proposed by the Hon. Anyanga Andrew Toboso,

MP and Seconded by the Hon. Nelson Gaichuhie, I\{P respectively

ll.Minutes of the 59ft Sitting held on Tuesday 27ft June,2016 were confrmed as a true

record of the proceedings after being proposed by the Hon. Abdikadir Ore Ahmed, MP

and Seconded by the Flon. Nelson Gaichuhie, MP respectively

12.Minutes of the 60s Sitting held on Thursday 29ft June,2016 were confirmed as a true

record of the proceedings after being proposed by the Hon. Abdikadir Ore Ahmed, MP

and Seconded by the Hon. Abdul Rahim Dawood, MP respectively

13. Minutes of the 61't Sitting held on Tuesday 5'h July, 2016 were conJirmcd as a true record

of the proceedings after being proposed by the Hon. Patick Makau, MP and Seconded

by the Hon. Abdikadir Ore Ahmed, MP respectively

14.Minutes of the 62'd Sitting held on Tuesday 19ft July,20i6 were confirmed as a true

record of the proceedings after being proposed by the Hon. Abdul Rahim Dawood, Ir4P

and SeconCed by the Hon. Dr. Oburu Oginga, MP respectiveiy

i5. Minutes of the 63'd Sitting held on Thursday 21't July,2016 were confrmed as a true

record of the proceedings after being proposed by the Hon. Dr. Oburu Oginga, MP and

Seconded b), the Hon. Abdikadir Ore Ahmed, MP respectively

16. Minutes of the 64ft Sitting held on Tuesday 26th Juiy, 20i6 were confirmed as a true

record of the proceedings after being proposed by the Hon. Dr. Oburu Oginga, MP and

Seconded by the Hon. Shakeel Shabbir, MP respectively

lT.Minutes of the 65th Sitting held on Tuesday 26th July,20i6 were confirmed as a true

record of the proceedings after being proposed by the Ilon. Nelson Gaichuhie, MP and

Seconded by the Hon. Ogendo Rose Nyamunga, MP respectively
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18. Minutes of the 66tr Sitting held on Wednesday 27ft Jriy,2016 were corfirmed as a true

record of the proceedings after being proposed by the Hon. Shakeel Shabbir, Nr[P and

seconded by the Hon. Abdikadir ore Ahmed, Mp respectively

lg.Minutes of the oztr sitting held on Thursday 28tr July,20i6 were confirmed as a tr.ue

record of the proceedings after being proposed by the Hon. Ogendo Rose Nyamung4
MP and Seconded by the Hon. Shakeel shabbir, Mp respectively

20.Minutes of the os6 sitting held on Tuesday 2nd August,2016 were confirmed as a true

record of the proceedings after being proposed by the Hon. Nelson Gaichuhie, Mp and

Seconded by the Hon. Dr. Oburu Ogingq Mp respectively

2l.Minutes of the 69ft sitting heid on Thursday 4ft August,2016 were confimred as a true

record of the proceedings after being proposed by the Hon. Oburu Oginga Mp and

seconded by the Hon. Anyanga Andrew Toboso, Mp respectively

22.Minutes of the 706 Sitting held on Tuesday 9ft August,2016 were con-firmed as a true

record of the proceedings after being proposed by the Hon. Abdikadir Ore Almed, Mp
and Seconded by the Hon. Shakeel shabbir, Mp respectively

MIN.NO. DCFl278l20l6z

2016

ADOPTION OF' TIIE REPORT ON THF' F'INANCE BILL,

Having considered the report, the committee unanimously adopted the report.

MIN.NO. DCFl279l2016: ANy oTImR BUSINESS

There being no other business, the. meeting was adjourned 1 1.50am.

Signed

Chairperson

Date.......
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