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Comrnssion for thc lmplclncDtahon of thc Consltution

FORElTORD

The Commission for the Implementation of the Constitution (CIC) is established by
the Constitution of Kenya 2070, to monitor, facilitate, coordinate and oversee the
implementation of the Constitution. Its primary mandate is set out in Section 5 of theFifth Schedule to the Constitution. This mandaie requires CIC to report regularly to
the Constitution Implementation oversight Committee of the Naiional issembly
on progress in the implementation of the Constitution and any impediments tothe implementation. Further, the Commission for the lmpt#entiation of theConstitution Act 2010 requires the CIC to submit a report to the Oversight
committee and to the President and the Prime Minister quarterly. The reporting
mechanism is the means by which the Commission accountl to the peopl. oi r.r,yi
on the manner in which it discharges its constitutional mandate.

The Commission came into office on 4thJanuary 2011. This, therefore, is its firstquarterly report. Being the first report, thi Commission has tried to use the report
to-provide the greatest possible understanding of its mandate and to exflain-the
efforts that it has made since appointment towards the discharge of that Landate.
In the nature of a start'up organization, a large amount of its tlrne 

"nd 
energy hasin this first quarter been spent in preparatory arrangements to facilitate the efficient

discharge of the CIC mandate. This iact is reflected-in the amount of space that the
report devotes to this aspect of its work.

There has also been much work done towards discharging the technical mandate
of the Commission. The report seeks to reflect this as"fuily as possibl.. ih.r. ir,
however, not enough space to record everything, and this report cannot therefore be
seen as conclusive of all that the Commission has done during this brief period.

The members of the Commission are Charles A. Nyach ae,Elizabeth Muli, CatherineMumma, Florence omosa, Kamotho N/aiganio, Kibaya Imaana Laibuta, Ibrahim
Ali, Philemon Mwaisaka and Peter Vanyanle. Their bildata is provided 

"i 
tt. f".t

of this report for public information.

The Commission recognizes that it is called upon to discharge a historic task in the
process of giving Kenya a rebirth, as promiset by the new Constitution. Members
of the Commissio" f-.:l privileged to lrave been given this important responsibility
to serve the people of Kenya in this capacity. The Commission would like to use this
first report to restate to the people of Iierrya our recognition of the sacred trust placed
uPon our collective shoulders and our commitmeni to discharge the resporrriUiti,y
faithfully, without fear or favour, and in the best interest of thJpeopt. oi r.rry".

In this first quarter the Commission has hit the ground running. The task has been
l"g:' Ve can report however, that we have made"steady progress in setting the pace
for implementation of the Constitution faithfully and *iit i" the timelines set in the
Constitution. \/hat is contained in this report should enable the people oi r.rry" ,o
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Commrsston for thc ImplcnEntation of thc Constirution

remain focused on the implementation process' and equip them-better to monitor

;i;;;;"ss. In the repori CIC, sets oui how the Commission has interpreted its

mandate, how it hrs sei about discharging it,-its achievements for this quarter' the

.irff."g"r it has experienced and how ii intends to move the implementation Process

forward.

The Commission will remain accessible to the people of Kenya and-will open all its

;;;.r;.r to public scrutiny. CIC- encour"g.. i{.t yans to read and internalize the

Constitutiorr, 
"rrd 

to ,.n 
"in 

vigilant in eisuring that it is upheld, protected and

defended, at all levels and at all times'

V^,LTZ*
Charles Nyachae
Chairperson

lll



Commission for the ImplemetrtatioD of the Constitution

EXECUTIVE SUMMARY

The Commission. f9r the Implementation of the Constiturion (CIC) is established
under section 5 of the Sixth Schedule to the Constitution and the Commission for the
Implementation of the Commission Act, 2010 which was legislar.a Uf ii. N.riorrrt
Assembly in 2010.

The mandate of cIC is provided for in secrion 5 (6) and 15 (2) (d) of the Sixth Schedule
to, and in Anicle 249 (l) of the Constitution. The functions oi ctc are moniroring,
facilitating, coordinating and overseeing the implemenration of the Consritution,
reporting quarterly to the President, Prime Minist..jth. Parliamentrry Seleci Co111-i,r..
for the Implementation of the Constitution and ,o ,ir. People of Kenfa. n 

"dditiorr, 
CIC

is required to work with all constitutional commissions. All ,h... frn.tio.rs are geared
towards the protection of the.sovereignty.of the people, securing the observanceiy all
State organs of the democratic ,aluei and principl., ,.t out in the Constitution; and
promoting constitutionalism.

CIC is the focal institution charged with facilitatinB, monitoring and overseeing theimplementation of the Constit.rtLrr. This quart.rly"'r.port concerns itself with the
mandate and functions, performance and activities of cIc in th. implementarion process,
including challenges experienced during the period between January to March 2011.

In the first three months of its work, CIC has made significant progress in setting up
strategies, mechanisms and partnerships necessary to di"scharge iis riandate. To b"eginwith, the Commissioners have elaborated . .o*-on undersJanding and view of their
mandate which has helped CIC to stan its work withour any majorielay. CIC has also
developed a number of strategies to fulfil its mandate. A, prn of th. *rrr.gy, cIC has,in consultation with exPerts and stakeholders developed a framework to enable it to
effectively deliver as expected.

CIC has elected to adopt results based planning and has defined key result areas at rhe
outcome level. These result areas will ,sist ir.g,riling the Commission's work and provide
the basis for accountability to other institutilns 

"ni th. public at large. ii.-r.r.rt, ,r.r,
include:

' Laws that are compliant with the letter and rhe spirir of the Constirution.r Policies that are compliant with the letter and spirit of rhe Corrrtit.rtio.r; 
'

o Institutional frameworks and administrative proced,rres that are operating in
accordance with the values and principles of ihe constitution

CIC tras also developed.a sectoral strategy for various key constiturional issues including
devolution, rePresentation and legislatiln, execurive ,rri th. security secror, the Bill of
Rights, public finance, public seruice and leadership, land and environment and thejudiciary and constitutional commissions.

lv



Cornmission for thc lmplcnrntatron of thc Constitudon

At the implementation level, significant ProBress w-a-s recorded in the January - March 201 1

il;;;. ..i. ,,r-b., ;i[g"#r,s, inclrdi,ig the Vetting of Judges and Magistrates Act'

were pur in place. w;;k ;lr; b.g.r, on.the ,."ri.* of administrative procedures such as the

police Recruitment Guideliner."ClC also spent time on key Constitutional interpretation

issues, including *i i ,.rp..t to the .orrrro',n.rry regarding.the nominations of the Chief

Justice (CJ), Director of Public Prosecution (DPi'), Controller of Budget andthe Attorney

General. A range "i;;Lli; 
,rrd strk.holdei consultations were also undertaken during

the period under *ril* .rrrrring that the principle of public participation is observed in

the 
-Constitution 

implementation Process'

Important administrative and ProBrammatic matters were also addressed by CIC during

its first three months of work. Setting up cIC began immediately the commissioners

were sworn in on +irt1.rr.rrry 2011."\flith nothirig in place other than an office' the

Commissiorr.r, ,p..r.iir". Jir."*ing where and ho* to blgin. The internal consultations

were of two kinds. it. nrc, addresled administrative issues, especially those relating to

the establishment of the cIC secretariat. Included in these consultations were issues to

do with staffing, finance, Procurement, information technology and outreach activities'

among others. Th. ;;;;icateg9ry of ih. initial internal discussions related to technical

and programmatic issues. The"discussions here focussed on the mandate of cIC and

related matters.

cIC did not anticipate significant impedimgn-ts to. its work when it took office' It

neverrheles, ,..ogrrL.d tha't like in anyother life endeavour, challenges-would inevitable

arise in the course of its *ork. These .hrll.,,gt' were initially not specific and.only began

,. .tyt,tffize as the work unfolded and progtessed' These challenges' whrch are not

necessarily i*p.di*..; ;"; broadly b. .t"rr"ifi.d as administrative and organizational'

political, and core business challenges'

A number of steps and actions can be taken to reduce the risks P9t:i by these.emerging

challenges. Consequenrly, the repoft..discusses each grouP of challenges and makes a

number of legal, "a*iriir,,,ti", 
polity 1".d fi"".*:ill. "to*tt'endations 

which CIC

hopes the governrrr.rr, 
"rra 

other itakeholders will take on board in support of the

implementation of the Constitution'

v



Comisslon for thc Implcrnclltahon of thc Constitution

1. BACKGROTIND

The promulgation of the Constitution of Kenya, 2olo on 27th August 2011, marked
an auspicious and historic moment for Kenya. it marked the end 

"f 
i f."g j;"rney for

the country in search of a constitutional dispensation which truly refecr.iJi. will and
the aspirations of the people of Kenya. To iully undersrand rhe'role ,nJ progr.ss rhat
has been made in implementing the new consritution, it is important ro 

"ipr..i"t. th.
historical background and political context in which the implementarion i, iit irrg place.

1.1 The History of Constitution-Making in Kenya

The 1953 Constitution which came into force ar independence on 12 Decemb er 1963
guided Kenya's political and socio-economic development for 47 years. During this
period it was subjected to 38 amendments. one of ,'h. *or, significant constirurional
amendments took place in 1982 when section 2A was inserred into the Constitution
of Kenya conseqxent upon which Kenya became a de jure one-pany state. This state of
affairs subsisted for a period of seven years. rn lggL,following susrained political pressure
to return the country to a multi-party state, section 2A was iepealed.

The Constitutional re-establishment of a multi-party system of government in 1991
marked the beginning o.f he-ightened pressure fo, .orrtii.rtional ,.tr..r., characrerised
by intense advocacy and poliiical actiiiries for a period of another seven years. These
{ema1{ for-change culminated in the enacrment of the Consritution of (.rry. Review
Act of 1998. The 1998 Act provided the legal framework for a participatory constitution-
making Process which resulted in the zbos Drafr Constituiion ,^hr, *r, 

-r.;..r.d 
,,

a popular referendum held in November of the same year. However, the outcome ofthe 2005 referendum was by no means the end of the collective desire and demand for
comprehensive constiturional reforms.

Following. the disputed Presidential Election of Decemb er 2OO7 and rhe ensuing post-
election violence, two pieces of legislation were enacted to lead Kenyans ro a new
Constitution. The first was the Constirution of Kenya (Amendmerrt) n.t 2OOg. It was
enacted on 22 December 2OO8 and provided a new ,o"dmrp for co.rstit.rtional reforms
and established the organs and mechanisms for constiturional review. The second was
the Constitution of Kenya Review Act 2008, which was enacted on 29 December 200g.
This Act sought to facilitate the completior of rhe.review process. It therefore provided
a legal framework for the review mechanisms and established organs .hrrg.i'*irl ,fr.responsibility of facilirating the review process.

The 2008 Review Act established a Committee of Experts (CoE) which was mandatedto finalize its work on a new ftIarmonised) Draft Constitution within twelve monrhs
ftT t! date of appointment. on 17 November 2009, the CoE published a Harmonised
Draft Constitution. The Draft Constitution yas approved byih. National Rrr.*bly
and subjected to a referendum on the 4th of n"g; 2010, conducted by the Interim
Independent Electoral Commission (IIEC).

1



The resuhs of the referendum were that the Draft constitution received

Je electorare and, in accordance with the enabling law, came into force

;io;;il date on which it was promulgated by the President'

Commrsston for the lrnplcflEntation of thc Consdrudon

670lo supPort of
on 27th August

1.2 The Political Context

The promulgation of the Constitution of Kenya 2010 is.regarded as the most significant

achievement in governance in Kenya since independenie in 1963' The difficulties

experienced in previous attemPts to,Pass a new constitution serve to reinforce this

view. The promulgation of the'constiiution on ZTrhAugust 2010 therefore marked the

beginning of an era of good governance and political administration' It rekindled the hope

for a new social order and economic prosperity guided by national values and principles

of governance set out in Article 10 of the Constitution'

The promulgation ceremony provided the occasion for the President and the Prime

Minister ,o ,.ir.rrt.-;-h; p;ires made during the referendum campaigns to the effect

that rhe Constitution of Kenya ,2OLO would ,iir.r,rl"t. major improvements in the daily

lives of ordinary r."yr"- tt. p.opl. of Kenya await.the full- imP-lementation of the

constitution they overwhelmingly voted for. A..ordingly, th;. ef{ectiv: 
-Id 

timely

implementation of the new Corrsiii.rtion may be viewed ai a vindication of the people's

,.rppoa of the enactment of the new Constitution'

The implementation of the Constitution is also key to ensuring political stability in the

counrry. The Consti;;, it is hoped, marks the-end of an era in which the country

experienced t"rg.-r.rl. eleciion-related violence including the violence of' 2007 triggered

off by poorly-man"fi nr"riJential Elections. It should be remembered, however' that the

2007 violence was a climax of many underlying political currents which were enhanced

by the divisive referendum campaigns of 2005'

2



Comission tbr the Implernentation of the Constitution

2. THE COMMISSION FOR THE IMPLEMENTATION OF THE
CONSTITUTION

CIC was established by Section 5 of the Sixth Schedule to the Constitution and enacted bythe commission for the Implementation of the constiturion Act, 2010. The Act conferscIC with legal status, including the right ro sue and to be sued. it .lso prorid., for the
functions, qo]ye_rs, qualificatiori of, "rI appointment procedure for the 6rr"i.p.rr.n and
members of cIC. clC.,.which is made 

"p "i. chairpeison and eight me.rri.rr,'."pp.".d
by a secretariat, formally came into.being on 4thJanu ary zdttt*li.r the chaiffion and
the Commissioners were sworn in by the Chief justice.

2.1The Mandate, Functions and Role of CIC

The mandate of cIC is provided for in secrion 5 (6) and 15 (2) (d) of the Sixth Schedule

'i{ il Article 249 (l) of the constitution. Section ! je) prorides for the functions of CICwnrcn are to:
1' Monitor, facilitate and oversee the development of legislation and adminisrrarive

procedures required to implement the constitution;
2' Coordinate with the_Attorney General and the Kenya Law Reform Commission

:l lfP"tllg for tabling in Parliament , the legislation required to implement
tne Lonstrtutlon;

3' Report regularly to the Constitutional Implementarion oversight Committee
on
o progress in the implementation of the constitution, ando any impedimenrs to its implementation; and4' Vork with each constitutional commission to ensure that the lerter and spirit
of the Constiturion is respected

Section 15 (2) (d) enhances the functions of CIC by empowering parliament, by legislation,to provide mechanisms that ensure that. CIC i.r p..for- its role i., *orritJring rheimplementarion of the system of devolved go'r.rrr*.rt effectively.

CIC is obliged to carry out the above functions wirh the ultimate aim of achieving the
objects of the constitutional commissions and the ird.p..rl.rrt offices stated in Article
249 (l) namely to:-

G) Protect rhe sovereignty of the people;
(b) Secure the observance by all Staie orgrrm of the democratic values and principles;

and

G) Promore constitutionalism.

Article 249 also provides that CIC is to be subject only ro the constitution and the law
and is independent and not subject to direction o..orrtrol by 

^nyperson 
or authority.

3
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The functions and objects of cIC are made sPecific by. the cIC Act 2010' The Act

provides grearer rf./i1.iry to the constitutional requirement of regular reporting'

I.q.ririrrg tf,at CIC :i;il r;;." at least once every three months to the Parliamentary

Select Committee f;;rh. Implementation of the Constitution (CIoClon the progress

i" "ra "ny 
imp.di-."ir * ,h. implementation of the Constitution' Fufther' the Act

confers on CIC, 
", 

-, 
g.rr.r.l *.tt.i, the power to exercise such other functions as are

pr""ia.a for by the C6nstitution or any other written law'

In this context, CIC understands its role as that of supervising, on behalf o.f the people

of Kenya, all the i-fl.rrr.rr,ing. arms of gor.rrrm.nt Executive, Parliament, and

;.J;ii;irry), other government rnstrtutiotJ.rrd any other entities tasked with the

responsibility of .rrrr?i.rg the Constitution is implemented at both the national and

counry levels. As a resuli CIC envisages its role as that of ensuring that policies' laws'

srnrcrures, systems and aiministrative procedures are developed and applied at.all levels

;;;;;nt. These should be consisient with and according to the letter and spirit of

the Constit.rtion of t<.. nya,2OlO.The aim is to work towards aihie't'ing a united' peaccful

and prosperor* r.rry. i"'*t i.l, all citizens, including leaders, resPect the ru1e of law'

,pnota national values and live by the Constitution'

Key to cIC ensuring that -the 
constitution is implemented effectively is the active

participation of th. f."ople of Kenya,.in a meaningful i"I, tl the processes that will lead to

irrll i-pl.-entation of ih. Corrrtiiution. In this ,egrrd, CIC will strive to be the guarantor

;;;i;;.;.ral publicthat the public's right to 
".t1rr.ly ParticiPate will be.upheld bv the

concerned i-pr.rrr.rrtrrrg ,,*'' of go""i-ttt' other goyt"""t"t institutions and other

entities. To fruitfully "ihi.r. 
ttrii ctc considers effective civic education a necessity.

cIC will therefore facilitate and monitor civic education carried out by various actors'

This may call for cIC assessing the content and provision of civic education provided for

by the urrio.r, civic education providers countrywide'

Additionally, to effectively protect the sovereignty 9l.the people, the P^ublic would

t. ,.q"i*i to b. aware of 
^rh.i, 

rights 
"rrd 

,erponsibilities under the Constitution'

Therefore, at the rr.f 1.rrr, CIC pllns to facilitate and/or conduct public av/areness

or civic education on th. role of CIC and the process o{ implementation' along with

rhe duties ,.,a ,.rpo.ribiliri., of the people of d.rry". Public .*"tt"tt is necessary for

people ro ensure a;;;.;gr"s. anf, implem..nting ,rms of government. and institutions

observe d.-o.r"ti. "rt".J""a 
principles and to Promote constitutionalism'

To achieve the above, cIC plans and is already overseeing, facilitating and monitoring

both the review, design, d.rr.iop*.nt and application of policies,laws and administrative

;;;;;&.; Uy iifi.rZrr, ,rrr* of gorr.rr,rrr.rrt 
"t 

d institutions, at both the countv and

national levels.

The attitudes and behaviours of employees of various arms of governmentand institutions

as rhey deliver ,.;;;, to the p..pli on a daily basisand the people of Kenya as they

receive the services, *ifi U. irrn.r.rr..a Uy the newTrevised policies, laws and administrative

4
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Procedures' It is there.fore during the phase of application thar the observance and

:t",':::: ._11!e new dispensation will be tested pr".ti."lly. CIC will oversee this phase
ot rmplementarion as well.

For example, CIC, the implementing government minisrries and institurions, parliamenr,
the Judiciary and the people tho,rlJ be vigilant 

", poli.i.r, laws and administrative
procedures are applied on a daily basis so ,. ti .rr,rr. ,L.y rr. not violated. For insrance,
citizens need to be observant and inform CIC if. any rppoirrtirrg authority fails to follow
the procedures laid down in the Constiturion.and ;yj;* for the appointmenr of public
gfficg{s, promotion or election of office holders. Aiditionally, .itir.r, ,r..Jio inform
CIC if and when the national government usurps the roles and responsibilities of county
governments.

In- this regard it is necessary to point out that the violations rnay also involve failure totake into account national 
".alu9i 

and principles of rhe Corr.tit.rtion as well as prorisions
of Chapter Six of the constitution on leadeiship ,nd integrity. violations can also occur*-h:', in carrying out their responsibilities, those deliverifg services act in contravenrion
of the provisions of the constitution. This can occur for &ample when , p.riii. officer
takes action that is not in line with the new/reviewed l"*r, ftfi.ies andlor administrative
procedures or that contradict a provision in the Constitution, including ,h. J.rrrocraric
values and principles. consequently, CIC must ensure that any State organ or persons
employed to serve the people do not undermine the rights and privileges of the people
enshrined in the Constitution. \7hen this happens CI6 has a duty ro inrervene by, forexample, pointing out any violations of p.opL . rights and where 

"...rr..y, irrrtituting
legal proceedings against those that violate th. ,ight:.

overall, the fulfilment of CIC's mandare will be guided by the national values andprinciples of Article 10 and the values in Box I beloJ.

Box 1

Principles and Values

1. The people of Kenya first
2. Servanr, humble, selfless and reliable leadership
3. High integrity and consistency in conduct

I Respect of people's rights and freedoms and facilitative of their fulfilment
2 Inclusivity and participation of the people

9 Objectivity and impartiality in deciiion making7. Equity, fairness and justice
8. Upholding human dignity
9. Transparency and accouatability, discipline, crearivity and excellence10. Being a living example of the .r.* .orrrtitutional dispensation

5
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Since cIC is mandated ro oversee the implementation of the constitution, it is imperattve

;;;;r;;y, ".oorai*ing 
role- and has.access to information on all initiatives' activities

and actors irrrolrr.dl' i-h.'i-pl.-entation of the Constitution. This is the information

cIC will use ro monitor the activities and initiatives related to implementation with a

"i.* ,. .".uring that they contribute to the effective implementation of the constitution'

including the requirl*.nt th"t these activities and initiaiives are consistent with the letter

and spirit of the Constitution. CIC appeals. toall persons and grouPs involved in any

activities relating ,o ,t. i*ptementati# of the Constitution to corPorate in this regard'

In sum, CIC views its mandate as facilitating, overseeing, monitoring and coordinating

actions and proces;;;;;ir.d,o ,r"rrrlrr. tli. pro't itions of the Constitution of Kenya'

2010 into realitY.

2.2 Process for Achieving the Mandate of CIC

To enable CIC to facilitate, monitor, coordinate and oversee the design' development and

applicarion of poti.i*, l"*, ,rrd administrative procedures for the implementation of the

constitution. cIC h", propor.d a process ,o 
"pply 

to all arms of government @xecutive'

Judiciary and Parliament)'

In this regard, cIC requires each arm of government and. government institutions to:

(") Understand the Constitution,Jhat implementing the constitution,demands of

the arm .i;;;;.nt ar,d inrtitution, and the minimum standards/benchmarks

developed to guide the process of implementing the Constitution consistently

and in a coordinated manner;

(b) Est"blirh Je srarus of, and then review existing and/or develop, wherenecessary'

policies, **i"".f papers, laws and adminislrative procedures relating to the

ministry o,. irrr,i,.riiorr's functions and to the sector in which they operate' The

aim is ro ensure that they are in line with the letter and spirit of the Constitution'

In the .*. of this, ,urry implementing arm of government and institution

should ensure the active partiiipation of the people of Kenya, transParency

of the .*.r.ir. and the application of the n"iional values and principles in

the constitution. In the case of policies and administrative procedures, each

instirution attends to them ", 
p.i their needs while forwarding the common

issues to the relevant arms of iorr.rrr*.rrt or institutions for attention' \trrith

respecr to laws that need "-..,i*.rrt 
or develoPment, including those listed in

the Fifth Schedule of the Constitutiorr, fo.*"rJ the same to the AG's office' In

each case, copies of the same should be submitted to CIC'

k)D..,,.lop",,d"pplyachangemanagementstrategy,andplan'C.l.ralpemanagement
i, , ,r*.,,r;.i;"a ,yrt.rirri. 

"pfrror.h 
,o ,r"irformlng individuals, groups of

people * i.,,.i.,,ions, .,s,,a11y,f,., 
".,it,,,tional 

analysis. In the Kenyan case the

change 
"rrti.ip"t.d 

*", trigg.red off by the coming inplace of the constitution

of f.r,yr, iOiO. Sr...rrf.rT"charrge management should therefore entrench the

culture of constitutionalism *itliin the institution and in its delivery of services

ro the ;.;p[ of Kenya. Specifically, each arm of government /institution

6
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needs to understand (i) where it is, (ii) where it wishes to be with respecr ro
the demands of the Constitution, (iii) when, why, and what needs to be doneto get there. To successfully manage the .hmge into the ".* Jirf..rsation,
each arm of government/institution will r..d tL integrate i*pl.-.'ntation of
the constitution into its performance conrra.ts. E.ci ,r- o? gorr;rrr-.rr, /
institution is also to share its srrategy and pran with cIC.(d) Apply the policies, laws and admiiiirtrrti',r. procedures in the course of their
daily activities. tVhile CIC recognises that the people of r.rry, *iil [.'r...irrirrg
services as the above reviews/developments'take place, ctc ,rrl.iprr.. ,t.
exclusive provision of services under the new dispenr.iior, once the development
of the policies, laws and administratir. pro..dures is completed. CIC will
continuously monitor their application in order ro ensure that the attitudes
and behaviours of the employees of the three arms of governm.rr, ,ra orher
government institutions, during the delivery of services tl th. people of Kenya,
are according to the requirements of the ionstitution. Any d.',ri.rio., by iny
arm of governm.ent will require CIC to draw the attention of the concerned arm
of government/institution io the anomaly and where the deviatior, f.r.lrrr, crcwill inform the public and if the implernenting arm of governm.rrili.rrrit.,rio'
does not rectify the situation, cIC may s.ek .Jr.r irrt.*ention.

In determining whethe r a\Y legislation, policy or procedure CIC reviews is consistentwith the letter and spirit of the bonstit,rtio.r, CIC will take the following irrio ,..o.rrr,,o The extent to which the public participared effectively i, g..r"ri,irg the policy
or legislation;

o The consistency of any sessional pape.rs;.laws, by-laws and regulations; policies
and administrative procedures *ith th. l.tt., ,rd spirit of thf constitution;

' Th.9 adequacyand.sufficiencyof the sessionrlpapers; laws, byJaws 
".rJr.g,rtrrio.rr,policies and administrative procedures i" .r,rblirrg the implem.ri*13r, of the

Constitution;

' Tlr. impact. of the sessional papers; laws, byJaws and regulations; policies and
administrative procedut.t o., other laws, instirutions and at the two levels of
government.

CIC, in Pursuance of its mandate will from time to time undertake an audit of the different
sectoral policies, laws, and administrative processes and strucures and their day rc day

:ff}.::::i: Il: ,i* will be to determin.ih.i, compliance with the lett.r and spirit oftne uonstltutlon.
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3. ACTIVITIES IMPLEMENTED DURING THIS QUARTER

As part of the srraregy ro accomPlish its mandate' cIC has, in consultation with

stakeholders, developJi an inrerim strategic plan and organisation structure, together

with job descriptionsf i..""Uf. it to.ff.ctii.ly deliv-er on iis mandate' CIC has elected to

,d;; a resuls t"r.J pt"rrnin_g approach and has defined key result areas at the outcome

level. These result areas will assist in guiding CIC's work and providing the basis for

accountability to the people of Kenya and government'

Box 2

Expected Results from CIC's \7ork

1. Laws that are compliant with the letter and the spirit of the Constitution'

2. policies that are compliant with the letter and spirit of the constitution'

3. Institutional frameworks and administrative procedures that are oPerating in

accordance with the values and principles of the constitutlon

4. observance of the requirements of the constitution by all Kenyans

The interim strategic obiectives of CIC are legislation,.p.olicy development' institutional

frameworks and "ar"iri*"rive 
procedr.rr.r. ih.r. oriil foim the core result areas and

they are closely ,i"a ,. it 
" fn*9r of the process.CIC applies to perform its functions of

facilitation, monitoring, oversight and coordination'

For each of the functions and phases of the Process, the new dispensation brought about

by the Constitution of Kenya iOtO 
^^y 

ottly-b. experienced by th9 people as they receive

services related to the first fifteen chapters of 't" 
6onstit"tion' These chapters. informed

cIC's development of eight thematic areas namely the Bill of Rights 6c- Citizenship;

Devolved Government; Eiecutive 6r Security; Judiciary & Constitutional Commissions;

Land & Err.,rironmerrt;'Public Finance; Public 3.*i.. & Leadership; and Representation

.iirr. p."ple and rhn;irl".rr.. Erc'h thematic area is headed by a commissioner and

serviced at rwo l.rrJ, t.."hrri.rl and support. Technical support is provided by the three

strategic ob,iectives srared above while t,rppo* assistance ii provided by the Finance and

Administrative units of cIC. The thematic teams rePort to the whole commission'

Commissiorr.r, "r.-ir.. 
to participate in the activities of any other thematic area' The

ai;6;n presides orrer aitirrities and issues that are undertaken by CIC'

The national values and principles, together with the rights enshrined in the Constitution

are crosscurtirrg 
"rrd 

r;.'".t rt .*., iri.l.rdi'g re.torr.(.1g.-health, education, housing and

,gri.Li "r.l *fri.h falls under the chapter J., th. Bill ;f Rights and the implementing

arms of Bovernment and other gor.rr*.rrt institutions shail mainstream these values'

principlei and rights into their activities'
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A brief summary of the objectives of each theme follows.

Bill of Rights and Citizenship

The Constitution of Kenya 201o is anchored on rhe fundamental human rights principles
which are reinforced innearly all the chapters. It is therefore imperative for all"impi.*.r,r..,
in all sectors to aPpreciate their role inlntegraring human ,ijht, i" rrr.i, i.fri'"rra po[.y
frameworks. It has a whole chapter dedicatJd ro ih. p.o,.oiln of ,p..ifi. i'irii politi..l,
economic and social rights.

To implement the provisions of the Bill of Rights will require all implementing armsof government to integrate the relevant consti"tutional principles into their activities.
Secondly, different sectoral implemenrers w,Jl.be obliged to implement specific rights.
Among these are the rights in chapter Four of the Consiiturion, .ight, .*p..rr.d in other
Articles of the constitution and iightr stipulated in ratified interiation"l h.r-"., rights
treaties and conventions.

To ensure effective implementation of human righrs, cIC will (i) appry a panicipatory
approach of undenaking a stakeholder, ,nalliris ro properly l*rr. ih. diff.r..r,
responsibilities relating to different rights; (ii) facilitat. r,.t .t otaers to identify anypriority legislation; (iii) monitor and oversee'sectorrl implementers as they implement
the Constitution in order to ensure that they integrate ,h.irrrr.., righrs .ppior.h'i1 rh.i,
policies and administrative/operational prriti...,-rnd, the Bill of ni[h* .rri international
human rights instruments into ,.l.rr"rrt sectoral laws and policies. Additionally, thethematic area will (iv) organise capacity building forums on hrr-.r, rights and the rights
approach for CIC commissioners and staff and Jiff.r.rm implementinfstakeholders.

Devolved Government

The devolution thematic area deals with all matrers relating to the operational izationof the constitutional provisions on devolved- gor.m*.rt as p.orided for in Chapter
Eleven of the Constitution. This includes the deielop-.rriof new policies legislation ,nd
administrative procedures and, in some cases, the rerie* of existing t ii.;;:;[gislation
and adminis.trative procedures required to implement the devolved ryt*- .f gorr.'rr-.rrr.
The thematic area monitors the status and progrers made in the d..rr.iop.rr.rr, o'f l.girlrriorr,
policies and administrative procedures rei.rirld to implement devolution.

A list of legislation required for implementing devolution and the timeframes within which
the legislation must. be.passed is given in tf,e Fifth Schedule ro the Constitution. CIC
has, however. identified additional legislation required ro. it. .ff..ti". ffit.,,,.rrr"rio.,t^f- lh: devolved system of governmJnt. These i.r. ,ro, listed in the Fifth Schedule.
CIC has also revised the timeframe for the enacrment of these pieces of legislation. Inthis regard the convener of the devolution thematic ,.., *ork, with the"Ministry ofLocal Government which is responsible for the initiation and a.r.lop-..t o1po[.i.r,
legislation and administrative procedures required to implement devoluiion incluiing the
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establishment of county governments. However because the country oPerates a devolved

system of governm."il.,ii""uy every function of government including those functions

that are assigned ro th; nation;l go*r.rrr*.rrt, all ltiinistries are required.to-address those

areas of their mand"t. th"t *i[ 6e affected by devolutign' 11 this regard Ministries have

to determine the nature of the relationship b.t*..r, national level functions and how the

il;;;;. oi r.r.h functions will affect and be affected by devolution'

Ministries also have to determine how the two levels of government will work together

for effectiv. impl.m.ttation of devolution' The devolution thematic team also works

with non- ,r"r. ".ro^ 
irri.rdirrg.iril society orgarizations to facilitate the implementation

of devolution. In "i.;;i ,h. i".t th"t devolut"ion is new, it is necessary to establish new

.r-.,rr., especially at the county Bovernment level. The convener of this thematic area

is responsibl. fo, d.*r.ioping *or[ il"rs fo, the themati c 
^reaand 

for advising CIC on all

marrers relating to rhe ri*.iy and effrcient implementation of devolution'

Executive and SecuritY

chapter Nine on the Executive provides for the functions and powers of the offices of

the Presidenr, rhe D;p*y President, the Cabinet and other offices such as the Attorney

General and Directo, of p.rbli. Prosecutions; and their removal. The Executive formulates

government poli.i., ""a 
pri"a,ies. The legislation that requires- enactment under this

thematic "r." 
irr.l,rJ..i po*., of mercy- Rii.l. 133; Elections of the President Articles

136-142;and Domestication of International law- Article 2(5)

under chapter Fourreen, provision is made for the development of instruments and the

establishment of institutions in th. ....rrity sector. The inititutions include the national

security organs ,r.rrl, it. Kenya Def.n.e Forces, the National Intelligence Service and

the National Police Service'

Issues relating to Presidential Elections shall be considered under the thematic area on

Representation of the People to e.nsure .orrri.tt"ty and uniformity in the development of

electoral la*s. Keyi"rk, ,rrrd.. this thematic areainclude; (i) Development of legislation

in the Fifth schedule and other relevant legislation including amendment of existing laws

where necessary; Ail ftf .,,,*ting administrii,r. p,ottdures giving effect to the Constitution

and other legislation; (iii) Reviewing existing aiministrative procedures and development

of new procedures where necessary ,o .rr.rf. that they .o*ply with the letter and spirit

of the constitution and reflect the principle that E*ecutire authority in Kenya derives

from the people 
"rrd 

In.rr, be exercised for'their benefit; (iv) Facilitating the development

of a change ,rr"r.gy f* the Executive.and Cabinet with regard to decision making and a

National Securiry'iolicy; and (v)Monitoring progre.ss of .implementation 
so as to ensure

that service d.li.,r..y i, Jo-pliani with the l.tie'and spirit of the Constitution'

10
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Judiciary & Constitutional Commissions

This thematic area is concerned with the constitutional establishme nt and/ orinstitutional
liorm of the judiciary and constitutional commissions as respectively provided inChapters Ten and Fifteen of the constitution of Kenya ioto. t, addresses such marrers
as the enactmenr and/or amendment of legislation, policy developm.rp o, review,and formulation of administrative pro..rr., required'to ensure effective and timelyimplemenration of the Constitution in that .egard.

Reforms of the legal and institutional frameworks of the Judiciary and Constitutional
commissions invariably involve the process of appoinrmenr ro various constiturional
and other public offices, which in t.r.n, require 

"dh....r.. to (a) the national values andprinciples set out in Article.lo; &) the principles of justice ser our in Article 159; and (c)in accordance with the guiding principles of l.rd.rrhip and integrity r., o.ril, Article
73Q) of the Constitution.

The thematic team works with sectoral stakeholders, including Srate and non-srare
organs, with the suPPort of the Secretariat and technic"l .drirorc to effecrively deliveron the commission's mandate. The team convenel il r.tpor,riti.j;;;;t'i.iir.ry oradvice and reports to CIC in respect of the responsibiliti.r'r.t out in periodic work plansprepared and approved by the Commission. Tle convener is also ,.rpo.rribt. fo, U.ritairrg
and sustaining conse.nsus among respective secroral stakeholderr. AU pr"p.*f. by thethematic ream are subject ,o .o.riid..rtion and adoption by the Commission.

Land and Environment

The Land and Environment thematic area is wide and covers the Ministry of Land,Ministry of Environment and Mineral Resources, Ministry of Foresrry ,rri ,urildlif.,
Ministry of vater and Irrigation, Ministry of Touiism, Ministry of Norrhern and Arid
?"d:,Ministry of Regional Developm.rri and the Ministry of iir.rto.k Developmenr.
The later Ministries a1e by and large focused on the ,rrrg.i"rd, of Kenya and therefore
have grear impact on the ,".rg. ..ology of the area. 

o

CIC has written to many of these Ministries to advice CIC on their plans and programmes
that respond to the Constitution. CIC has set in place rentative plrrm to .rrg"f. *irt, ,t.-
3d ye await a resPonse from them to date. CIb has also engaged with rf,."N.t*ork ofEnvironment CSos and some low level consultations done already. Following theseconsultations a traininq yorkshop for selected Environment CSos with support from\f'$fF is now scheduled for April.

Public Finance

The thematic area on Public Finance is about guiding and coordinating the constitutional
implementation activities relatinB ro matre.s of p-ublic Finance. The public Finance
Chapter deals with issues of public finance management both at the national and county
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level, making rhe process of public finance management more ParticiPatoY:."'d equitable

than under the previou, l.i"l framework. The-Constitution fundamentally transforms

the fiscal architecture under which Kenya will be governed in the current constitutional

order. In particular rhe public finance regime irovided under the Constitution (i)

Requires the setring oi rr.nd.rds to achiev. Ih. progr.ssive realization of economic and

,".i-"iiigt,s; (ii) Ei"tJlishes the principles that wifldetermine the sharing of resources

berween the two levels of go.r.rrr-.r,t namely (a) openness- and accountability' including

public participation in fiiancial matters; tUi .q"tf ."nd 
fairness; (c) the need to make

special arrangemenr. io.rrr"rginalized gro"ptl";did) prudent management of national

resources. Additionalty,rt. ,ri* "r.hitJ.ture 
(iii) frlat<es theprocess of borrowing bythe

national governments more transParent; (iv) Slparates the ofhces of Controller of Budget

from that of the Auditor General ,o ., io'irrrLue effectiveness and accountability; and

1.,,t 
p;;;iJ.; fo, ,h. -"r,ner in which the national government must suPPort the county

;;";;;;r,, *t nrt fro"iai'g ,rr..t anisms for efhcient utilization of resources at the

devolved level.

There is need to enact legislation that covers the above issues and to review current

policy, legislation;;p;.;rr.r.ro..h"t they respect and are consistent with the values

of the Constitutio; ;fJ ti. prirr.iples of public finance management outlined in the

Constitution. It is "1,|-il;.;ant 
that.ogrrirrrr.. is taken.of the need to progressively

attain socio econo*i. ,igh,, under ArticlJ 43 of the Constitution' This will include the

*rfpi"g of rhe ..rrr..,, ."rrrr. with respect to the distribution of development resources

and the setting 
"f """J"Js 

and guidelines to facilitate the state to demonstrate progression

and accoun,r6iliry in the delivery of these rights'

National and county governments must also establish compliant administrative systems

and processes that ,'.ri..a ,r,a enforce the new fiscal management environment' These

should be in place long before the general elections considering that they will apply to the

devolved gorr.rrr-.-r,rl fro..r ,h. d"ay they are ope.ratiot al' Vithout this, there could be

disruptions in the public fi,nance sector and possible losses or mismanagement of public

funds. Notwithstaiairrg that the Constitution in Schedule 5 requires legislation under

this Chapter to be .o.r.-lrrd.d within more than one year' it is nevertheless essential that

all legislatio' or, ,t i, ci"fr., and any.legislation dealing with flscal management in other

related chapters (.;.;;i;""1."io,f b."frrt tracked 
"ttd 

.o-pleted within the next six

months 
"rrd ", 

,rry i",. before the next General Elections'

The role of ClCinthisprocess istooverseethedevelopment of legislationandadministrative

procedures ,h", ,.fl.., the letter and spirit 9f the. bonstitution' It is also to ensure that

in the developmerri of ,".t legislation and administrative procedures, a ParticiPatory

;;p;;.i is .rndertaken. To thil end CIC will be liaising with the Ministry of Finance'

as the key driver in Public Finance Manage-ment Reforms to ensure broad stakeholder

involvement in th. d.rrelopment of the legislation and the required procedures'
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Public Service and Leadership

The thematic area cov-ef chapters Six and Thirteen of the constitution and marrers
related thereto. The public r.*i.. cuts across the entire go*r.rn-.rrt at both national andcounty levels. An efficient and effective public service is"vital to the J*;il;;."r of thecountry's economy. T:anspatent operations that are free of corruption ,U Jor,riU.rr. ,othe efficient and effective delivery o{ public services. r-ft.-.rr,ation of Chapters Six onLeadership and Thirteen on the Pubfic Service will ensure transparency, accountability,
effectiveness and efficiency in the delivery of quality p;aii. services.

CIC will be working with players in the public service ro ensure that the guiding principles
of leadership and integritlas i.t o.rt in ihapter six of the ionstitution and the values andprinciples of public service are guiding the conduct of business in the public sector. CICnotes that success in the implementation of the Constirution will be demonstrated by thecommitment of the public service to the adoption of the culture of constitutionalism.
Laws outlined in the Fifth Schedule of the Constitution will be developed ol ,.rri.*.dwhere they already exist.

Representation of the people and the Legislature

The objective of the theme is to ensure that the policies, laws, systems, srructures andadministrative procedures. developed/reviewed and 
"ppti.a 

at all'levels of .i..tiorrr, i,every Political partf , and in parliamentary and ,rr.-Liy affairs, are consisterri *ith ,ndaccording to the letter and spirit of the Constitution. T[r. .rr.rrtral aim is to have all thepeople of Kenya, including leaders, respect the rule of law, uphold national values and liveby the Constitution; with the ultimate aim of all Kenyansii.rlrrg in rhe ,r.* Jirf.rsationin a united, peaceful and prosperous Nation.

In order for this theme to contribute to CIC's role of monitoring, facilitating and oversight,
{:"g with working with constitutional commissions, the Represenration and Legislature'sflorking Team will ensure that the electoral system 

"rrd fro..rs and rhe Independent
Electoral and Boundaries Commission are pur in plr.. ani applied. r, *ifi ri* ensurethat guidelines. for political parties, parliament ,rrd'.o.rrr.f-rrr.-bli., are developed andapplied according to the lettir and siirit of the constit,rtioo so that th. ,.pr.r.rrirtio., ofthe people is improved

The team responsible for this theme is working rowards achieving the above goal throughconsultations and discussions with key ,t"k".hold.rr, ,,r.h as IIEC, political parties,parliament, responsible governm.rrt miri.tries and insiitutions, counry assemblies, civilsociety organisations.and the people of Kenya. The discussions have led to the d.,,r.lop-.rrtof an IEBC Bill' other discussions are planned ,,- c9";t levels so as to develope theElections Bill and the Political Parties gill and to facilitate the development of sysrems,
process and adminisrrative procedures for the elecroral system ,rrd pro..r,
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CIC plans to simultaneously facilitate, monitor, oversee and coordinate all the activities by

implementing arms of government so that all together work towards the imPlementation

of the Constitution . However, because of time constrarnts , lack of a fully functioning

secretariat and the forthcoming general elections, CIC is concen trating on facilitation,

monltormg, coordination and overseeing of the development/review of policies, laws

and administrative P rocedures related to laws in the Fifth Schedule whose deadline is in

August 2OL1' andto the General Elections of August 2012'

3.2 Details of the Activities Implemented

The details of the activities related to the themes and CIC's core business' carried out

;;;d the January-March 2011 quarter are given below'

3.2.1 Public Participation and Stakeholder Engagement

A key part of the role of cIC is to ensure public participation in the constitutional

implementation process. The initial discussions at CIC clarified the constitutional

standard regarding P"bi; participation in public Proces.ses' In this regard' CIC recognises

that public p"ni.ipriion i, " 
,r"tiorrrt prit'.ipt. ,rrd., Article 10 of the Constitution and

is stated in several .ii., pf"..s in the iorr.tit^.rtion. There is also a duty, direct or implied'

rhat public participation b. irr.orporated in the public Processes' The implementation

process is such , pjii;;ro...rr.rd CIC therefor. -rd. ihe decision from the beginning

that it would rr".*r. io p.rt in place mechanisms for giving effect to this principle in its

Processes.

cIC has therefore elaborated a policy on public participation' It has therefore become

standard practice to invite submission, bi the p"Uti. i,' *"t"" to do with policies'

legislation and dminirrr.ii". procedures, ir, ,t y language using postal and electronic

means. The public can also participate by.*pr..ritg.ih.ii views through the electronic

and print media, ,,r.rrairrg 
".,d 

prrri.ip",ir,g ir, *orklhopt organized by government and

other relevanr institution-s inrrolrred i' ir,iirtirrg ,rrl ie'veloping the relevant policies'

legislation "rra "a-irririrr,i.,r. 
pro..drr., ,.qiir.d for the implementation of the

Constitution.

In order to ensure such public participation, CIC has advised the 
pub.!ic.9n how they may

;;;i;ipr;;.n .,i.,r.ty. ir |rLi *.-b.r, of the public, in theirindividual or collective

capacities, should fiamiliarize themselves *ith ihe entire Constitution; and identify

aspects ol any.*irri"g ffies, legislation and administrative procedures which are not

in line with the kr;;?;;J;firir'"r the constitution and submit their views to cIC'

Everymember .f rh;-p;bli.iio.rld be.vigilant and ensure that the government and its

institutions "o-ply 
*irh the Constitutiori and with the new/revised policies' laws and

administrative piocedures (see details in Annex I)'
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3.2.2 consultations with stakeholders and Development partners

The Commission for the Implementation of the Constitution will schedule consultativemeetings and forums with each institution and.secror ro .gr.. on secroral implementationroadmaps for ensu.ring full compliance with the Con"stitution. The insriturions areencouraged to develop. reporting mechanism to ensure they also provide i.rior,,,rrio., ,oclC-and the public at large on the progress and impedi-.rr* in t'heir irrrpl.-.rrtation ofthe Constitution.

In preparation for successful engagements with various stakeholders, cIC held meetingsand consultations with differeni siakeholders. The f;.p*. of rhese conrrltrriorr, *.r.;first to enable cIC share its mandate with stakeh.l;.;iJ;dly to enable the stakeholdersand cIC to agree on the modalities of working ,%.il;i; rhe process of implementingthe constitution; thirdly intended 
J? 

g., th. ,tlkeh'old.r, to o*n the process; and finallyto build trust between the stakeholdeis and cIC. The meetings with civil society aimedat urging civil society to serve as one avenue of reaching o,r, Io the larger p"iii. and toincorporate the expectations of this sector of ,o.i.tf i' i?, pr.li-irrrt;1,,,',,;;
CIC also held a three day retreat at Naivasha at which the commissioners were inducredon the operational relationship between the commi*i.", irr. Ministry ofJustice, Nationalcohesion and ConstitutionafAffairs and other stakehold.rr.

There have also been a.series of meetings wirh developmenr parrners. The purpose of theconsultarion wirh developmen, prrtrr.ri was mainly ,f bri.f rhe panners on rhi approachthat cIC intended to follow in the discharge of its mandrt. 
"rd 

to explore ways rhroughwhich rhe two would collaborate in rhe im"plement"rio, oi the constitution.

A second tier of meetings that deserve specific menrion is those that CIC has held withthe top political leadership of the counrry. CIC met with His Excellency rhe president,
Mwai Kibaki and the Right Honourable the Prime rrai"irt.r, naila odinga, on zthJanuary2011' This meeting was also attended by the vice Presid.rr.'n, on. l.r.i, th. -..rirrg *r,a courtesy call' However, CIC also used the meeting to ...k th. suppon oi ri. pr.ria.rr,
and the Prime Minister for the work of the commisriorr. goth in private and through astatement that they allowed to be released to the p..r, I"t.r, the president and rhe prime
Minister expressed 

.supporr for the work of cli l"a ,!.ig.a rhar resour.., n...rr"ryfor the discharge of iti-mandate would be providedr;;h;b.-mission. Subsequenr tothis meeting the two principals have availei clc.fp"""riries to consult with them onvarious issues relating to rhe implementation of th. to.rrtit.rtiorr.

CIC also held consultations with the media, through their representarive organizations,such as the Kenya Edirors' Guild, the Media o*rr.is Ar.o.i.tio, and the p"iri"rrr.rrtrry
Reporters Association. The objectives of rhe consultrriorrr-*.r. ro establish a positiverelationship with the. media, in the hope thar rhis would enable CIC to disch'arge itsfunctions more effectively- to provide ,.r.di, pra.titionerr *irr, opportunity to state theexpectations that they had towards CIC; ani to provide 

" 
Cri.n.ri to the *.ai" on rhework of CIC rhus far.
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The futl lisr of the various consultations and meetings that cIC has held with different

stakeholders can be found in Annex II to this tJpo*. CIC will continue to hold

consultations with stakeholders as the need arises'

3.2.3Facilitation,Co'ordinationandMonitoringActivities

Though cIC wished and still wishes that implementing arms of government first review/

;;;;f; p.li.i., ,r,ar.rrior,.t papers. througir .ompr.h-.nsive discourses where the public

actively participates, before d.',r.iopit g Bill-s, the nled for making trP for lost time meant

that the January-March quarter had-clC concentrate on the reviewing of the urgent Bills

in order ro ensure ,h;;;ft were in line with the letter and spirit of the Constitution' The

urgency still exists *a rfr. April to June, 2011 quarter-will,1o a large extent, work under

the same pressures. It is therefore-import"rr, ,h", all arms of government invest their

energies and resourc., ir, .rrr.rring thatihe urgent laws and systems are Put in place'

During the January-March 2011 quarter, cIC carried out the activities of its core business

as summarised in table 1 below'

Tablc 1: Summary of Activitics Implcmcnted during the January'March Quartcr

Activity

Details are in Annex tr
consultetionsMeetingsPolicy

circular to guide the

of government and other tovernment

arms

lnstllutlons ls rn

out

oncereviewedbewillCICThe workplan
carriedlsexercrsethc planningstrlteglc

Developed workPlans at both CIC and thematic

areThe
levels

Most of thesc mcetings

the information shering retreat with all

Permanent Secrctaries schedulcd for the

efterwill be

20tl4'h of

Thematic based meetings -
written to thcir respective arms of government

rcqucsting for mectings

all themes have

To ensure the constitutional requiremcnt

of participation bY

To have a trail for
thc peoplc is held

ease of communication

a) CIC had stakeholders Prescnt thcir views

b) T.".kt CIC's comments in the body of thc

Bill and dso consolidatcs the comments in a

Procedure' for each

document

Lcgislation

CIC, in consultation wrth AG and KLRC

discussed and concluded the suggestions

made by CIC
CIC rcviewed three versions of the IEBC

Bill
CIC ewaits a meeting with thc AG and

I(LRC to discuss CIC's suggestions

a) Vetting of Judges end megistrates Bill

b) Judicid Service Bill
c) independent Electoral & Boundaries

Commission (IEBC) Bill
d) Independent Offices Bill

"i 
S.l"ri.t & Rcmuneration Commission Bill

*..e .erie*ed and finalised and handed over to

the AG

over to AG:and

CIC had to inform Parliament of some

amendments which werc made to the bill

Publishcd Bills
e) Vetting of Judges and magistrates Bill, and

udicial Service Bill
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with the letter and spirit the
constltutlon

d
b)

Vetting of Judges and magistrates Bill, and
Judicial Service Bill

assented to the

The bills are now law
O"ce the Act is published, CIC will again
review it ro ersure it is still compliant
with the latter aad spirit of rhe
constltutron

Institutional
Frameworks
Ed

Administrati
ve Procedures

1. Procedures for Police Service recruitment

Application
of Policies,
Laws &
Administrati
ve Procedures
by
Government
Arms

CIC Monitoring Overseeing:and
t) Recruitment and Appointments

_- Nomination of Chief Jusrice, Attorney
General, Controller of Budger and Direcior of
Public Prosecutions

- Recruitment to the police Service
- CIC helping the Service review irs

recruitment procedures
2) Ministry of Public Vorks and County
jurisdictions
3) CIC ;s following up on orher issues e.g. the
nature of promotions taking place in
government departments, that have come to
CIC's attention

CIC objected ro the way rhe exercise was
being implemented
The exercise is being repeated

CIC wrote to the Service informing them
that they have to recruit accordingio the
letter and spirit of rhe constitutio;
CIC has brought the issue ro the artenrion
of the Ministry of Public rVorks

Court Intervcntions:
l) CIC has sought advisory opinion from the
Coun of Appeal, sitting as the Supreme Coun,
on various issues, in pursuance of Anicle 163 of
the Constitution

Informed by the need ro resolve issues,
especially ro do with the application of
the national values and principles of the
Constitution

3.3 CIC's Institutional Set-up

The efficient and orderly functioning of CIC is key ro ensuring the effective implemenrationof rhe consritution. consequenrlt, it is imponanr ro ffifigh, ,h. p;;;;r;-rhat has
been made in setting up administrative sysrems, policies and reiulatio.,, ,r?.il as other
matters such as sraffing to facilitate the work of CIC.

cIC commissioners, as already nored, were sworn in on 4th January 2orr. They
occuPied their offices at Delta Frouse in '$Testlands 

and began wor[ immediately. Initial
discussions by the Commissioners identified a number of ilsues relaring ro the setting up
and functioning of CIC that need to be addressed on a p.iorl,y baris. imorfrl.r. *...
staffing needs, financial arrangements, procurement procedures, communication strategy
and ourreach activities.

The second category of the initial internal discussions relating ro rhe establishmenr of CIC
addressed technical or Programmatic issues. The discussiorrr"fo..rrred on the mandate ofthe Commission. The commissioners interpreted their mandate with a view ro cominB
up with a correct and shared understanding of this mandate. This *., ,r...r."ry since theCommissioners have to work together toirards its discharge. As part of this discussion,

T7



Commission for thc ttnplcmcntatton of thc ConstiNtion

cIC assembled relevant literature and background documents that will be used in the

;r; of what will be a conrinuous interp..Irtion of the mandate of the Commission'

CIC also spent a considerable amount of time identifying relevant stakeholders whose

conrribution to th. work of CIC would be invaluable' Consultative meetings were

held including the induction workshop organised by the Ministry of Justice' National

Cohesion 
"rrd 

Corrstit.rtional Affairt gtiOlriCCA) where different stakeholder discussed

the role of CIC.( see Annex II) The ,p..ifi. activlties relating lt *': establishment of a

funcrioning secrerariat outlinei above are described in greater detail below'

3.2.1 Ofi.ce SPace

cIC was lucky because ir did not have to struggle. for office sPace' This is because it was

able to work with some of the infrastru.,.rr. LT. behind by the former CoE which was

;;t;,;J;nder the Constitution of Kenya.Review Act 2009, and whose work led to

the enactment of tie New Constitution. The Committee left behind a furnished and

reasonably operational office, which CIC inherited' CIC was therefore saved the trouble'

which can be considerabl., oi fi"di"g and equipping an office from scratch'

CIC is grateful to the Ministry of Justice, National cohesion and constitutional Affairs

for facilitating a relatively smooth start, allowing it to concentrate on its core mandate

earlier than it may have been able to'

3. 2. 2 Financial Arrangements

CIC is also grateful to MOJNCCA for preparing for.the setting uP "f 9I9 by ensuring

that the Treasury and Parliament allocaied ,o-.-frt d towards the activities of CIC' As

part of th. i'trod.r.io;ili;i"; by the Ministry, commissioners were briefed that the

Ministry h"d pr.p"..Ji r.rrr*i',rZ brrdg.t and negotiated the allocation to CIC of Ksh'292

Million for rhe n""n.irf y.ar ending iune 2011. The Ministry informed Commissioners

that it was aware that CIC was an irri.p.ttd.tt entity that was supposed.to have a seParate

vote but MOJNCCA would administer the funds for cIC until cIC had recruited its own

CEO and ,h. ,r...r-o.y r,"r to administer these {und; 
in accordance with the relevant

laws and regulatioJ b.rrirrg a subsequent meeting_t ^*". 
confirmed that the money

allocated to CIC was Ksh.26) Uittiorr. In practice,-Clc *o.rld like to rePort that the

MOJNCCA has .o f", discharged its task tf 
"drrrit 

ittering CIC funds in a reasonable

manner. Flowever, there can bI no substitute for complete financial autonomy' which

CIC expects to have by June{uly 20LL'
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3.2.3 Staffing

CIC also devoted time, from the start, on its staffing needs and ways in which these might
be addresse.d In- panicular, lIC youglt to put in p"lace a basic staff comple-.rr, ,o for.r,part of its initial team..The Ministry hrs ,lso deployed staff to ,rrirt iIC ,r,d ,rrppo*
the process of its establishment incfuding ,n ,.ring'Chief Executir. offi..r, d.ploy.d
from the Public Service 

_Commission 
psd), a Finan"ce offr..r, an Accounrant, a Human

Resource Management officer and other administrative support staff. The Ministry alsohired some casual staff and authorised the Commissiorr'a hir. ,.-por.ry staff thatwould supply the immediate needs of the Commission. CIC with the assisrance of some
development Partners also hired consuhanrs ro assist with the discharge oirf..ii.a r"rt r.For example, a media consultant and a Personal Assistant to the Chrlp.rri., *.r. hi..d
i1{e1$il arrangement.-CIC is grateful for assistance rhar it has received from DFID andSUNY KENYA which has enabled it to hire the two consultanrs. Ti. Mi;i;i[ lr, .tro
:IlX".d the.hiring of Research Assistanrs, on remporary basis, ro supporr thJ *ork oftne Lommtssloners.

In the meanrime cIC, with the suppon of MoJNCCA and uNDp has been workingon an organisational structure and a human ,.ro.rr.. policy to determine its interim
staffing needs and guide operations relating to the hiring and working.ar;;ii r, ctc. e'in-terim policy and organisational ,t-.tr.i have been dlscussed, in consultation with theMinistry of state for Public Service and MoJNCCA, and adopted by 6i6. 6;16 is in the
Process of seeking the approval of Treasury o] the remunerarion srnrcture after which thepositions will be advertised.

3.2.4 Procurement Plan

Aft.er the preparation of a. workplan, clC-p_regled a procurement plan for the period
endingJune 2oll which it has submitted to rrrroicn to facilitate the rimely p-.,r..-.rr*
fo.r cIC' The plan encomPasses both the administrative *J progrrmmatic procuremenr.
The available funding will cover most of the activiti., b.ri CIC is in discussion wirh
developmenr parrners ro support those that may not b. .o.,r.r.d by the Gorr.r.rrrr.rrt
funds.

3. 2. 5 Communications Strategy

Analyses of what it would take to give effect to- the principle of public panicipation
indicated that the pu.blic can only larticipate if it is provided wirh information rounderstand.what is going on. vith , ,oi.* ,o doirrg ro, cl'c made a decision at the ourserthat it would create a capacity to generate ,.1.',rrrl iniormation concerning its work andthat it would have to disseminate ihi, infor-ation to ,n. f"iu. i., ,r, o.griir.d -r.rr.r.cIC would also need to place itself in a position *h.r. it would ,...ir., ,rrrtyr. ,.ra
flry"*:,-information 

coming from the iublic and which was deemed ,o t. i.ripo.r.,,
IOr lts work.
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The upshot of this is that CIC decided to establish a communications function within its
set up as one of the core capacities without which its work would be ineffective. \tr7ith

help from DfID, CIC hired, on an interim basis, a media relations consultant to oversee

the development of communication strategy and to manage the communication function
on its behalf in the interim.

To manage the public comrnunication function CIC discussed and agreed on a protocol as

to how this function would be managed. In terms of the Constitution the Chairperson of
CIC is the spokesperson for CIC. Other members of CIC may, on the delegation of the
Chairperson, also exercise this function on behalf of the Commission.

During the period covered by this report, CIC has from time to time communicated with
rhe public. This has been done through media briefings, press conferences and statements,

stakeholder forums and the participation by the Chairman in talk shows on television
and radio.
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4. PROGRESS IN THE IMPLEMENTATION OF THE CONSTITUTION

CIC should have been established 90 days after the promulgation of the Constitution,
meaning by 27th November 2010. However, as already noted the Commissioners were
only sworn in on 4th January 2011. Despite the delay, CIC is making good progress in
delivering on its mandate. This section reports on the progress made on implementation
during the quarter of January to March, 2011.lr also highlights the key activities CIC
has planned to work on and achieve during the April - June 2011 quarter. In assessing

progress, the following should be borne in mind:
i. Full implementation of the Constitution goes beyond the enactment of

legislation and involves the effective development and application of policies
and administrative procedures which ensure that the people of Kenya Bet the
services they are entitled to and in a manner provided for under the Constitution.
This means that even after a Bill is enacted, implementation would not have

been achieved fully. CIC shall continue to monitor, facilitate and oversee

implementation thereafter, in compliance with article 249.

ii. The progress and effectiveness of the work of CIC is inevitably impacted on by
the capacity, progress and effectiveness of its constitutional partners, the office
of the Attorney General and the KLRC as well as that of implementing agencies

such as line ministries and commissions and other arms of government.

4.1 Progress During the Quarter

In the January - March 2011 quarter, a number of achievements were recorded in relation
to legislation, review of administrative procedures, creation of some of the Chapter
Fifteen Commissions, staffing at CIC, among others. The legislations enacted during
the period included the Judicial Service Act and the Vetting of Judges and Magistrates
Act. \flith respect to reviews, the procedures for the recruitment of people into the
Police Service were finalised. The CIC also developed a staff recruitment policy for the
recruitment of personnel to CIC through a competitive process. The full details of the
specific achievements are summarised in table 2 below.

Table 2: Summary of Progress in the Development and Application of Legislation
and Administrative Procedures

Outcomc Status Start Datc Planncd Datc of
Complction

Actual Datc of
Complction

Status or Commcnts

I*gislation
Judicial Service Act

Vetting ofJudges and

Magistrates Act

Judiciary Fund

January 2011

January 2011

January 2011

August 2011

August 2011

August 2011

March22,20tl

March22,20ll

M*ch22,2011

Shall oversee the
application of the law
and compliance of
administrative
procedures with the
Constitution
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Review of
Administrative
Procedures
Police Recruitment
Guidelines

CIC Process Circular
for Implementing
Agencies
Draft Circular on Process

Notice to the public on
how they can participate
is rcady awaiting the
conclusion of the circular
Recruitment of CIC
Staff
Development of staff
recruitment policy,
including a CIC
ortanogram and job
descriptions

Competitive recruitment
of key personnel

Deployed Staff

Budget f.or 20ll-2012

Preparation of Budget
and r0flork Plans
(Ihemadc areas and CIC)

Chapter 15

Commissions
Engagement with
Commissions

March 2011

February 201 I
March

20tt

January 2011

March 201I
March 2011

January 201 I

January 2011

January 2011

March 2011

February 2011

April2011

March 2011

March 2011

June 2011

February 2011

March 2011

March 2011

March 2011

March 2011

N/A

March 2011

April2011

N/A

February 2011

March 2011

April20ll

Awaiting final draft
of guidelines from the
Police

Approval from AG,
KLRC received.

Awaiting sharing and

discussing with
Permanent Secretaries
of Ministries

Awaitiog funher
actio[ from
MOJNCCA
Awaiting
procurement of the
advertisements

Awaiting for
advertisements to be

circulated in the press

by MoJNCCA
Staff have been

deployed pending
comPetirive
recruitment

Submitted on March
23,20t1

Awaiting
establish-ent of
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Rapid Action Plan

Jenuary-June, 2011

Rrpid action work plan
developed

Anicle 249
Functions(protect the
sovercignty of the people,

secure observance by
state orgeos of dcmocratic
values and principles rnd

Promote
constitutiondism

CIC's position on
Nominetions to
Coostitutiooel Offices

Crse filed in court
seeking advisory opinion
from the Court on
iaterpretation of some
provisions in the
cotrstitutioo

Police recruitment - CIC
urged the police scrvicc to
review their recruitment
procedures so that they
rre in lioe with the letter
end spirit of the
constitution, before
rccruitment

Ministry of Public works
- Proposed County
Assemblies, offices aod
governors' residences
Standard March 23,
20tt

February 2011

Jaouary 2011

Febnrary 2011

Februery 2011

Februery 2011

March 2011

Februery 2011

February 2011

June 2011

lmplementation of
the plan is ongoing

Nominetions were
withdrawn end post
of Chief Justice and
DPP has been
edvenised.
Proceedings are

ongoing

As already noted, the progress of implementation may be impacted by the activities
implementing agencies/institutions. To the extent that other actors are involved in the
implementation process, it is difficult to be specific and certain of actual time bound
deliverables. Through the use of a case study on one of the Bills with which CIC
has been involved in (the Vetting of Judges and Magistrates Bill) the dynamics of the
relationship between CIC and other actors and how this impacts on implementation can

be demonstrated @ox 3).
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Box 3
Case Study of CIC's Engagement on Legislation

Vetting of Judges and Magistrates Bill

The Vetting of Judges and Magistrates Bill was initially published on 14th September
2010 and v/as then tabled before the National Assembly on 30th November 2010.

CIC did not have opportunity to review the Bill before it was published because CIC
had not been established. At the request of CIC the Minister for Justice withdrew
the Bill to allow CIC to review it. Thereafter the Commission discussed the Bill
internally and with the Attorney General, the Minister for Justice National Cohesion
and Constitutional Affairs and the KLRC. CIC also undenook a series of stakeholder
consultations on the content of the Bill. CIC had formed the impression that the
views held by stakeholders regarding this particular bill were very strong and that
in particular there was concern in the judiciary that the vetting process should be

managed in a manner that did not lead to witch-hunting members of the judiciary.
Following these consultations, a number of amendments were agreed on. CIC agreed

with the Attorney General and the KLRC that these would be incorporated in a new
Bill to be prepared by his office.

However, when the Bill was re-published CIC observed that not all the amendments
agreed to during the stakeholders' forums had been incorporated in the re-published
version of the Bill. First, a clause whose exclusion had been requested by CIC as it was

not in line with the letter and spirit of the constitution, was retained. The clause reads

as follows:
"Notbing in tbis section shall be construed as preomting tbe President, in
consultation aitb tbe Prime Minister, from nominating and foranrding names,

otber tban tbose submitted by the Public Seraice Commission to tbe National
Assembly for consideration and approval."

CIC wrote to the Committee on the Administration ofJustice and Legal Affairs, through
which it took up this matter and reiterating its recognition of the need to involve
the Executive in the process of nominating and appointing members to institutions,
including under the Vetting Board. CIC noted that the Selection Committee, also

provided for under the Bill, was largely comprised of representatives of the Executive
to allow the Executive to play its role in recommending persons to serye in the Board,
whilst at the same time facilitating a process that respects the national values and
principles in Articles 10,73 and 232 and the principles of leadership and of public
service of the constitution including participation of the people, selection on the basis

of competence and suitability and, fair competition and merit.
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CIC has recognised the need to prioritize the activities for the implementation of the
Constitution to meet various national needs. This need was reflected by the drafters of the
Constitution who provided a time bound guide on the urgently required implementation
laws in the Fifth Schedule to the Constitution. The timelines in the Fifth Schedule have

not been strictly adhered to for various reasons and as a result there has been a delay in
moving on some of the activities including: the establishment of CIC itself, the formation
of the Commission on Revenue allocation (CRA) the appointment of the Chief Justice
and the finalisation of the constituencies boundaries report.

The delays can be mitigated if all stakeholders prioritize the identified urgent tasks and
work in a collaborative manner to ensure that further delays are not occasioned. It is also

imponant that all the arms of government invest in ensuring that the urgent laws and
sysrems are Put in place.

Though the delays have occasioned the adjustment of timelines, it has, however, not
resulted in the extension of time beyond that which has been provided in the schedule. If
anphing, the review has only resulted in the re-organisation of time, most of which has

been shortened. Further, in the view of CIC, whereas the Fifth Schedule contains a good

list of legislation that need to be enacted to give effect to the new Constitution, this list
is not complete.
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4.2 Key Activities Planned for the April-June 2011 Quarter

CIC has planned to implement the following activities between April andJune 2011:

1. A retreat with all Permanent Secretaries on the 4th of April 2011 for CIC. The
retreat will provide an opportunity for CIC to share the process to be followed
by government ministries in implementing the constitution;

2. Retreats will also be held with theJudiciary and Parliament between the months
of April and June;

3. Review and finalisation of the Bills listed in Table 3 below
4. Monitor, facilitate and oversee the review of Laws, policies, institutional systems

and operational regulations and procedures required for conducting the next
general elections.

5. Monitor, facilitate and oversee the review of Laws and regulations that are

supportive of the electoral process such as those relating to the security sector,
registration of persons and citizenship;

6. Monitor, facilitate and oversee the review of Laws and policies that relate to the
organisation of governance structures and systems at the county levels;

7. Monitor, facilitate and oversee the review of Laws relating to the management

of Public Finance;
8. Monitor, facilitate and oversee the review of Laws , regulations and systems

relating to the establishment of a fully functional Judiciary;
9. Constitutional Implementation Conference to be held byJune 201;

10. County Implementation Forums to be held byJune 2011;

11. Meetings with county stakeholders to seek their views and input on electoral
processes and the police reform Bills.

12. Competitive recruitment of key staff by June 2011;

13. Establishment of financial systems necessary to support good management of
Commission funds;

74. Engagement with Parliamentary Committees on published Bills.
The successful implementarion of the Constitution may be impacted by the activities of
other implementing institutions.
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The list of the laws that in the view of CIC should be in place by the end of August 2011

is in table 3 below.

Table 3: Lesislative Priorities for upto 27th Aueust 2011

Articlc kcislation CIC Schcdu Stetus To &tc Rcmerls
Proposcd
Dcedlinc

le5
End
Datc

- i.,.; -, .

1.,-. ,,: ., rir{19;;*'r,lii,, :'
Rcprcscntation &
Lcsisleturc:

Art 88 IEBC Mid-
Merch
201 1

26/8/tl Draft obteincd from KLRC.
Iatemal discussions aad
stakcholdcr cooplctcd. Fioal
&rft prcscoted to AG oo
thc 21" Mrch 2011

Bill should bc publishcd esd
passed by April l5'h to allow
IEBC to bc sct up

AnsE2-
90, 93-

105,13

Gt42,
148

Elcctioos rclatcd lcgisletion
is6lurling quotas for
womco ead marBinalizcd
groups in elcctivc offices

End of
July 2011

26/8/tl Awaitiog dnft bill froo
KLRC. Erpcctcd by 8'h

April

Bill urgcnt rod should bc
concludcd by early May to
cnrble IEBC commcncc
elcction plr""i"g

An.
127

Parliamcotary Servicc
f,emmi<sl6s

End of
Iulv 20 I I

26/8/n Awdting draft bill froo
Prrlieoent aad KLRC

Ans
9t-92

Political penics End of
Juoc 2011

26/8/tr Draft bill rcccivcd from
KLRC. Uodcrgoiag intcrnal
and sta.L.choldcr rcvicw

Bill urgcot eod should bc
concludcd by early May to
enrblc IEBC co--cncc
election olrn"i.s

Iudiciery:
fur
t63

Supreme Court Eod of
Mrrch
20tL

Draft bill receivcd from
KLRC. Un&rgoiag iotcmrl
revicw ead stahcholdcr
consultrtion

This bill is urgent so as to
concludc thc judicial rcforms in
timc for thc gcncral clcctioos

fur
162

Systcm ofCouns End of
Imc 2011

Aweiting Bill from KLRC
end imolcmcntine miristrv

Public Finencc:
An
201-

214

Public Fioracc
Mraagcoeot lcgislation
includiag thc budgct
proccss, thc rolc of
Treesury rod mattcrs of
fiscal deccotnlizrtion

End of
June 2011

26/8/tL Policy on proposcd public
finucc maaagcmcnt hw
reccived from Trcesury.
Dnft Bill uadcr prcprrarioo
by Treesury. Consultations
ongoiog rod staleholder
fonrm plaooed for 8'h April
20n

Thcrc is urgent necd to

ryochronisc thc Trcasury team
end devolution teshforcc on
fiscal dcccntralizatioa isucs
end havc PFM end related

fioaociog bills rcady by end of
Juac 2011

Art
215

Commision for Rcvcsuc
Allocrtion

Eod of
March
20r 1

1t/3/tl Draft undcr discussion by
CRA.

Bill should bc cnactcd urgcotly
siocc CRA is oow in opcration

An
230

Srlrrics rnd Rcmuncration
Q6mmis5iss

End of
Merch
20tt

3t/3/tr Dnft bill obteiocd from
KLRC. lnternal discussions

and staheholdcr coopletcd.
Firal &1ft prcseutcd to AG
on thc 2l" Mtch 2011

Art
228
eod
229

Auditor Geocml &
Controllcr of Budgct

Eod of
Mrrch
20n

3r/3/tL Draft bill on rppoiatocots
to the two offices obtaincd
from KLRC. lateroal
discussions end stakcholdcr
comolctcd. Fi.oal &.ft

Bill on the appointmcnts of
indepcodcnt offices should be

published by cod of April to
allow appointmcnt of of6ccrs.

Substentive law os fuactioos
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presented to AG on the 21o

March 2011. Bill on

substantive functions and

operationalisarion of two
offices to h prepued after

PFM law.

and operational issues should

b€ fhdized by August when

the current Auditor General

shall lerve office.

Public Service &
kadership:

Art.
79

Ethia and anti-corruptiotr

comllusstotr

End of
April
20,L

26/8/rr Awaiting bill from KLRC
and KACC

Art.
74-80

Legblation on leadership,

foreign bank accounts for
state officers, and

disciplinrry procedures in
the public service

End of
April
20tl

26/8/rr Awaiting bill from KLRC
and KACC

Legislation urgetrt to facilitate

process of vetting state officers

Priorit
v Two

Public Scrvice &
Leadership:

An
23J

Public Service Commission End of

July 2011

26/8/Lt Draft Bill received from
PSC. Undergoing internal

review and discussions with
KLRC and AG

Bill urgent in view of the

critical role of PSC in ongoing

public service reform.

Bill of Rights &
Citizenship:

An.
ll,l2,l
4,15 &
18

Citizenship End of

July 20ll
26/8/fl Awaiting task force report

and draft bill
Bill urgent in view of
citizenship implicatioos on

clecrions

Art22
0)

Rules to enforce human

rishts

End of
Iulv 2011

26/8/Lt Rules awaitiog appointment

of Chief lustice
An24

6)

Limitation of rights to
disciplined forces

End of

July 2011

26/8/n Draft bill on police

including proposals on

limitation received. Lnternal

review completed.

Uodergoing stakeholder

consultations

Art 59

(a) and

(5)

Kenya National Humao
Rights and Equaliry

Commission

End of
july 2011

26/8/rr Undergoing discussions with
both commissions to build

consetrsus on number and

narure of ultimate

commtsion (s).

Security Sector: 26/8/tl

An.
238

Principles of national

security:

Amendment of existing

nrles and regulations to
integrate the principles into

the operations of the

national security organs.

End of

June 201 I
26/8/Ll Draft Bills on security sector

received. lnternal review

completed. Undergoing

stakeholder consultations
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An.
240,
2+l

Nationd Security Council Ead of
June 201 I

26/8/ rl Awaitiog BiII from KLRC
and implementing ministry

An.
242

National Intelligence
Seroice

Eod of
July 201 1

26/8/tt Awaiting Bill from KLRC
and implementing ministry

An
243

National Police Service
and related Bills

End of
July 201 1

26/8/ tt Draft Bills on Nationd
Police Service, lndependent
Police Oversight Authority
Bill and Private Security
providersBill received
from KLRC. lnternal review
completed. Undergoing
stakeholder consultations

CIC fast tracking the Laws on
security sector reforms in view
of their critical impact on
elections

Dcvolution:
An
99,
t77
196

County Assembly
legislation including
qualificetions for election,
gender balaoce and
diversity and suppon for
county governmenB

End of
August
20tt

26/ 8/ tt Aweiting task force report
and &aft bill from KLRC
and implementing ministry

Laws of devolution urgent itr
view of need to prepare
structures and systems for
electioas in good time.

An
18e(4)

Settlement of
intergovernmental
disputes

Eod of
August
201 1

26/8/ tr Awaiting task force report
md dreft bill from KIRC
aod implementing ministry

Gcncral
An.
2(6)

Incorporation of
international Law
obligations - Ratilication
throush parliament

End of
August
20Ll

Awaiting draft bill from
KLRC ud implementiog
ministry

Ln 67 National Land
Commission

End of
August
201 1

Awaiting draft bill from
KLRC and implementing
ministry

In view of the sensitive nature
o[ land it's imponant that this
Commission be set up as early
as possible so that it can
oversee much needed land
re{orms.

Commission for the hnplernentation of the Constitulion

5. KEY CHALLENGES AND POTENTIAL IMPEDIMENTS TO THE
IMPLEMENTATION OF THE CONSTITUTION

A number of challenges, which are not necessarily impediments, have been encountered
by CIC in the course of undertaking its work. The challenges can broadly be classified
into the following categories.

o Institutionalandorganizationalchallenges.
. Politicalchallenges.
o Core Business challenges.

5.1 Institutional and Organizational Challenges

The urgency with which the Constitutional timelines relating to implementation have

to be met, combined with the high expectations of the public on implementation of
the Constitution, has meant that the Commission has to commence substantive v/ork
before determining and hiring the necessary staff to support its work. The absence

of the Salaries and Remuneration Commission (SRC) is an additional challenBe since

any determination of remuneration scales for staff without the SRC is interim. At the
moment the Commissioners have to multitask and work very long hours to ensure that
they efficiently play their pan with respect to the carrying out of its mandate.
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5. 2 Politicd Challenges

The political situation in the country has not been ideal for the implementation of the
new Constitution. The existence of the Grand Coalition Government requires high
levels of consensus on decisions by the Executive. During moments when the coalition
parrners have political differences, the differences manifest themselves in the making of
-key 

decisions of national importance. Such differences inevitably delay the progress of
implementing the Constitution.

The national anxiety that was caused by the impasse on the nomination of the Chief

Justice, Attorney General, Director of Public Prosecutions and the Controller of Budget
caused delays in the settinB up of these offices. It also resulted in a suit that is still before
the court. For ensuring clarity in similar interpretations in future, CIC found it necessary
to seek an advisory opinion from the Court of Appeal, sitting as the Supreme Court on
the interpretation of the provisions relating to processes of appointing office holders to
state offices and other Constitutional offices and the principles applicable in that regard.

The disharmony within the government has had an effect on perceptions towards the
CIC by different political players. At different times, the actions of the Commission,
however well meaning, are regarded as aimed at, or having the effect of, supporting or not
supporring a given political preference. In these circumstances, CIC has had to emphasize
its independence and non-partisan role in ways that it would not have had to do if the
political situation was a little more trusting.

The independence of the CIC is not readily acknowledged by some institutions. This
means that its authority to undertake its functions with such institutions may take a little
longer to be accepted. The CIC nevertheless notes that it has a duty to work with all public
agencies, and cannot discharge its mandate without functional and cordial partnerships
with the different players on the implementation of the Constitution. This is a minor
challenge that the CIC believes will not last long given the collaborative manner in which
discussions on implementation with the executive authorities is taking shape.

5.3 Core Business Challenges

CIC feels that there is an erroneous perception that the implementation of the Constitution
is only about drafting of certain new laws or only the ones in the Fifth Schedule. It will
be important to ensure that implementers in all arms of government appreciate the need
for a change in laws and also policies and operational regulations and guidelines f.or day
to day use.

The promotion of constitutionalism as expected from Article zal $)(c) of the Constitution
requires rhe assumption on the part of public officials and the Kenyan public, of new
attitudes that will liad to a national culture that is supportive of the values and principles
in the Constitution. These are matters about which there can be no legislation and the
Commission has to mobilize all Kenyans to collectively address this challenge. The fear of
and or resistance to change is likely to be the greatest challenge to the implementation.
The need to urBently plan for and coordinate the implementation of some aspects of
the Constitution such as devolution and the Bill of Rights is not well appreciated by
some implementers. The consequence of this is likely to be confusion and unnecessary
conflict.
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6.0 RECOMMENDATIONS

For the process of implementation of the Constitution to move smoothly, CIC is making
the following recommendations:
Both the President and the Prime Minister should remain steadfast in providing leadership

that builds public respect and confidence in the implementation of the Constitution.
Vhereas political differences are normal and not an impediment by themselves, CIC would
like to encourage the top leadership to champion the protection of the implementation
process from any delays or other adverse consequences arising from such differences.

The process of implementation of the Constitution will be greatly facilitated in a

context where all implementation partners share CIC's understanding of its nature as

an independent Constitutional Commission, and of its mandate, the discharge of which
requires an environment of mutual respect and trust, and a shared fidelity to the letter
and spirit of the Constitution.

The CIC would also like to appeal to the political leadership to adopt a bipartisan
approach on matters relating to the implementation of the Constitution. In this regard,
Parliament is requested to facilitate faster processing of the priority laws during this session

to ensure the setting up of the institutions and systems required for implementation of
the Constitution.

CIC recommends that all the three arms of Bovernment prepare their Constitutional
implementation plans and units and consult with relevant institutions and agencies to
fast track the full implementation of the Constitution. Additionally, CIC has requested
all government arms implementing the Constitution to audit all their policies, laws
and administrative procedures against the Constitution to ensure compliance with the
Constitution.

There is an urgent need for the different state organs working towards the preparation of
operations at the county level to work together to determine and legislate mechanisms to
assist the county governments become operational after the next Beneral elections. These

include the office of the President, the Office of the Prime Minister , the Ministry of Local
Government, the Ministry of. Finance and Ministry of Planning , National Development
and vision 2030.

The implementation of the Bill of Rights, especially to ensure access to socio-economrc
rights, will require deliberate planning if the government is to demonstrate progression
in the provision of the envisaged services. It is therefore imperative for the government
to establish a mechanism to determine the current status of the available socio-economic
services including health, water, education, housing etc and determine a road map for
ensuring the progressive and equitable delivery of these services to all Kenyans.

The processes for establishing a Supreme Court and the vetting of Judges and Magistrates
is important and needs to commence to ensure public confidence in the Judiciary's ability
to professionally discharge its mandate to resolve any disputes in the country.
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CIC recommends the urgent setting up of the Salaries and Remuneration Commtsston ,

to facilitate the determination of staff remunerations for the various institutions in order
to increase the capacity of these institutions to deliver on their respective mandates in a

timely manner.

CIC, in the discharge of its mandate will facilitate continued civic education on various

aspects of the Constitution, including what implementation is all about. The education
should target all implementinB agencies and the general public. CIC will additionally
require to audit the content of the materials for the civic education carried out by other
implementing partners, including the Executive.

7.0 Conclusion

The first quarter of CIC's work has been a learning and challenging experience for all those

involved. As indicated in this report, CIC obtained take off support from MOJNCCA in
serring up office which enabled CIC start work on the same day the Commissioners were

sworn in. Vork started with two Bills which were awaiting CIC's input. Since then, CIC
has been on rhe run. During this quarter, CIC has also shared its mandate with various

key players with the objective of having a common understanding of what is expected of
each player in implementing the Constitution.

In the process of carrying out its work in this initial period, , CIC has learnt a lot; key
being that the mandate of CIC is a mammoth task that calls for unity and positive focus

by all players and therein are to be found the challenges. Different players have varying
understanding and differing interests which keep on changing. Secondly, CIC learnt
that implementation of the Constitution has no hard and fast rules, though it has basic

guidelines. For CIC, the main guideline has been and continues to be, the Constitution of
Kenya, 20L0 and the best interest of the people of Kenya.

Adherence ro the requirements of the Constitution is what has enabled CIC to stay

focused and to genuinely serve the people of Kenya, amidst all the shifting interests by
some of the key players. CIC recognizes that it is called upon to discharge a historic
task in the process of giving Kenya a rebirth, as promised by the Constitution of Kenya
2010. Members of the Commission feel privileged to have been given this important
responsibility to serve the people of Kenya in this capacity. CIC is devoted to remaining
faithful ro the demands of the Constitution of Kenya, 2010. This is the only way CIC
will ensure that Kenya is on the right track to living the new dispensation brought by the
Constitution..
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Annex I

The Commission for the lmplementation of
the Constitution

The Process of lnvolving the Public in the lmplementation of the Constitution

The Commission for the Implementation of the Constitution (CIC) wishes to inform the
general public on how the public can participate in the process relating to the review of
existing and, in sorne cases, the development of new policies, administrative procedures
and legislation required for the effective implementation of the constitution, as provided
for in the constitution.

Mandate of CIC

The Commission for the Implementation of the Constitution (CIC) is established
under Section 5 (5) of the Sixth schedule of the Constitution. The mandate of CIC is

stipulated in Section 5 (5) of the same schedule and Section 4 of The Commission for the
Implementation of the Constitution Act, 2010.

The functions of CIC are to:-
a. monitor, facilitate and oversee the development of legislation and administrative

procedures required to implement this Constitution;
b. co-ordinate with the Attorney-General and the Kenya Law Reform Commission

in preparing for tabling in Parliament, the legislation required to implement this
Constitution;

c. report every three(3) months to the Constitutional Implementation Oversight
Committee on:-
i. progress in the implementation of this Constitution; and
ii. any impediments to its implementation; and

d. Work with each Constitutional Commission to ensure that the letter and spirit
of this Constitution is respected and;

e. Exercise such other functions as are provided for by the constitution or any
other written law.

CIC is obliged to carry out the above functions with the ultimate aim of achieving the
objects of the constitutional commissions and the independent offices stated in Article
249 (l) namely to:-

a. protecting the sovereignty of the people;
b. securing the observance by all State orBans of democratic values and principles;

and
c. Promotingconstitutionalism.
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and 15 (2) d which requires Parliament to provide mechanisms that ensure that CIC can

perform its role in monitoring the implementation of the system of devolved government
effectively.

The Process for the Participation of the Public

Any person making submissions on matters to do with policies, legislation and

administrative procedures can submit his/her views, in any language, directly to the CEO
at the CIC offices in Delta House, Vestlands, Nairobi, or through CIC postal address

@O Box 48041-00100, Nairobi) or email address (info@ClcKenya.org or manager@

ClCKenya.org) or through CBOs, NGOs, Churches/Mosques, etc., and/or directly to
the relevant arm of government or government institution.

The public can also pafticipate by expressing their views through the electronic and

print media, attending and participating in workshops organized by the relevant arms

of government and other relevant institutions involved in initiating and developing the
relevant policies, legislation and administrative procedures required for the implementation
of the Constitution.

CIC advises the public that for the implementation of the Constitution to be successful,

the steps listed below would be helpful:
1. Members of the public, in their individual or collective capacities, should

famlliarize themselves with the entire Constitution.
2. Members of the public, in their individual or collective capacities, are encouraged

to
e. Identify aspects of any existing policies, legislation and administrative

procedures which are not in line with the letter and spirit of the
Constitution

b. Submit the aspects to the relevant arm of government e.g.line ministry
or institution to facilitate the necessary reviews and development by the
implementing arm of government or institution.

The recommendations may be copied to CIC for information purposes.
3. Every member of the public should be vigilant and ensure that the implementing

arm of government e.g. ministries and institutions comply with the Constitution
and; with the new/revised policies, laws and administrative procedures as they
(government) serve the public

4. Note that:
a. In making any recommendations for the review/development of policy,

administrative procedures and legislation, the public should take into
account the fact that the implementinB arm of government and institutions
are expected to involve all relevant actors.

b. To facilitate the process of public participation, the public should
proactively identify areas in which they can engage in during the process

of implementing the Constitution, as set out in the work plans of
various implementing agencies and institutions.
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c. In reviewing existing sectoral /issue policies, administrative procedures

and legislation, and in determining the necessity of new laws, institutional
policies and structures, and, administrative procedures, the public should
take into account, amonB others:
i. The provisions relating to human rights in the Constitution and in

particular the need to incorporate the requirement for progressive

implementation of the socio-economic rights under Article 43 of the
Constitution in appropriate legislation;

ii. The values and principles aniculated in Articles 10 and 232 and;

Chapter 6 (Leadership and integrity) of the Constitution;
iii. The principles of fairness, prudence, clarity, and the need for fiscal

responsibility in the manaBement of public resources articulated in
Chapter 12 of the Constitution

d. Ensure their consistency with the letter and spirit of the Constitution

Below is a summary of the process CIC will follow in engaging the different arms of

Bovernment and government institutions.

CIC's Process
Constitution

of Engaging Government on the Implementation of the

CIC encourages:
1. Consensus building and common understanding with government and within

Bovernment;
2. The relevanr arm of government or Bovernment institution reviews its policies

and sessional papers to be in line with the constitution;
3. The relevant arm of government/institution identifies new laws that may be

required and the existing ones that call for review;
4. The relevant arm of government/institution develops and applies a change

management strategy;
5. The relevant arm of government/institution reviews existing and where necessary,

develops new structures, systems and administrative procedures;

6. The relevant arm of government/institution applies the new policies, laws

and administrative procedures so that the public is served in the spirit of good

BOvernance.

Members of thepublicshoulddemandto be servedbythe implementingarmof government
or Bovernment institution according to the provisions of the Constitution, new policies,
laws and administrative procedures. If services are NOT provided accordingly, every
member of the public has a right to question, complain to the implementing arm of
government or institution and to CIC and/ or to seek legal redress.

At every stage, CIC will discuss, facilitate and examine the policies, laws and administrative
procedures of each Arm of Government or institution, together with the process applied
to develop/review them. The aim is to ensure that they are consistent with the letter and

spirit of the Constitution and that the public participated in each of the staBes.
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Annex II

Consultations with Stakeholders and Development Partners

18'hJanuary,2011 - 10.00 pmParliamentary Oversiqht Committee on the

Implementation of the Constitution
3'dFebruary 2011- 8.00 amParliamentary Committee on Justice and Legal

Affairs
3'd February 2011- 8.00 amParliamentary Committee on Finance

15'h March 2011 - 3 pmSecretary to the Cabinet
24'h February 2011- 11.00 amPS in the Office of the Prime Minister
l7'h !an,2011 8.00 amThe Minister for Justice Nationd Cohesion and

Constitutional Affairs and the AG
28'h Feb. 20ll - 2.oo pmAG and Chairman Kenya Law Reform

Commission
21" March,2011- 8.30 amMinistry of Justice National Cohesion and

Constitutional Affairs and UNDP on constitution
conference

21" March, 20ll - 2.30 pmAG, Minister and the PS for Justice National

Cohesion and Constitutional Affairs

iiilldE[. :' -:''';,t='" ""' :IliliT.",lfl ;i, i lffi ffitrEtfiinffiffidf, ffii
12'hTen,2Ol1- 8.00 amCommission on Revenue Allocation (C.R.A)
31"Jan,2011- 11:00 am

ih,,_-::,$..:"",, 1 .,^, 
-'r..:,l;:::i.I,i1ft.1

Iudicial Service Commissron

-

14'h lan 2Ol1 -7.30 zmIMF/Treasury
15'h Feb, 2011 - 8.00 amEuropean Union to Kenya - Heads of Mission

l7b Jantary,2Ol1 - 8.00 amDepanment for International Development
(DFID)

21" February, 201 1-8.00 amUnited States Agency for International
Development (USAID)

lh February,2011- 8.00 amThe Danish Ambassador

14'h February,2Oll- 2.30 pmUNPD Consultative meetint

15th March, 2011- 2.00 pmEmbassy of Sweden and SIDA

25'h lanuary.2011- 8.00 am.t$florld Bank
1" Feb, 2011 - 3.00 pmDevelopment and Governance Donor Group

(DGDG)
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Stakeholders 14d January, 2011- 11.30 am

Law Society of Kenya l8dJanuary, 2011 - 2.00 pm

Kenya Parliamentary Network 18dfanuary, 2011 - 03.00 pm

Various stakeholders Retreat - Induction for CIC
Commissioners

24-26'h lanrnry,2Oll

Kenya Editors Guild 8/02/2011 - 7:30 am

International Development and Law Organisation
fiDLO).

8/02/2011- 2.30 pm

\trflorkshop to validate the Association Professional
Societies of East Africa (APSEA)

10'h Feb, 20ll-9 am

National Council for Churches of Kenya (NCCK)
Courtesy call

15'h Feb, 2011 - 3.00pm

Institute of Certified Public Secretaries (Kenya)

TICPSK)I
21" March, 2011 -7.00 am
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THE COMMISSION FOR THE IMPLEMENTATION OF THE
CONSTITUTION

CHAIRPERSON: CHARLES NYACHAE

Charles Nyachae is an experienced lawyer who has practiced
Commercial and Prope ny Law for over 26 years. A graduate
of the London School of Economics Er Political Science, and
a former Council Member of the Law Society of Kenya, Mr.
Nyachae has chaired the Kenya Chapter of the International
Commission for Jurists and has also been the Chairperson
of the Institute for Education in Democracy, IED. Mr.
Nyachae formerly served as a Commissioner with the Kenya
Law Reform Commission and sits on the board of the Centre

for Governance & Democracy. He has vast experience in human rights, democracy &
electoral laws.

VICE.CHAIRPERSON: DR. ELIZABETH MULI

Dr. Elizabeth Muli is an Advocate of the High Court of Kenya, of
15 years standing. She is a Fulbright Fellow and holds a Doctoral
degree from Stanford Law School. Prior to joining the CIC, she

taught law at the University Of Nairobi School Of Law and was

Chair, Department of Commercial Law. Her fields of expertise
are Human Rights, International Law and Conflict Resolution.
Dr. Muli has been a consultant to international organizations

and civil society organizations on human rights issues and been a member of boards of
Human Rights Organizations and the National Committee on the Implementation of
International Humanitarian Law. Before joining academia, she was a State Counsel in the
Treaties & Agreements Department of the State Law Office.
Dr. Muli is the Convener of the Public Service and Leadership Thematic Team at the
CIC.

COMMISSIONERS

IMAANA KIBAAYA LAIBUTA

Kibaya Laibuta holds a Bachelor of Laws degree from the
University of Nairobi and Master of Laws from the London
School of Economics and Political Science. Mr. Laibuta has been

an Advocate of the High Court of Kenya for 23 years. He is a

Chartered Arbitrator and Fellow of the Chartered Institute of
Arbitrators. He has been a tutor and trainer, examiner, moderator
and assessor for the Chartered Institute of Arbitrators. Mr Laibuta

has also been a senior Law Lecturer for 22 years. He chairs the National Council for
Persons with Disabilities.
Mr Laibuta is the Convener of the Judiciary and Constitutional Commissions Thematic
Team in CIC
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PROF. PETER \TANYANDE

KAMOTHO \TAIGANJO

rangmg
numerous bodies

in Constitutional Law and was advisor to

interest work and sits
Vaiganjo is extensively
in the boards of several

Mr. \flaiganjo is the Convener of the Public F

Ms.CATHERINE MUYEKA MUMMA
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DR. IBRAHIM M. ALI

Dr. Ibrahim M Ali obtained his Bachelor of Education degree from
the Universitv of Exeter and an MSc and PhD from the Llniversity
of East Anelia both in the UK. He was Director of the Africah
ConservatiSn Centre and the \Tildlife Clubs of Kenya. He also
founded and set uD the Svracuse \Tildlife House aird Research
Centre behind Nairobi Nlational Park. This is the first local

Dr. Ali is the Convener of the Land and Environment Thematic Team.

MT. PHILEMON MVAISAKA

Philemon Mwaisaka is a career Permanent Secretary, having
served in the Ministries of Transport Ec Communications, Supplies
6c Marketing, Tourism Er \Tildlife, Co-operative development,
Agriculture and Health. He holds a Bachelor of Arts ftIons)
degree from University of Nairobi in Government and Sociology.
He studied administration at the University of Birmingham He has

served severally as a District Commissioner and was formerly the

Principal of Kenya Utalii College. He was also a Director of Industrial and Commercial
Development Corporation . He is a Trustee of \Tildlife Clubs and New Life Homes.
Mr. Mwaisaka is the Convener of the Executive and Security Thematic Team.

DR. FLORENCE OMOSA

Dr.Florence Omosa is a Decision Scientist and Institutton
Strengthening Expert. She has worked as a Lecturer at the

University of Nairobi, a Deputy Director of the ISGM program;
as a senior regional organization development and systems analyst
expert of USAID/East Africa and; as a consultant with various
regional and international organizations on decision making and

institutional development. Dr. Florence holds a PhD and MSc in
Decision Sciences both from the London School of Economics and Political Science and

an MBA (Finance) and BCom (Accounting) both from the University of Nairobi.
Dr. Florence Omosa is the Convener of the Representation of the People & the Legislature
Team.
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