
KENYA AIRPORTS AUTHORITY
Telegrams "AIRMAN", Nairobi
Telephone: Nairobi 825400
Telex: 25552
Fax:822078
When replying please quote ref. No. below

AII correspondence should be

Addressed to: "THE MANAGING DIRECTOR'

OFFICE OFTHE MANAGING
P.O. BOX r900r,

EMBAKASI,
NAIROBI,

KENYA

KAAl8l2003-04

November 18, 2004

The Clerk of the National AssemblY,
Clerks Chambers
National Assembly, Parliament Buildings
P.O.BOX 41842
NAI

Dear Sir,

RE: SUPPLY, DELIVERY AND INSTALLATION OF PASSENGER
TERMINAL LOUNGE SEATS AT JKIA

TENDER NO. KAA I 08 I2OO3.O4

Reference is made to your letter NA / PIC / CORR/ 2004 (36) dated

Novembet g,2OO4 on the above matter. Please find herewith my

submission on the same.

Scope of Works

Supply seven hundred (700) three seater units with armrest and fixed

tables at one end of each unit. Thirty units were to be fitted with

adjustable footrests to be deployed in the transit lounge.

Biddinq Process

The tender was advertised in three local dailies starting on March 30,

2004. Bids were opened on April 30,2004 at 10.00am. Twenty (20)

1



firms had bought the bid documents but only twelve (12) returned

their bids.

Preliminarv Eval ion

This was carried out by an evaluation team to determine compliance

with the qualification requirements as per instructions to tenderers. As

a result of this process, the following seven (7) firms were disqualified

on the basis of non-responsiveness to the set requirements in the

tender document.

1) Pisu & CompanY
2) Office Mart
3) Design Wear
4) Multi-Options
5) Furniture Land
6) G/Arreda
7) Zadok Furniture's

Res sive Firms

The following five (5) firms were found to be technically responsive
and were therefore requested to provide samples of the seats.

1) OMK Design
2) Adra (K) Ltd
3) Wapa Woodcraft
4) Victoria Furniture's
5) Space & Style

Samole Evaluation

The evaluation committee analyzed the samples on technical
compliance particularly on the following three aspects: -

. Passenger comfort (Ascertain padding and
Ergonomics)

. Structural Strength (To confirm durability)

. Resistance to Vandalism (Low Maintenance)
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Only two firms futfilled all the three critical requirements and were

further considered for financial evaluation. These were: -

. Space & Style Ksh 193,408,332.00
o Victoria Furniture's Ksh 125,274,466.80

(Euro 1,351,980.00 @ 92.66)

Award

The tender committee which comprises of three board members and

senior management staff, met on September 3, 2004 to adjudjudicate

on the tendei among others. The tender committee awarded this

tender to the lowest evaluated firm M/S Victoria Furniture Systems at

their quoted sum of Ksh 1 25,274,466.80 (Euro 1,351,980.00) at the

exchange rate of 92.66 prevailing on the tender opening day.

Award Notification

As provided in the Exchequer and Audit (Public Procurement)

Regulations 2001, the successful tenderer was notified as well as the

unJr"c""sful bidders awaiting the 21 days period provided for

appeats before signing the contract. At the last day of the lapse of 21

days, M/S Zadok Furniture systems filed an appeal Public

Complaints, Review and Appeals Board.

Newsllaper Article

On Friday October 22,2004 an article appeared in the Standard

accusing the Authority of having corruptly awarded the contract. This

was falsl information as the facts of the case in our reply appeared in

the Daily Nation of Sunday, Octobe r 24th 2OO4 and the Standard on

Monday, October 25th, 2004. (Copies attached).

Hearinq of ApPeal

The matter was scheduled for hearing by the Appeals Board on

Monday October 25th,2OO4 at the Treasury at 2pm. The Authority
gave the facts of the matter and all the documents pertaining to the

[rnot" process had been fonrrarded immediately the appeal was filed.
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Appeals Board Ruling

The ruling was delivered on Monday, November 1,2004 at 4 pm

The overall ruling was that the Authority re-tenders the process

afresh. (A copy of the ruling is attached).

Yours faithfully,

GE GE K. MUHOHO
MANAG ING DIRECTOR

C.C The Permanent Secretary
Ministry of Transport and Gommunications
P.O.BOX 52692 00100
NAIROBI
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TENDER TO ST]PPLY PASSENGER TERMINAL LOTINGE

SEATS AT JOMO KEhTYATTA INTERNATIONAL

AIRPORT

My attention has been drawn to the lead article appearing in the

Standard Newspaper Edition of October 22, 2004 titled Tender

Setback War on Graft The article suggests that I unprocedurally,

comrptly and irregularly awarded a Contract. As required by the

Public Procurement Regulations, the Tender was evaluated by an

Evaluation Committee, which I am not a member of and duly

adjudicated and awarded by the Tender Committee of the Board of

Directors of Kenya Airports Authority. As Chief Executive

Officer I notified the successful bidder of the award and informed

all the other bidders.

From the onset, I wish to state that the matter regarding the tender

for the Supply of Passenger Terminal Lounge Seats at Jomo

Kenyatta lnternational Airport is currently before the Public



Procurement Complaints, Review and Appeals Board, and in that

respect I do not wish to rehearse its deliberations.

The matter is due for hearing before the Appeals Board on

Monday, the 25th of October 2004. I can only speculate that the

Newspaper article was intended to prejudice the Boards findings.

However certain allegations carried in the article are factually

inaccurate, patently outrageous and outrightly malicious. For

instance the article indicated that samples of seats submitted by

bidders were not scrutinized. This is manifestly false. All samples

presented by bidders were duly scrutinized by the Evaluation

Committee and indeed was the basis for the adjudication of the

Tender.

Secondly the article stated that the successful bidder did not

furnish the Authority with a Tender Surety - this flies on the face

of facts. Had the successful bidder not submitted a Tender Surety,

its bid would not have been evaluated in the first place.

Further, the article stated that I had awarded the contract' No

contract has been executed with any supplier as yet. In accordance

with the Public Procurement Regulations, a contract cannot be



executed before the lapse of a 2l day notification period of the

award to allow for appeals by dissatisfied bidders, which right was

exercised by Zaddock Furniture System.

MANAGING DIRECTOR
KEI\'YA AIRPORTS AUTHORITY

22"d October 2004
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SCHEDULE 1

FO 4

REPUBLIC OF KENYA

PUBLI o APP

BOARD

A PPLICATION NO. 40/2004 oF 2004

BETWEEN

ZADOK FURNITURE SYSTEMS LTD (APPLICANT)

AND

KENYA AIRPORTS AUTHORITY (PROCURING ENTITY)

A;l;leal agailst the Arvard Decision of the Tender Committee'of the Kenya

Ai,iports ,Lr-rthority (l,rocuring Entity) dated 10'l' september 2004. in the matter

ol'Tender No. KAAi[J/2003-04 o1'March 2004'

BOARD MEMBERS PRESENT

Mr. Richard Mr,r'ongo
Mr. Adarl S. Marian
Prof'. N. D. Nzorno
Errg. D. W. N.iora
Mr..lohn Wanraguru
Ms. Phyllis Nganga
Kenneth N. Mr,r'angi

(Chairrlan)

(Secretary)

BOARD'S ECISION

lJporr Iiearing the subnrissions of tlre parties and the Interested Candidates. aud

,,1.,,,,.,r,rri.icrirr,r ths- itri't'rlntetiol't cr'rntained irr all 111g ic'crttrts'trts lrefore it. tlre

lJolrcl hcrcbl' trtukes rts tlecision as Ibllotvs:
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Evidently the lowest priced tender was Office Mart at Shs 11,741,2801: and

,t,r t,igti.rt priced tlnder was Space and Style at Shs'193,108.3i21:, a

ditl'erence of over Shs. 178 million.

The Tender, as designed, provided tbr fw'o stages of evaluation, namel-v:

1. Responsiveness evaluation under Sec 3. Instructions to Tenderers

GTi Conclition 21, for conformation to the terms, conditions and

Currency Exchange
Rate

Read out
Price/Options

Bidder's Name

Kshs
Kshs

I . OMK Design 1

2 5

5

1

Iopt
I ) 148 5,10

892,820

Kshsr02 718 0002. Pisu & Co
(e2.66)
(e2.66)

Euros
Euroso 2-l 07 702.80

Opt 1 - 1,259,725.203. Adra (K) Ltd

Kshs14,741,2804. Otfice Mart
Kshs
Kshs

Opt 1 - 40,716,000
OptZ - 52,896,000
Opt 3 - 37,062.000_

5. Designer Wear Ltd

Kshs60,854.760ions Ltd6. Multi
Kshs
Kshs

Opt 1 -39,927,18?
Opt2 - 34.381,998 

-
7

S rns

Zadok Furniture

Kshs110,553 3828 Wa a Woodcraft
Kshs

29,835.199.20
9. Furniture Land Ltd

USD
Euros

Opt 1 -733,352
Opt2- 1,351,98O

10. Victoria Furnitures
Ltd

Kshs

162,480,492.40
1 1. G/Arreda Ltd

Kshs193,408,332Ier2. S ace and S



speciilcatiops of the tender documents, leading to re.iection of tenders

trot so colrtilrming.

2. price evaluation under iTT Conditions 22 and 23 at which prices

rvould be evaluated, and arithmetic errors comected.

Tlrereafter. the arvarcl u,ould be made to the tenderer u'hose tender rvas

cleternriped to be sulrstantially responsive to the terrder documents and lvho had

off'ered the lowest evaluated tender price.

Rcsponsiveness. or preliminary, evaluation rvas carried out as shor'vn in the

prqcuring Errtity"s livaluation Re1rotl, and the tbllowing tlve (5) flrms \ryel:e

f'ouncl to be responsive:

ONIK Design Ltd
Adra (K) Ltd
Wapa Wooclcraft
Victoria Furnitures
Space ancl Style

Tlre seven t'lolt-responsive t-rrms ri,ere re.iected fbr variotts tailures to comply

ri,ith the responsiveness requirements. In particular, the Applicant's tender u'as

r-c.lecred fbr failure to provide a valid tender security, in that its tender security

hircl a slrofter validit.v lteriod than the duration of the tender validity.

There ftlllorvecl rvhiit.the Evaluatitrn Corrmittee in its report called a Technical

Responsiveness erraluation. The flve flrrls that qualit-red under the preliminary

erraluation rvere sulr.lected to the technical evaluation. This evaluatiou rvas

sinrply carriecl out by tlie evaluation corumittee awarding orre (l ) point fbr each

itcnr of the teclinical speciticatioris indicated in ITT Section l0 Bl-86 arrd

A(d)(ii). (pg 25), arrcl ITT Section l4 (Malufacturer's Authorisation)'

Durripg this tecftnical evaluation, the Procuring Entity wrote on 6'l' .lrrly 2004 to

the flve resporrsive ftrnrs undergoing evaluation. and requested thetu to provide

salrples of the seats they \vele of-f'erirrg to supply. All firnrs resportded. arld

rlrc Applicant. uporr cliscovering tlrat seat sanrples had been called tbr. also

irrsisted o6 subnrittirrg its own samples, rvhich it did. All sanrples were

cvaluatecl incluclirr_q the Applicant's. The outcorrre of the teclrnical evaluatiotr

u,us the clisqualificatiot'l of three oLrt ol'llve of the responsive bidders. Tliose

ri lro satisflecl the tcchnical requiremenLs aud proceeded to price evaluatiou

\\;cl'e:

I

2
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4

5

I

)
Vi ctoria F r-rrn i tr-tles

Space & Sti,le

Slrs.125.271.466.80
Shs.193,408.322.00
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victoria Furnitures, having the lowest evaluated tender price, were
recommended for award of the tender by the evaluation committee. The
Procuring Entity, through its Tender Committee meeting held on 3'd Septernber
2001, at Paper No. 7, awarded the tenderer to Victoria Furnitures at the quoted
price of Euro 1,351,980.00, equivalent to Kshs. 125,274,466.80 at a1 exctapge
ratte of Kshs.92.66 per Euro. Lefters of notification to all tenderers ,ffere
written on 1Otl' September 2004.

THE APPEAL

The Applicant has appealed against the said. decision of the Tender Comrnittee
tlirough its Application filed on 30'r' September 2004. It has raised four (4)
grounds of appeal which we deal with as hereunder:

GRO NO. 1

Tlris was a complaint that the technical specifications given for the seats under
Sec. 10 of the tender, were not clear, contrary to Reg. 14 of the public
Procurement Regulati ons.

The Applicant argued that Sec. 10 rnerely provided for the basic requirements
fbr goods, and the tenderers were required to subrnit with their offers the
detailed specit-rcations fbr the products they intended to supply as indicated i1
Sec' lOA(a), This amounted to sliifting the onus of providing specificarions
fiorl the Procuring Entity, to the tenderers. Further, the Applicani complained
tliat the evaluation method or criteria was not contained in the tender
doc[ments. Finally, the Applicant pointed out thai, had the bidders been
bidding on an equal basis using similar technical specifications. the price
difl'erentjal betrveen the lowest and highest bidder would not have been so
large.

In response, the Procuring Entity pointed out that Sec.10 part B contained the
detailed tecllrical specifications for the seats. These include specifications as
to qualiry, dimensions, design, fabrication e.t.c. The Procuring Entity further
argued that if the Applicant had any difficulty in following the technical
specifications provided, it should have sought for clarification as provided for
in the instructions to Tenderers Condition 6.1 or during a Site Visii as provided
lor in Tender Condition 4.1. With regard to price differential, this could be
explained by the difl'erences in quality and, in any event, that there is pothilg
in tlie Regulations tlrat requires that tender prices be "near equal".

We havb carefully cotrsidered the parties' contentions. We have also perused
tlre tender documents and tenders submitted by the tenderers. At the ourset. \ve
note thatthe requirement in the tender conditions at Sec. 10A(a) that indicates

I



tfic Terrcler Speciticution, General aspects, and which appears to shift tlie
lturclen of provicling cletailed specilicatious on tenderers, is reproduced directly
IL-orrr the Standard Tender Document tbr Pi:ocurement of Goods Sec. G
l-cclrnical Specifrcations, General. This is as required by Reg. 24 (l) on the

rusc of standard tender documents. and the Procuring Entity's iuclusion of that

provision cannot be criticised.

We also agree rvith tlre Procuring Entity that it is incumbent upon a bidder rvlio

is uncertain as to specitications, to seek clarification rvhich catr be done lry a
Procuring Entit,v rralting modit-rcation to .the tender. via arr addendum, as

provicled 1or irr Reg. 26.

'l'he lbregoing notu,ithstanding, it is the primary duty of the Procuring Entity to
provicle speciticatiorrs that are clear. correct arrd cornplete. Where appropriat,-".

rhe specifications should be based on international standards where such exist

rrr gtherrvise recogrized standarcls under Reg. 14(3). This enables proper

evaluation on a lilie-tbr-like basis, arnd reduces the likelihood of large

clifl"erentials on the lrasic characteristics of the goods. We cottsider that this

tcncler u,as ol"the kirrtl that requirecl ref'erence to Standards, sittce tlre.v exist.

Irr tlris qase, \^/e noted that many ol'the bidders surbmitted catalogues rvith tlieir
hirls. irr rvhiclr starrclards fbr confbrn'rance are clearly set out fbr the various

contponents o1'the scats. The Procuring Entity on its part, merely set out the

lreads ol'requiremelrt. rvithout indicating the standards against rvhich the seats

\vere expec:ted to corrply. The ciitalogr:es submitted by bidders included the

tb I I or.r,ing stan c'lards :

Fire Igrritability - BS 5852 of 1990

Conrbr-rstion by Cigarcttes - I S0 8l9l- l/88
Strerrgth test requirenrent (durability) - 854875 (1985)
Resistance to boiling vvatet, staining and cigarette br-n'ns - lS0
4586
Fire Rating - I S0 476 Class 2

Fatigue Class (resistance to wear) - BS 3379
Alloy conibrmity - BS 1490

Perfbratccl steel - BS 1875 (strength of steel tables)

All tlrc ubove con'lp()nents \vere irrdicated in the teltder specilicatiotrs. ntittuts

thc starrclarcls. 'l-lrcrc u,as theref'ore rro basis for eqr-rality of evaluatiotr n'hich
lcrl to cach terrclerer oft'ering highll,clilterent qualities of the goocls. at greatll'
vrrrvin*s ltrices. lrr aclclition. no testing was carried out as to confbrrltance of the

slrrrples to an)'stancllrds nor was arry documentary evidence provided tliat tlre
sarrrples subrrritted confbrmed to anv standards.



Accordingly, this gror-rnd of appeal succeeds

GROUND NO,2

This was a complaint that Reg. 30 (8) (b) of the Regulations was breached in
that the Tender was not awarded to the lowest evaluated bidder. Here, the
Applicant complained that price is not the sole determinant of an ar,vard, and
tlrat so long as the Applicant had rnet all requirements, it should have been
awarded. This cornplaint concerns the tender evaluation.

The Procuring Entity pointed out how the evaluation was conducted, resulting
in only two firms being qualified tbr financial evaluation. These were:

Vi ctoria Furnitures, and
Space and Style.

The Procuring Entity also indicated that the Applicant failed in responsiveness
at the preliminary evaluation stage, in that its tender security validity period ran
orrly up to July 28.2004, a period of ninety (90) days.

In reply, the Applicant argued that their tender security could not havd been
invalid tbr nvo reasons. First, that there was no requirement in the tender
document as to validity period of the security; and second, that the Procuring
Entity wrote to the Applicant on 26'r' and27'h August 2004, requesting it, and
olher bidders, to extend their tender validity and tender surer,v*.

We have considered the parties contentions herein. A perusal of the
Applicairt's tender security shows that it was valid up to 28'h July 200-1, after
which it would expire. On the tender security, the Tinder docuilent provided
zu tbllows:

Sec. 3Condition 11.i

"The tender shall remain valid and open for acceptance for a period of
one hundred and twenty days ( 120 days) frorn the specified date of
tender opening or from the extended date of tender opening."

Sec 3 Condition 12.3

"Any tender not accompanied by an acceptable Tender Surety will be
re.fected by the Employer as non-responsive."

1)



Conclition 12.2 required the tenderers to furnish a tender in accordance rvith the

I'ornrat and tbllorvirrg the sample lbrm of the Tender Surety contained in the
terrder clocunrent. -l-he sample forrn rvas contained in Sec. 5 Form of Tender
Sccr-rritv (p_e. l 8) o1'the tender document. The last paragraph of that tbrm reads

as lbllorvs;

"This guarantee r,l,ill remain valid and in force up to and inch-rding thirly
(30) days AFTER THE PERIOD OF TENDER VALIDITY ."
(errrphasis added).

Nou,. .i.l'tencler valiclity rvas 120 da1,5 alter the tender opening date of 30'l' April.
2(X)4. that takes us tt'r 28tl' August 2001. The Terrder securitl,should tlieretbre
huve heelr valicl fbr at least thirtl, (30) clays thereafier. tlrat is 28'l'septerrtber
200+.

-Irc Applicant's tender sqcurity tlrerefbre failed in this regard, and it r,r,as

prr.rperly eliminated fbr failing to L're responsive. As such, it cor-rld not have
clLralified for teclinical or tlnancial evaluration. arrd theretbre the Applicant had

rro ['rasis lbr conrplairtt on this gror-rrrd.

Accordingly this gror-rnd of appeal fails.

l-lou,ever. the Rt'rarul also observed tlre fbllowing rvith reszrrd to this groutrcl.
''l-lre terrder securities of most other [ridders expired on 30tl' August" 2004.
u,lril.st the proper ex;riry date shor-rlcl strictly have been at least 28'!'septemlrer.
2004. Orr this lrasis. tlre successtul bidder's tender shou]d also have been tbuncl
{o harre i',ee,r rrorr-res1'lonsive, by the evaluation conrtnittee, and disqualitiecl.

GROUND NO.3

Tlris is a conrplailrt Lhat tlre Procuring Entity required tenderers to modily their
lclrcler by requestilrg tlrenr to subrlit samples of the lounge seat. contrary to
Itcg. 32.

l-hc Applicant lracl three linibs to its arsument on tlris grouncl. Tlrat there r,i,as

['r'c-arviu'd nrodilication. tlien. Post-au,ard rrrodiflcation. atrd lirrall,v. Price

rrroclilicatiorr.

()rr l)r'c-uvi,arcl rloclillcation. the ,\pplicant argued that tlie recluest by the

I)r'ocurrirrq Entitv lor seat samples alter tender closing. alloultted to a

nroclilication of- tlrc terrder. C)n Post-au,ard modif'lcatiorr. the Applicant

;rroduced a cop)/ ol'l letter u,rittel orr 29'l' Septenrber. 200rt b.v t|e q,inrrirrg

hiclcler. Victoria Furnritures. In it. tlte u,intritrg bidder states:

7



"We thank you for accepting our offer and your request to us to arrange
tableto This has

been forwarded to the suppliers in Spain who shall despatch the same
shortly fbr presentation to you soonest. . . " (emphasis added).

From this, the Applicant argues that the winning tenderer did not meet the
sample specifications and was being permitted to supply new armrests and
tbotrests after the arvard of the tender to enable it to qualifu, and that other
bidders were not accorded a sirnilar opportunity.

On price rnodification, the Applicant argued that the winning bidder quoted its
unit and total prices in Euros, rather than in Kenya Shillings, as required by the
tender conditions. As a result, this would lead to changes in price should there
be fluctuations in the exchange rate of the shilling to the Euro.

TIre Procuring Entity in response to the first limb, pointed out that Sec. 4
Special Conditions a(i) (Pg 17) of the Tender permitted the Procuring Entity to
request samples during evaluation. The request by the Procuring Entity did not
therefore amount to a modification.

On the second linrb, the Procuring Entity pointed out that the tender
specifications required both armrests for each seat, and adjustable footrests for
tliirty (30) seats under Sec. 10 Bl. 82 and B3(b). Accordingl,v. there was no
rlodit-rcation to the tender.

On the third limb" the Procuring Entity adrnitted that the prices were required
to tre quoted in shillings pursuant to Tender Condition 10.2 r,vhich required
both unit rates and total prices to be in shillings. However, it argued that at
tender opening, the tender prices were all converted at the then ruling exchange
rates so that subsequent exchange rate t'luctuations would not affect rhe final
bicl prices. The Procuring Entity also produced the letter of arvard in which the
plice quoted had been convefted to Kenya Shillings.

We have carefully consider-ed the parties' arguments, and rve deal with each
limb as hereunder:

(a) Pre-Award Modifications: The provisions of Sec 4 Special Conditions
item (i) states as follows:

''The enrployer may request bidders to submit the actual sarnples
of the seats during the evaluation process to determine the quality
of the seats to be delivered."

3



(l) )

l-here is no (qubt tiom this provision tirat the Procurring Entity tvas

vested rvith cliscretiou to request samples during evaluation. Their

exercise of that discretion, carrnot therefbre amount to a rlodification of

the tencler. Tlris allegation theretbre tails.

post-Au,ard Moditrcations: We have perused the successtul bidder's

letter of 29'l' September 2004. and the notification of au'ard to the

successtul bicldei. We have earlier cited the relevaut contetrt of tlie
successful biclcler's said letter. The Procurilg Entity's letter of
notitlcatiott oIitrvard reads. in part. as.follows:

"...irr tlte meantime ;llease arrange to serrd us a Samllle of tlie
proposerl ad.iustable Jootrest and rwo aruuests fbr us to tjt on the

srrnrple rou prol'icled lirr crur conflrurltiort. The trnal cotrtli'l:rrtir>l't

tbr total supply rvill be made once sarnples of proposed ad.iustatrle
jbotrest and trvo armrests have been received and accepted by the

ALrtlrority... " (emphasis added)

'l-lrere is rro dur-rl'rt. tiorl tl'ris letter. that the Procuring Entity weS 1rs1 1Cr

linally c6nfirnr and accept the arrruests and ad.iustable tbotrests, yet the

,,n,or.l \vas being made. A perusal of the Evaluratiorr Committees

rurrclated Report on this poirrt reveals as tbllor'vs:

At Pg 8 - tlie Victoria Furniture sarlple:

- sanrple did not have trvo nriddle armrests

- satisfled all otlier technical specifications"

At Pg 9 - the Recomntenclation was that:
"'f[e bcst evaluated t'riclcler fbr the supply, delivery arld installation
tll' Airport Lounqe scats r,vithin specitied areas ol the passenger

clepartut'c terntinal is M/s Victoria Furniture Ltcl'"

Ilr qur view. tlre seat sanple subrlittecl by Victoria Furnitr-rre dicl r'rot comply

rvitlr tlre requirerlents aB to fbotrests artd arntrests and therefbre did not meet

tlrc specilications. 'l'he Procuring llntity's requirenrent uncler Sec l0b( I ) rvas

{irr':

- 670 three scrrter irench u itlr anlrests tbr each seat arrd flxed tat'rles at

one errcl

- j0 urrits o1'scats to l're flttccl u,ith adjustable fbotrests.

At the end of the sanrltle evaluation. tire criteria on armrests and fbotrests lrrrt'l

rrrrt lreep tulfrlled hr';11r, terrderer. lnd tlre post au'ard request for these sanrples

i)



b1r 11'r" Procuring Entity, amounted to a substantial rnodification to the tender
requirements.

This allegation therefbre succeeds

(c) With regard to Price Modiflcation, we observe that the tender had a

mandatory requiremdnt that unit and total prices be quoted in shillings.
The successflil bidder did not do this in respect of either its US Dollar
offer, Option i, or the Euro off,txboption 2.

We have perused the original tender and, in particular, the price
Schedule fbr Cioods therein. Option 1 shows the unit and all total prices
in dollars. The bottom of the page bears the bidder's stamp and an

initial. There is no indication of the exchanse rate to be used at all.
(-tption 2 shovrs the unit prices and all rotals in Euro. There is also a

handw'ritten note below the tigures as follows:

"Exclrange rate 92.66 30 04104."

There is no signature against the harriftvritten note.

At the bottonr of the page there is the bidder's stamp and an initial, as

indicated on all other pages on whicli the bidder has provided
intbrmation irr the bid as part of the bidder's offer at the tin're of the

tender opening.

In our view', there is no verifiable evidence that the exchange rate was

indicated.

It is tlreretbre unsaf'e to rely on the prices offered in Euros as tlxed at the rate of
exchange given, even though we note that the letter of arvard fixes the total
price at the exchange rate of Slis. 92.66 to the Euro.

Accordingly, this allegation succeeds to that extent

Taliing into account our other observations herein, this ground of appeal

succeeds, overall.

GROUND 4

Tlris rvas a complairrt that the letter requesting samples amounted to inducing
bidders to breach the provisions of Reg. 31(2) on conf-tdentiality. The

Applicant's argurnent was that the rnischief intended to be arrested by Reg. 31
(2) included a requirement that a Procuring Entity is not allowed to initiate
conununication tbr arr illegal purpose.
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TIre Procuring Entit), on its part. argued that no breach was colllllitted since

tlre tencler docutrrerrt allorved tor the calling of samples, and Re-e. 12 requires
all suclr courmutricatious to be in u'ritiug

Wc.. asree rvitli the Procuring Entity on this point r,vhich we dealt lvith earlier
lrrcl this ground tails.
Thc Procuring Errtit), aiso argued that it rvas the Applicant tvho breached the

recluirenrents orr corrtidentiality. Afler the Procuring Entity reqr-rested fbr
sarrrples. the Appliclnt. not havirrg treen coritacted on accoLltrt of its notr-

respotrsivetless. \\;rote an unsolicited cclmmunication to the Procuriug Entity.
Tlrcir letter. dated 2{)'r' August 200-t reads in part as fbllows:

"We apologisc should our inqurisitive behavior-rr be out o1' erpected
Il r) t'l',)1S.

II'1,6u recall our anxiety on the ongoing (sic) of the above tender made

urs stunrble into information that other people had beerr invited to bring
tlreir sanrple . . . linally we \\/ere verbally asked to deliver the sample . . .

\\ie are orrce ugain anxious at'ror-rt the results, though rve have rtrade

telephone calls our concem still remains because as you lttlow thor-rgh it
is not anybocl-r,'s intention, arvarcls, I can [re challenged rvitlrin 2l days

lirlm the date o1'the au,ard....."

-ilrat lettet contains evidence of a litany of most obnoxious breaches of Reg 3 I

(21bi, u,lrich bidders are barred fi'orl engaging in unsolicited conrurunications
rvith the Procuring llntity. or attenrpting to int'luence the Procurint Entitl,'s
csatrrination and evitluation of the tertders. So persisteltt was the Applicairt in
resard to this l'rreach. that the Procuring Entity not only t'elt obliged to accept
tlrc Applicant's urrcalled fbr sanrple. trut it also tvent ahead to er,'aluate the
slnrc. -l'liis nrerely crlrrrplicated lirrthcr. an already cotrrplicated situatiolr. The
EvalLratic'rn Contntittce made a recurd of this problenr at Pg. 7 ol'its Evaluatiou
Ilcllort.

-l-lrc Board has repeatedly expressed its concern tlrat the integrity of the tender
cvirluatiolt process rlust ahvays be maintained. Here is a situatiort rvhere it u,as

corlprolnised l'rv tlrc rlisconduct <11'the Applicarrt, rvhich ntisconduct rvas tro[
tlctlI u,itlr firnrly br tlre Procurin{.1 Entiti,. fte Applicant ltas tlrcrefbre cot]1e

lrc lirre this Boarcl rr itli dirti' hatrrls. artd is r,t,arned a,eaittst repeatirr-e sltch
e orrrluct irr anv l'r-rturc public procLII'el1'lent.

Irr. conclursion. t\\'() ,-lroulrds of appeal have succeeded and tu'o hu,e t'ailed.
l-aliilr_s inlo accoutrt all the tbregoing rlatters and the corlplaints of tlte other
irrterested calrdidatc-s. arrd irr pnrticlrlar. the flau,ed tender evaluation rtrd
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successful bidder's unresponsive tender security, we are constrained to find
that the tender process was fatally flawed.

We therefore annul the tender award, and order re-tendering using proper
specitications and clearly defined evaluation criteria.

DeliverLd at Nairobi this 27'h Day of Octobe r,2004.

Clrairman
PPCRAB

"'K-'-'l
Secretiry /
PPCRAB
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