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a 1.0 PREFACB

'fhe Cornmittee on Education, Research and Teclinology is one of the Departmental Cornnittees of
tlie National Assembly established under Standing order 216.

1.1 Mandate of the Cornmittce
lhe committee is mandated to: -

i. Investigate, inquire into, and report on all matters relating to the rnandate, management,

activities, adrninistration, op erations and estimates of the assigned rninistries and

departments.

ii. Study the prograrnme and policy objectives of ministries ancl departments the effectiveness of
the implernentation.

iii. Study and rcview all legislation rcferred to it, including consideration of Bills
committed to the committee after first reading;

iv. Study, assess and analyse the relative success of the ministries ancl departments as rneasured

by the results obtained as compared with their stated objectives;

v. Investigate and inquire into all mattels relating to the assigned ministries and de departrnents

they may deem necessaly and as may be referred to them by the house;

vi. Vet and report on all appointments where the constitution or any law requires the national

assembly to approve, except those understanding ofier 204 (commtttee on appoiltntents);
vii. Reports and recommendations to the house as often as possible, including recommendation of

proposed legislation.

1.2 Committce Membership
Tlre Conrmittee was constituted by the I{ouse on Thursday l6tl' May, 2013 a,d comprises tlie
following members:

1. I-Ion. Sabina Chege, M. P

2. Hon. Julius Melly, MI,

3. Hon. (Dr.) Wilber Ottichillo, M.p

4. Hon. Yusuf Chanzu, M.P

5. Hon. Richard Makenga, M.P

6. Hon. Kenneth Okoth, M.P

7. Hon, (Dr.) Cluistine Ombaka, M.P

8. Hon. Joseph M'eruaki, M.P

Chairperson

Vice Chairperson

D
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a9. Hon. CeciliaNg'etich, M.P

10. Hon. Geoffrey Makokha Odanga, M.P

11. Hon. (Dr.) Susan Chebet, M.P

12. Hon. Michael Kisoi MunYao, M'P

13. Hon. Halima Ware Duri, M.P

14. Hon. Ibren Nasra Ibrahim, M-P

15. Hon. Mary Seneta, M.P

16. Hon. Moses Injendi, M.P

17. Hon. (Prof.) Hellen Sambili, EGH, M.P

18. Hon. Moharned Adan Huka, M.P

19. Hon. Muriuki Njagagua, M'P

20. Hon. JosePh Manje, M.P

21. Hon. Hamison Kombe, M'P

22.Hon. AnthonY Kimaru, M.P

23.Hon. Eric Keter, M.P

24.Hon. Jared Odhiambo OPiYo, M.P

25. Hon. Rose Rwamba Mitaru, M.P

26.Hon. Silverse Lisamula Anami, M'P

27.Hon. Ztilekha Hassan Juma, M.P.

28. Hon. The Hon. Banticha Abdullahi, M.P.

29. Hon. Andrew Mwadime, M'P.

Committee Secretariat

1. Ms.Leah Wanjiru

2. Mr.John Mugoma

3. Ms.Mugure Gituto

4. Ms.Annceta Gacheri

5. Mr. Eric KanYi

First Clerk Assistant

Third Clerk Assistant

Legal officer

Research Officer

Fiscal Analyst

\
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a 1.3 I(en1,n National Examinations Council (Amendment) Bill No.3g of 2016

Tlre Kenya Natiorral Exarninations Council (Amendment), Bill No.38 of 2016 sponsoLed by FIon.

Agoi Alfi'ed Masadia, MP was published on 23th Septernber 2016 and, read for the first tilre in tlie
National Assernbly on 12tl' October 2016. The Bill was further committed to the Deparlmental

Comnrittee on education for consideration pursuant to National Assembly Standing OLder lZ7. In
processing the Bill, the Committee invited submissions from the public pursuant to Article 1 18 of the

Constitution and received submissions fi'om Kenya National Examinations Council whose details are

contained in the report.

1.4 Acl<nou,ledgement
The Committee is grateful to the offices of the Speaker and the Clerk of the Natiolal Assembly for
the logistical and technical support accorded to it during its sittings.

Additionally, I wish to express my appreciation to the Honolable Members of the Cornmittee who

sacrificed their tirne to participate in the activities of the Comrnittee and preparation of this Repor.t.

Finally, it is my pleasant duty and privilege, on behalf of the Departmental Cornmittee on Educatio,,
Research and Technology to table its report on the consideration of the Kenya National Examination

Council ( ) Bill, 2016 pursuant to Standing Order lZ7 (4)

4,

Signed Date

HON. SABINA CHEGE, M.I'.

(Cr{ATRPBRSON)

DEPAITTMENTAL COMMITTEE ON EDUCATION, RESBARCH AND TECI{NOLOGY

a e l?-l r:l
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2.0 BACKGROUND

The principal object of the Kenya National Examination Council (Amendment) Bill, 2016 is to

amend tlre Kenya National Exarnination Council Acl, 2012. The Bill proposes to provide for

discipli,ary pr-ocedure before nullification of examinations, the enhancement of the quality and

co,trol of exarninations and to protect the basic rights of candidates as well as providing

professionalis,r in investigation of examination inegularities. The Bill further plovides for au appeal

mecharism on decisions relating to examination irregr"rlarities hence establishing an Appeals

Tribunal.

3.0 I{IGI{LIGHTS OF TI{E KENYA NATIONAL BXAMINATION COUNCIL

(AMENDMENT) , BILL (No' 38 of 2016)

3.1 Clause bY Clausc AnalYsis

I

)

CI,AUSE IIIGI{LIGIIT

2 Peleting section 45 of the KenYa National Examinations Council Act, 2012

dealing with nullification of examination and investigations and substituting

with new sections

J Inserting new section 45A on disciplinaly powers of tlie council

Its proposed that the Council shall have powers to investigate, consider arrd

determine ally case whele it is alleged that there is an examination irregularity or'

nralpractice

Inserting new section 458 - inquiry by the Counci l.

Proposes, where the Council has reason to believe that there is an examiuation

irregularity or malpractice, the Council shall conduct investigation, and unclertake

the necessary disciplinary proceedings.

Inserting new section 45 C - Detemina tions of Council in disciplinary

proceedings and appeals.

Proposes, where the Council after disciplinary proceedings determines iu any

case that the examination results of a candidate have been obtained by ilregular

means, the Council shall nullify the examination t'csr:lts of such candidate.

Inserting new section 45 D - Establishment of Appcals Tribunal

The section proposes that the Examinations Appeals Tribunal shall consider and

determine als fi'om the determinations of the Council
a
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3.2 Stakcholders Submissions
The Comrnittee considered subrnissions received fi'om the stakeholders as shown or-r table 1 below
pursuant to Article 1 18 of the Constitution and article 127 of the National Assembly Standing

Orders.

Table 1: Proposed amendments by stakeholders and the Comrnittee resolutions

new section 45 E - Procedure of Tr.ibunal.

The Cabinet Secretary may make rules for regulating the practice and procedure

Of the Appeals Tribunals.

Insefting

new section 45F - Offences by examination officers

The mernber, officer, agent or staff of the Council whose omission and or

commission leads to an exanirnation irregularity commits an offence and is liable

upon convictiotl, to imprisonment for a five-year term, or a fine not exceeding

five million shillings, or both.

Inserting

s/i\

o

Stakeholder Recommendations Committee

Resolution
'fhe National

Treasury

The Bill seeks to introduce section 45 A which

give the Kenya National Examination Council

powers to investigate and detelmine

malpractice. This provision is ah-eady provided

for under section 45(3) of the Kenya National

Exanrination Council Act,2012

The Cornrnittee agreed with
the recommendation in that tlie
proposed section in the Bill
was provided for in the Kenya
National Examination Council
4ct,2072

Section 45 B proposed in the Bill seeks to

establish provisions for the council to conduct

investigation and undertake necessaty

disciplinary ploceedings where it has a reason

to believe there is an examination irregularity

or malpractice. The Council is already

empowered to perform the same functions

under section 45 (3) and (4) of the Kenya

National Exarnination Council Act,2\lT

The Committee agreed with the

in that the proposed section in

the Bill was provided for in the

Kenya National Examination

Council Ad,2Al2

I

t
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Section 45 C in the Bill seeks to empower the

Kenya National Examination Council to

nullifu examination results where after

disciplinary proceedings the council

determines that the examination results have

been obtained by inegular means. This

provision is clearly provided for undel Section

45 (2) of the Kenya National Examination

Council Ad,2A12

The Committee agreed with the r

in that the proposed section in

the Bill was provided for in the

Kenya National Examination

Council Act,2012

,

I

a

)
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Section 45 D in the Bill seeks to establish

Exarninations Appeal Tribunal to consider and

detennine appeals arising from determination

of the Council including the procedure of the

tribunal.

Section l0(2)(a), l0 (2Xb), 11 (c) and 48 (2)(i)

of the Kenya National Examination Council

Act,20l2 gives the Council the necessaly

powel's to deal with exarninations appeals.

The Cornmittee is in cognizant

tliat the KNEC Act, 2012

empowers the Council to

withhold, nullify or cancel

results of candidates involved

in imegularities.

I{owever, Article 47(l) of the

Constitution provides for the

right of every person to fair

adrninistrative action and

fulther Article 47(3) r'equires

Parliament to enact legislation

to provide for the review of

administrative action by a

court or, if appropriate, an

independent and impartial

tribunal.

Therefore Committee views

the tribunal as necessary so as

to ensure the powers of the

council are not exercised

arbitralily to the detriment of

students and their future.

Section 45 E of the Bill establishes provision

for handling offences by examination officers

and the penalties thereof. The same provision

is provided for under Part IV of the Kenya

Natior-ral Examination Council Act,2072

The Committee agreed

with the recommendation

in that the proposed

section in the Bill was

provided for in the

Kenya National Examination

Council Act,2012

9
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a2 Technical

and

Vocational

Education

and Training

Authority (

TVETA)

On proposed Clause a0 A (2) (a)

(a) The Director General Technical and

Vocational Education and Training Authority

or his representative appointed in writing.

Being the head of the Authority, the Director

General is best placed to represent the

institution in the Tribunal.

Amendment not recommended

J Kenya

National

Examination

Council

Kenya National Exarnination Council has

mechanisms fol dealing with matters of

cancellation and withholding of examinations

results as per the KNEC Act no 29 of 2012.

Tlie proposed provisions in the Bill on the

establislunent of the examinations Appeal

Tribunal will lead to duplication of roles and

functions of the Council.

The Comrnittee is in cognizant

that the KNEC Act, 2012

empowers the Council to

withhold, nullify or cancel

results of candidates involve

in irregulalities.

I-lou,ever, Article 47(l) of the

Constitution provides for the

right of evely persorl to fair

administrative action and

further Article 41(3) requires

Parliament to enact legislation

to provide for the review of

adrninistlative action by a

court or, if appropriate, a

independent and impartial

tribunal.

Therefore Committee views

the tribunal as necessary so as

to ensure the powers of the

council are not exercised

arbitrarily to the detriment of

students and theil future.

a
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4.0 COMMITTtrE RECOMMENDATIONS

Based on the submissions and presentations adduced, the Committee observed that the Bill sought to

introduce section 45 A,45 B, 45 C, and 45 E; whicli give the Kenya National Exarnination Council

powers to investigate, determine malpractice undertake necessary disciplinary proceedings where it
has a reason to believe there is an examination irregularity or malpractice. The Kenya National

Exanrination Council Act,2012 has already eurpowered the Council to perfor"rn the same fulctions.

Additionally, the Bill on Section 45 D sought to establish Examinations Appeal Tribunal to colsider

and detelmine appeals arising from detelmination of the Council including the procedure of the

tribunal. The Committee views the tribunal as necessary so as to ensure the powers of the Council

are not exercised arbitrarily to the detrirnent of students and their future.

I{owevel, the Committee noted that there was a similar Bill frorn the Senate i.e the Kenya National

Examination Council (Amendrnent) Bill (I.tro. 14 of 2015) which was also seeking to establish

National Examinations Appeal Tribunal under section 40 A. The Cornnittee furthere notes that the

' Bill fi'om the Senate had more express plovisions and has attempted systematically expounds on the

Mernbers of the tribunal, their tenure, Remunelation, vacancy in office of Mernber, sittilgs of
' tribunal, quorum, and jurisdiction's to hcar appeal, secretariat of the tribunal, procedur.e of the

tribunal, powers of the tribural amongst others. In cognizant of the above, the Cornmittee therefore

recommends that the arnendtnents to the Kenya National Examination Council (Amendment) Bill

( G'{o.38 of 2016) be deleted and as such would wish to support the Amendments to the Billfi-om the

Senate i.e the Kenya National Examination Council (Amendment) Bill Q.,lo. l4 of 2015).
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a MINUTES OF THE 14TH SITTING OF THE DEPARTMENTAL CoMMITTEE oNEDUCATION, RESEARCH AND TECHNOLOGY HELD ON THURSDAY, 17"
MARCH, 2016 IN COMMITTEE ROOM ON 4'" FLOOR, CONTINENTAL HOUSE,PARLIAMENT BUILDINGS AT 10.30 AM

PRESENT
1. FIon. Sabina Chege, M. p
2. Hon. Julius Melly, Mp
3. Hon. (Dr.) Wilber Otrichillo, M.p
4, FIon. Yusuf Chanzu, M.P
5. Hon. Eric I(eter, I\,I.P

6. Hon. (Dr.) Susan Chebet, M.p
7. Hon. lUchard Mahenga, M.p
8. Hon. Dorcas I(edogo Luvalitsa, M.p
9. Hon. Cecilia Ng'etich, M.P
10. Hon. Joseph Manje, M.P
11. Hon. Silrretse Lisarrula Anarrri, M.p
12. Hon. Mar1, g6ng1a, M.P
13. Hon. Geofftey Makokha Odanga,I\4.p
14. Hon. Rose Rrvarreba A{itam, M.p
15. Hon. Mur-iuki Njagagua, lvl.p
16. Hon. Joseph M'enraki, IvI.p

ABSENT WITH APOLOGY
1. Hon. Steven I(ariuki, M.p
2. Hon. Micleael I(soi Munyao, M.p
3. Hon. I(enneth Okoth,IvI.p
4. Hon. Ibren Nasra Ibrahirrr, M.p
5. Hon. (Dr.) Cluistine Ombaka, M.p
6. I-Ion. Moses Injendi,IM.P
7. Hon. Hardson I(ornbe, lvl.p

ABSENT
1. Hon. Androny I(irnar.u, M.P
2. Hon. Jacob Macharia, IyI.P

3. Hon. Halirna Ware Duri,I\4.p
4. Hon. (Prof.) Heilen Sarubili, EGH,lvl.p
5. Hon. lvloharned Adan Huka, M.p
6. FIon. Jared Odhiambo Opiyo, Ir4.p

- Chairperson
- Vice Chairperson

t
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IN ATTENDANCE
1. FIon. Winnie Njuguna, M.P

2. Hon. Aifred Agoi, M.P

3. I{on. Errg. Jarnes llege, M.P

National Assernbly Sectetariat

1. Ms. Leah Wanjilu
2. Mr. John Mugoma

3. IvIr. Abdiaziz Shobay

4. Ms. Doreen I(arani

Filst Clerk Assistant

Thild Clerk Assistant

Third Clerk t\ssistant

Legal Officer II

AGENDA
7. Pr:elirrrinaries

(r) Prayers

(ii) Inuoductions
(iii) Cornrnunicadon frotn dre Chair'

(*) Adoption of the Agenda

(") Cor:.fu'mation of l\4inutes of the previous sitring

(.,, Matters Adsing

2. Meeting with the following Mernbers to consider Legislative Proposals fot
Prepublication Scnrtiny:-

(i) I{on. Eng. James Rege, M.P on the Ptoposed Basic Education (Amendment) Bill,
2075

(ii) Hon. Irungu Kangata, M.P on the Ptoposed Kenya School of Law (Amendmcnt)
8iil,2015
(iii) Hon. Alfted Agoi, M.P on the proposed Kenya National Examination Council
Amendnrent) Bill,2015
(iv) Hon. Winnie Niuguna, M.P on the Ptoposed Basic Education (Arnendrnent)
Bill,2015
(v) Hon. Abdullahi Ditiye, M.P on the Proposed Universities (funendrnent) Bill,20L6

3. Any Other Business

4. Adjournraentf Date for the Next Sitting

MIN.NO.D C.D /080 /2016: PRELIMINARIES

The Chairperson called the nreetrng to order at 10:53 am and thereafter a prayerrvas read.

MIN.NO.DC.D /081,/2016: ADOPTION OF THE AGENDA

The agenda of the meeting rvas adopted having been proposed and seconded by Hon. Julius lvlelly,

N,I.P and Hon. Joseph l\'Ianje, IvI.P respectivel),.

2
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MIN.NO.DC.D/082 /20L6: CONFTRMATTON OF TI{E
PREVIOUS SITTINGS

MINUTES FROM TIfE

I

Conf,urnation of the N'Iinutes o[ the prer.ious sitring rvas deferred to the next sitting.

MIN.NO.DC.D/083 /2016: CONSIDERATION OF LEGISLATIvE PRoPoSALS FoR
PREPUBLI CATI ON S CRUTIIVY

Ke,ya National Exarni,atio' cou.cil (Amendment) Bill, 2015

The Chairperson in'itcd FIon. Alfled Agoi, Ir,LP to ruake his subrnissions on proposcd Kenya
National Examination Council (Arnendrnent) Bill, 2015. He made a justificauon on the
proposed legislation by i'fo,rung the cornrnittee as follows: -

(i) That, the proposed legislatron rvas basecl on Chaptcr:53(2) of the consrirurion rvl,ch stated
that every percon had the tight to the correctiorl or deletion of rintrrre or lrrsleading
information affectrng the person;

(ii) That, the proposed legislation rvoulcl ensure that the I(enya Narional Exarannations Council
(KNEC) operates in a tr.ansparenr manner by openilg it up for scrutin), of its operalions.

(iii)Tlrat, Section a() of the Fair Adrrrinistlative Action Act, ZO15 states that ..Eyery 
person has

the right to adrninistlative actiorr rvluch is expeciitious, efficient, larvful, reasonable and
procedurally faiu'."

(ir)Tlrat, tire proposed legislation was also seekrng to srlengthen Section i9 of I(Ntr, C Act,2072' rvhich stated that, "No tnetnbeL, officer, agent or staff of the Council shall bc persolally
liable for anlr act or onrission done o,-- ornitted in good faitrr in carrl,ing out any of trre
functions of dre Council under this Act,,

(r) That, the proposed iegislation had made a pro'ision for the estabfisirment of an
Exarmnation Appeal Tribunal rvlich rvill proi,ide for an appeal rnechanism on decisions
relatins to exarrrination irregularities. 'I-his would ensure that the right of learncl:s is upheld
by going thtough the appeal rrrechanistr instead of surunarily cancelling exarnilatiol results
rvithout gi.,ing the leamer a fait hearing.

(r'i)That, the principal objective of thc proposed legislarion was to provide for clisciplinarl,
procedute before nullificauon of exanrinations, the cnhancenrent of the quality ancl controi
of examinat-ions and Protection of the basic rigirts of canclidates as rvell as providing
pro fessionalism in inves tigation o f exarnilation irregularit_ies.

("") 'fhat, the proposed legislation if enacted rvould go along in improving the qualiq, of
examinations and reduce incidences oI examinations irregr_rlarities.

I
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Cornrnittee Deliberations

(i) The Conrrnittee applauded tire effotts of Hon. Alfred Agoi, lr,I.P in corning up with the

tirnely and progressive legislative proPosal.

(ii)The Committee noted the need to ensure that the Examination Appeals Tribunal is

establisleed without the mernbership of the I(NEC so as to allorv the tr:ibunal to operate

independendy. Its operations should be on an oversight role perspective.

(iii) The Cornmittee raised concern on the capacity of the Exarnination Appeals

Tribunal to conclude on th.e cases of malpractices owing to the fact that the number of
rnalpractices may be too high and theteby raisurg a challenge. It was ftitther noted that the

Examination Appeals Tribunal ought to be given tirnelines drrough which the appeals

should be concluded.

(iv)The Committee noted drat in line r.r,ith the principles of the Constitution, tlie Bill should

also incoq:orate aspects of dre freedom on access to inforrration 'uvhere the I(NEC should

be cornpelled to make public, the report on the all the examinations ilregularities. The report

should also include the nature of the tlalptactice.

Cornmittee Recornmendation

Taking into cousideration of the concerns raised by the Mernbers, the Comrnittee

recomrnended that the Bill be published for consideration by the House

II. Proposed Basic Education (Amendment) Bill,2015

The Chairperson invited Hon. Winnie Njuguna, I\,I.P to n:ake her subrnissions on proposed

Basic Education (Amendrnent) BiU, 2015. She nrade a justification on dre proposed

legislation by infonning tlie Cornrnittee as follor.vs: -

(i) Tliat, the proposed legislation rvas being proposed on the need to erlsure drat needy students

ate able to access Secondary or higher education. The Bill was tnandating the Counry

governrlent to set aside bursary funds fot needy and deserving learnets in pte-pr.irnaq,

education, village polytechnics, home craft centtes and childcare facrlities.

(ii) That, Clause 3 of the proposed legislation was proposing to tnal<e it a responsibrliry of dre

Cabinet Secretary to set aside funds for provision of bursary to needy and deserving leatners

in basic education instituuons.

(rii)That, Clause 4 of dre proposed legislation rvas seeking to atnend section 95 of the Principal

Act to enable the Cabirret Secretary to tnal<e regulations for adrninisffation of bursaries frorn

public funds.

a
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(ir)'fhat, the proposed legisiatiolt was not affecting tire functions of the County go\rernlrrents
and theref<rre not a Bill couccming counties for purposes of the Article 110 (1) of the
Consdrudon.

Committee Deliberations

(i) The Cornrrrittee noted that contr:ary to the rnemoLanclurn of objects and reasons given, the
BiI[ rvas affecting the functions of the cou'ry Governments.

(ii) Ihe Cornrnittee noted that sorne of issuecl in the proposed legislation could be addressed
through delegared legislations by the cabi'et secterarl,.

(rii) The Comtnittee noted that thete rvas neecl for the Cabinet Secretary to clevelop uniform
rcgulations that r.vill go\rern the adrlinistration of bursary funds in all the Counties.

(iv)The Cormnitter expressed the neecl to develop regulations on horv to administer bursarl,
funds from the conditional grants to counties especialli, rvheLe the National Governrnent
transfeLs sorrre of its functions to Coun$, G,overnments under sr_rbsection 2.

Comrnittee Recornendation

The Cabinet Secretary should forrnulate rcgulations on ad.rninistration of blrsaries both at
the National and County level. Regulations will ensrlre smooth running of bursary
programs. Therefore, the Cornrnittee recomrnended that the concerns be addressed through
tegulations by the Cabinet Secretary.

III. Proposed Basic Education (Amendrnent) Bill,2015

' ]he Chaitperson invited Hon. Eng. James Rege, M.P to make Lus submissions on proposed Basic
Education (Arnendrnent) Bill, 201-5. He macle a justrficauon on the propo."d legislation by
inforrning the CornrLittee as follorvs: -

(i) That, the Ptincipal objecti'e of the proposed legislation was to pror.ide for a lrecharism that
cttsuted total tlansitjon of pupils frorn primary, school to secondaL), schgol educatjon leyel.

(ii) That, through the proposed legislation therc rvill be full realization of the aspirarions of
Article 53(1) O) of dre Constitution regarding the rigirts of a chilcl to free and compulsory
basic education.

(iii)Tirat, the proposed legislatioll l'as seel<ing to elhance the clefinition of basic edr"rcation to
expressly include secondarl, educalion. fhis rvas because as put in the Principai r\ct, the
dcfinition does not clearli, and expltcitll, incorporate scconclary eclucation.

(ir')l-hat, the plollosed legislauon was proposing to intloducc end-year progress exarnilatiols to
be adrmrustered rn all classes of priman, ancl secondaq/ educalion levels rvithin I(enya, This
rvould ensure drat the pohcy of ad-rninistering I(CPE, and I(CSE rvas cornpletell, nb6li.hsj
so that thc end of eidrer the primat:y oL secondarl, school leyel, stuclents aLe graclecl on tfie
basis of thcu' pcrforlrrarlce throughout theit stay in the respectiye leyel.
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(v)'I'hat, the proposed legislation wils also proposing to rnandate the Cabinet Secretary to

ensure the establishtlent of talent academies at dre County level in older to enable form

fout graduatcs rvho ma)r not want to proceed rvith eclucation to exploit theu' fu, pote,Uals

in u,hatever taleuts they may ltave.

(r,i)'fhat, the proposed legislation thror.rgh a consequential amendment to the I(en1,a National

Examination Act gives I(enya National Examination Council power to set and Conduct

national end-y,sx1 progrcss exarninations r.vithin I(en1ra at basic level.

Gii) Ihat, the proposcd legislation was in line rvidr what is practiccd in mosr cleveloped

Counfties like United I(ngdorn and USA.

(viii) I(enya National Examinations Counci-l should develop on practices as a means of
adrninis tering exa t:rinations.

Committce Deliberations

@ 'fhe Conrtnittee noted that in the Principal Act the definiuon of lJasic Education incltrdcs

both Prirnaly and secondarl, education hencc there rvas no neccl to prorride foL nes,

definition.

(ir) 'fhc Conrtr-rittce noted that across the u,orld, the best practicc is rlot to give fural

cxaminaLions but to administer coutinuous assesslnent tests rvhich formed the basis oI thc

final evaluatiotr and the cnd of eight or four years.

(rii)'I-he Corrunittec observecl drat the proposed legislation rvould go along rvay to curLr

examinalions ilregularities since dre students rvill be forced to stucly throughout thcil stav in

school instead prli-ng a lot of cofltent rvlich drc children rvould be expected to revise on for

the hnal exatnina[ion. The Cotrrmittee furdrer noted that practice was encouraging rote

leauring as s,cll as cheating in examiuations.

(ir)The Conrrnittee noted that drc 1:roposal rvould tnandate KNII,C to adrninister annual

assessrlents at dre end of each academic year and cotnpute the a\rerage rcsults of each

student for purposes of obtaining thc final grade.

(r,) i'he Conrmittcc fr-rrther loted that thc legislative proposal rvill cnrpowcr the Cabinct

Secretary to rnal<c regulations to provide nrechanisrrr to ensure that pupils rvho corrrltlete

prirnary school acccss secondary education rvhile those rvho cotnplete secondary education

school acccss higher level of edr-rcation aud catcr for those urhose rvho fail to take the annual

exntlinatious.

Comrnittee Rccornmendation

'fhe Cornrnittee observed that the legislative proposal rvas tirnely in light of the proposcd

ctrrriculurn revierv. The Committee furthcr observed that there was need to put neccssaly

strLrctrtres including the possibilitl, of aclministering the annual test through the use of ICT.

Thc Committce therefote re con)rnended that the legislative proposal should be published.
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The Comrnittee noted the need to carly out a comparative research on administration ofexaminatiofl across the world in ordet to irrform the consideration of the Bill once it rvas
published.

consideration of the othet Legislative proposals on the agenda was defettecl to anothet
sitting.

MIN.NO.DC.D/084 /20L6: A]. OTHER BUSINESS
No any other business arose

MIN.NO. D C.D /08s / Z0t6: ADJOURNMENT

The Chairpersoll adjotuned the meeting at 1:30 prn.

Signed..
Hon. S M.P

(CHATRPERSON)

Date.

t

)
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MINUTES OF TI{ID 63,.,, SITTING oF TI-Itr DtrPAITTIVIENTAL CoMMITTEE oN
E,DUCATION, REStrAIT.CII AND TECI{NOLOGY I{ELD ON MONDAY, 28"'
NOVIIMBER, 2016 IN PWANI HALL, NYALI INTtrRNATIONAI- I}EACH I.IOTBL AT
2.00PM

l

PRESENT
l. IIon. Sabina Chege, M. P

- Chairperson
2. I{on. Yr"rsuf Chanzu, M.P
3. Hon. (Dr.) Susan Chebet, M.P
4. I-lon. I(enneth Okoth, M.P
5. IIon. Geoffi'ey Makokha Odanga,

M.P
6. I-Ion. Joseph Manje, M.P
7. I-Ion. Silverse Lisarnula Anami, M.P
8. I{on. Anthony I(imaru, M.P
9. Hon. Ifan'ison Kombd, M.P
10. I{on. Mohamed Aclan l{uka, M.P
i 1. Hon. Rose Rwamba Mitalr-r, M.P
12. Hon. Zr"rleildra.Iuma Flassan, M.P
13. Hon. Halima Ware Duri, M.P
14. l{on. Joseph M'eruaki, M.P

IN ATTE,NDANCE
National Asscrnbly Secretariat

l. Ms. Florence Abonyo,
2. Ms. Leah Wanjiru
3. Mr. John Mugoma

4. Ms. Mugure Gituto
5. Ms. Amrceta Gacheri

6. Mr. Erick l(anyi
7. Mr. .Ioseph Murir,rki

AGENDA
1. Preliminaries

(i) Prayers

(ii) Iutroductions

AI'OI,OGY
1. Ifon. Julius Mclly, MP

- Vice Chairpcrson
2. I-Ion. (Dr.) Christine Ombaka, M.P
3. I{on. Moses Injendi, M.P
4. Ifon. Ibren Nasra lbrahim, M.P

5. FIon. (Prof.) I-Iellen Saurbili, EGH,
M.P

6. FIon. (Dr.) Wilber Ottichillo, M.P
7. I-Ion. I{ichald Makenga, M.P

8. I{on. Cecilia Ng'etich, M.P

9. I{on. Mary Seneta, M.P
10. Hon. Eric I(eter, M.P
I 1. I{on. Muriuki Njagagua, M.P

12. Hon. Jared Odhiambo Opiyo, M.P
13. I{on. Michael I(isoi Munyao, M.P
14. Ifon. Banticha Abdullahi, M.P

Director', Cormnittee Services

First Clerl< Assistant

Third Clerk Assistant

Legal Counsel II
Ilesearcli Officel ill
Fiscal Analyst
Ar"rclio Officer
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(iiD Corununication fi'om the Chair

(iv) Adoption of the Agenda

(v) Couf,rrmation of Minutes of the previous sitting

(vi) Matters Arising

2. Consideration of thc I(en1,a National Examinations Council (Amcndment)Bill
(Scnate Bill No. 14 of 2015)

3. Any Other Business

4. Adjoununent/ Date for the Next Sitting

MIN.NO.D C.Dl369 12016: PRELIMINARIES

Tlre Chairpersoll called the tneeting to order at 2.20pm and tliereaftel' a prayer was read. The

Chairperson then welcomed Ifon. Members to the trvo days retreat and gave the following
courmunication:

i. Tlie urain objective of the retreat was to considet' the Kenya National Examination

Council (Arnendment) Senate Bills No. 7 and 14 of 2015, the Kenya National

Examinations Council (Arneridtnent) Bill, Qtlo. 38 of 2016) bV I-Ion. Alfred Masadia,

M.P, the Basic Education (Amendment) Bill, 2016 by Hon. Grace Jernutai Kiptui, M.p
and brief on the Budget Policy Statement.

MIN.NO.DC.Dl370l2076z CONFIRMATION OF TI{E MINUTES FROM TI{E
PREVIOUS SITTINGS

Confirmation of the Minutes of the previous sitting was deferred to the next sitting

MIN.NO.D C.D 137 11201 6 : CONSIDERATION OF I(ENYA NATIONAL EXAMINATION
couNCrL (AMBNDMENT) SENATE BILL NO. 14 OF 201s

The Committee was ittfolmed that tlie aim of the I(NEC (aurendment) Act r,vas to empower the

council to withhold, nullify or cancel results of candidates involved in irregr-rlarities. It ra,as

important that the couucil does not exercise its powers arbitrarily at the detriment of candidates.

Tlie tribunal is viewed as necessary so as to check upon the actions of the couucil.

The Cormnittee was theu takett through the l(enya National Examination Council (amendment)

Senate Bills No. 14 of 2015 as follows: -

CLAUSE: 2 Amenclment of the long title

To provide for the aspect of "establishmeut of exaurinations appeals tribunal" in tlie long title

Ilecommendation: Agreed to

a

a
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CLAUSE: 3 Amendment of section 2(definitions)
Introduction of the terms

"cotltlty director of education"; per the Basic Education Act, "teclurical a1d vocational education
per the TVET Act and "Tribunal" to mean the proposed examinations tribunal.

Rccommendation: Agreed to
Justification: These definitions adopts the meanings in existing legislation

CLAUSE: 4 fnsertion of a new part
Nerv section 40A-establishment of the National Examinations tribunal

Recommendation: Agreed to
Justification: The persons proposed to sit in the tribunal are so ploposed in older to coniprise an

independent and impaltial tribunal. These ale a person nominated by the JSC to offer legal
expertise, teachers for their experience ir-r teaching, pal'ents representatives to advocate for the
r-ights of children, TVIIT notninee as a person with experience in malking examinations.

New section 40B-tenure of the tribunal
It is proposed that members hold office for four years but eligible for reappointrnent for a furlher
one term
Recommendation: Agreed to with amendment; "A member of the Tribunal shall hold office for
a tertn of tlu'ee years and shall be eligible for re-appointment fol one ftirther term of ttu'ee years."
"The Chailperson shall hold office for four yeal and shall be eligible for re-appointment for one
fur'thel term of four years."

Justification: To guald against lack of quorurn.

Inscrtion of nevy section 40C-Rernuneration
Recommendation : Agreed to
Justification: It is proposed that members lnay be paid allowances

Insertion of nerv section 40D - vacancy in office of member
Recommendation: Agleed to
Justification: Instances leading to vacation of office are ploposed

Insertion of Scction 408 - Sittings of the tribunal
Recommendatiou: Agreed to with amendrnent

Justification: the place and time of sittings shall be as detennined by the rnembers of the

tribunal. (It should be standald and given a telm)

a
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Recommcndation : Agreed to

Justification: Quorum is proposed as three members

Insertion of section 40G- Jurisdiction to hear appcals

Recommcndation : Agreed to

Justification: TIie tribunal shall heal appeals frotn the decision of the council to withhold cancel

or nulliff results

Insertion of section 40H- secretariat of the tribunal

Recomntendation: Agreed to

Justification: The CS may designate a public oIficer serving in the uriuistry to be the secretary

to the tribunal and also other officers to serve in the secretariat.

Ilsertion of section 40I- Appeals from thc decisions of thc council

Rccommcndation: Agreed to witli amendurents in (1); insert "ol' an institution" immediately

aftel the word "Pel'son"

Justification: Appeals to be in prescribed form, through the couuty education board (it is r-urclear

r,vhy an appeal is to be tlrade through the board)

For miuors, appeals may be submitted by a parent or guardian.

Appeals to be lodged rvithin l4days fi'om the date of receipt of the decision of the council

Insertion ofscction 40J- procedurc ofthe tribunal

l{ccommcnclation: Atnendmeut (3) (a) & (b) Dropped.

Justification: The Courmitlee adopted I{on. Agoi's proposal

Inscrtion of section 40I(- l'>owcrs of thc tribunal

Rccommcudation: Agreed to

Justification: Tlie tribunal is empoweled to take eviderlce oll oatlt and sumrllon witnesses

Inscrtion of section 40L- Decision of thc tribunal on appeal

Ilecommcuclation : Agreed to

Justification: The tlibunal may confirut, set aside the council's decision or make other

appropriate orders.

Insertion of section 40M- cnlbrccment of orclet's for costs

l{ccomtnetrdation: Agrced to

Justification: The orders ol'costs may, be filed in the I{igh Court and deemed to be a decree of

the I{igh Cottrt heuce enforceable as such

a

a
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Recomrnenclation: Agleed to

Justification: This is in line with the supenisory jurisdiction of the high court under Article
I 65(6) (over quasi-judicial bodies)

Insertion of section 40O- Rules and procedures of the tribunal
Recommendation: Agreed to

Justification: The timelines given to make the rules may be too little. This is noting that the

tribunal requires to be established first. If rules are not made within the ploposed 9Odays the

tribunal will have breached the law.

CLAUSE 5: Amcndment of Section 45

Recomrnendation: Agreed to

Justification: It infonns an aggrieved candidate of light to appeai

MIN.NO.D C.D137212016: CONSIDERATION OF KENYA NATIONAL EXAN{INATION
couNCIL (AMENDMENT) BrLL, CltO. 38 OF 2016) BY I{ON. ALFRED MASADIA,

M.P
The Cornmittee was informed that;

I. The Principal object of the Bill was to amend the Kenya National Examination

Council Act.
II. Tlie Bill proposes to provide for disciplinary plocedure before nullification of

exarninations, the enhancement of the quality and contlol of examinations and to

protect the basic rights of candidates as well as providing professionalism in

investigation of examination irlegulalities.
IIi. The Bill further plovides fol appeal mechanism on decisions relating to exarnination

irregularities hence establishing an Appeal Tribunal.

Ilecornrncndation and Way fbrrvard

The Comrnittee resolvcd to drop amendments by I{on. Agoi Alfrcd Masadia, M.P and

adopt the Thc I(enya National Exarninations Council (Amendrnent) (No. 2) llill, 2015

(Senatc Bill No. 14 of 2015) since it \vas more elaboratc and compt'ehensivc. The Committce

horvcver adopted the follou,ing Clauses from Hon. Agoi Alfred's Bill which rvere to be

merged with the Clauses in Senate Bil[;

458 (3) The Appeals Tribunal shall within thirty days detertnine an appeal relating to

examination result at primaly level.

(a) The Appeals Tribunal shall within sixity days determine an appeal relating to examinatiou

result at secondary level.

t
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45F A rllelnber, offtcer, ageut or staff of the Council whose ourission and or cornmission leads 1o

an examination irregularity commits au offetrce and is liable upon convictiol, to ilrltriso,,rent
for five year tertn, or a fine not exceeding fir,e rnillion shillings or botir.

That Clause 45F should bc movccl to clause on offcnces.

MIN.NO.D C.D 1373 12016: CONSIDtrIIAI'ION OF I(ENYA NATIONAL ExAMINAI.IoN
couNCIL (AMENDMENT) SENATIT BrLL NO. 7 OF 201s

Members w'erc infol'mcd that;

Tlre Bill sought to atriend the I(en1,a National Examinations Council Act, No. 29 of 2012, tc
ensure that evel'y candidate ra4lo has sat Ibr exatnitrations at the primary ancl secopclary school
level is issr-red u'ith the certificate awarded to hirn or hel by thc Kenya Natiolal llxa,riuations
Couricil. Article 43 (l) (f) of the Constitution confels on evely persorl the right to educatiou.

In addition, Article 53(lxb) of the Constitution conl'ers on every chilcl the right to fi.ee alcl
cornpr,rlsoty basic education. Tlie light to education includes thc light to receive a certificate as

evidence of such educatiotr. The withholding of a cer{.ificate issr-red to a cliild woLrlcl therefore
letter the right of the child to edr-rcatiotr rvhicli culmiuates in the sr"rbnission o1'a certilicate to the
child. Similarly, tlie u'ithliolding of such certificate hampers the ability of the chilcl to pllrslle
further education slior,rld tlie child intend to uudertake further education. 'fhe state shor,rlcl therefore
take measures to ensllrc that certificates au,arded are issued to candidates.

CLAUStr 1: Short title -Kert1'a National Examinatious Council (An.renclment) Act, 2015.
Ilccommelrclatiotr : Agreed to

CLAUStr 2: proposal- nett' tlcfinition

Section 2 of the i(enya National Exatnitiations Council Act, herealter relbrred to as ,,the

principle Act", is aureuded by inserting the following new de{lnition inurecliately after the

definition of the wotd "Examittation"

"examinatioll centl'c" lllealls a school or any olhel institution or' ltremises usecl to acl,rinister
exanrinatiotrs cottducted b or on behzrlf of the Council with legarcl to cancliclates at the priprary or
secondarY school levcl;

Rcconrmcntlatiott: Agrced to

Justification: Institutiou or 1;retuises apilroved and legistcrecl by thc Council lor lturltoses ol.
aclministering CounciI Iixaurinations

CLAUSL 3: Proposal- nell'srrbsection (3)

fhe plincipal Act is amended itr section l0 by inscrting the {bllowil,e le,uy subsectio.
irnmediately altcr .subsection (2) -

1
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(3) A person who contravenes the provisions of subsection (1Xb) cotnurits an offence and

shall be liable, Lrporl collviction, to a fine not exceeding tu,o hundred thousand shillings or to

imprisotunent fol a term not exceeding six mouths or both.

Recornmenclation : Atnendment Dropped

Justification: Pr-ovided fol in Clar-rse 7

CLAUStr 4: Proposal- new section 45A

The pri.cipal Act is amencled by inserting the following new sections irnmediately afteL sectiou

45-
45A. (1) The Cogncil shall, t4:on releasing the I(euya Certificate of Prirnary EdLrcation or

the I(enya Certificate of Primary Education or the I(enya Certificate of Secondary Education

examinatiol Lesults, transrnit the result slips of all candidates to the respective examination

centers within a peliocl of one month fi:on-r the date of release o1'the results.

(Z) A head-teacher or principal of an exarniuation centre shall release to the lespective

canclidates, the result slip received utlcler subsection (1).

Recomtnencl ation : Agreed to

Justification: to specify the that result slips be released and transmitted u'ithin a specifred

ti,reline. I(NllC will be manclatecl to tlansmit the result slips to exatniuation centres r'vithin one

rno,th from the date of lelease of national exarnination results (it specifies I(CPE and KCSE).

Recopsidel an atnendment t6 covel other exams offered by KNEC.

CLAUSE 5: Proposal- nerv section 45AA

45AA. (1) The Council shail, witltin a periocl of two tnonths frorn the date of release of

the l(e,ya Certificate of prirnaly Ilclr-rcation or the Kenya Certificate of Secondary llducation

exa,rination r.esults, transit to the examination centres, the cet'til.tcates of the respective

canclidates who sat for the exatniuatious.

(2) 'fhe head-teacher or principal of an exaurination centre shall not withhold the

celtilicate awarded to a candidate under this Act.

(3) A calclidate shall, in collecting his or iter certificate, r'erify the accut'acy ol. the

particulars as set ottt iu the certificate including -
(a) the candidate's llame ancl index uuurber;

(b) the natlte and code of the exatniuatiotl centre; and

(c) lhe grades of the respective subjects and the mean score.

(4) A calcliclate who iclentifies a discrepzrncy in the certificate issr-ted shall notify the

CoL,rcil of such cliscrepalc), within thirty days o1'tlie receipts of the certificatc.

(5) 'l'he Council shall rectily any discrepancy notified by a carrdidate under subsection (4)

within a peliod of thirty days fi'om tlie date of sr-rch notification.

(6) fhe Coulcil shall neet the costs ol lectifying any discrepancy notified by a candiclate

under sr-rbsection (4).

7

a



a

a

(l) A persoll who coutra\/elles the provisions of this section cornrnits an offerce a,d shall
be liable, on convictiou, to a fitle not exceecling two liundrecl tliousancl shilli,gs or. to
implisonment for a tenn not exceeding six month or to both.

Rccotntnctrdation: Agleed to with aureudments in sections (3) inser.t ,,(cl) photograph,,; (4)
itrsert the phrase "by wliting" imtrtediately after tlie u,orcl "Council',; (5) cleletc ,.t5irt1, 

days,, a,cl
substitute with "three months"

Justification: The proposal t'elates to issuance of certificates after release of KCI)E ancl KCSII
exaurinatiotr t'esults. The effect will be that the I(NEC will be require to tr.a.s.rit certillcates of
candidates who sat the exattrs within a periocl of two months fi'orn exam results r.eleasc clates. iu
case of any discrellartcy it i.s prol;osed that a complaint rllay be loclgecl with KNllc within 30
days of receiPt of the certificate' KNEC will then have 30 clays to make a,y rectificatio.. KNEC
will bear any costs incidental to tlie rectification.

CI.AUSE 6: Pt'ollosal- nov scction 45I]

458. (l) l'lie Coutrcil shall fol the puryose of facilitating the icle,tificatio, of t5e
candidate to whour a certificate is to be issuecl uncler section 45A, emboss on each certificate
awarded by it to a candidate, the photograph of the candiclate with respect to r.r,ho,r the
certificate is awaldcd.

(2) Every head teacher or Pt'iucipal of an examination centre in wliich a. exa,iiriatio, at
the primary or secolldary school level is administerecl sliall, for lrurposes of subsection (l),
sttburit to the cotrncil the photographs of candidates who have beel r.egisterecl to Lr,clertal<e
exatuitlations in tliat exatnititttiotts cctrlre in sucli fonu and within such time as the Cou,cil tria1,
dire ct.

(3) A persou tvho cotttravettes the provisions of subsection (2) colrmits an ofl.c,cc a.cl
shall be liable, on couvictiotr, to et fine not exceeding eight hr-urdrecl thousancl shilli.gs or. to
irnprisonrnent for a tenn not exceeding oue year.or to both.

Ileco ur nr erttl a tiott : A tneuclurent Dloplted

Justilication: Provided for under cleruse 45AA(3)

Way fol'l,ard: Thc Clauscs shoulcl

vcrificatiotr of rcsult slip.
be rcnulnbq.ecl and inscrt Nqy Clause 44A on

MIN.NO.D C.D137412016 coNStDtrRATIoN oli THII IIASIC IIDTJCA'I-ION
(AN{rrNDN{llN1) BILI,, (No. 35 of 2016) By I{oN. GRACE JEN{UTAI I(IpI.uI, N,I.p

a

a

a
Mcmbcrs u'crc ittfol'tncd that;
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TIre Bill sought to amend the Basic Education Act, No. 14 of 2013 to provide for the distribution

of fiee sanitary towels to every girl child registered and eruolled in a public basic education

institr,rtion.

CLAUSE 1: Short title -'fhe Basic Education (Arnendment) Act, 2016

Recomrnendation: Agreed to

Justilication:

CLAUSE 2: The Basic Education Act is atnettded in Section 39 by -
(a) deleting the word "arld" appearing in paragraph (i);

Rccommendation: Agreed to

(b) inselting the following uew paragraph (i) -
(k) plovide fi'ee, sr-rfficient and quality disposable sanitaly towels to every girl

child registeled and enrolled in a public basic institution who has reached puberty.

Rccornmendation: Agreed to

Justification: The proposal is in furtherance of Alticle 43(1Xb) on the rigltt of every persou to

the highest attainable stzrndard of health. Also A. 53(1Xb) on the light of every ciiild to free and

cornpulsory edr:cation and 53(1)(c) on tlie right of evet'y child to basic nutrition, sltelter- aud

health.

Many leedy girls rliss school duling menstruatiou due to lack of access to disposable sanitaty

proclucts. Wliiie there are several projects geared tou,ards assisting girls who have attained

pubelty ra,ith sanitary products, it is notable that these lrrojects are tnainly spearheaded by plivate

ilclivicluals ancl institutions while the Goverument has not played an active lole in addressing the

challenge.

CLAUStr 2: Section 88 of the Principal Act is at.uendecl iu subsection (2) by -
(a) inserting the wold "and" immediately alier the wold "developtnent" appearing in

paragraph (f);
Ilecomtuendation: Agleed to

(b) inserting the following new paragraph imrnecliately after paragraph (f)

(g) the acquisition of sufficient ancl cy-rality disposable sanitary towels to every

girl chilcl registered ancl enrolled in a priblic basic education irtstittttion who

has reacired PubertY.

Recommenclation: Agreed to with amendmeut to (g); "the acquisition of sufficient and quality

salitary towels to ever1, girl chilcl registeled and enrolled in a public basic education institution

who has reachecl pr-rberty, ancl provide cotnfortable and safe etlvironntent for disposal."

t

tt

9

a



a

I

Way forwal'd:
Thc Bill should provide for conditional capitation to schools so that thc schools can buy t5c
Sanitary tovt'cls.

MIN.NO.DC.DI375/2016: BRIEF ON TI{E PROPOSED BASIC EDUCATION
(AMENDMENT) BILL, 2016 By I{ON. KtrNNtrTI-I OKOTII, M.p
Hon. Kenuetli Okoth irlfomred the Conmittee tliat the proposed legislative proposal was meant
to ametrd the Basic Act, uo. 14 of 2013 to provide for establishment of Pr-rblic private part.ership
schools, as a category of schools in Kenya apart fi'orn tlie public and private schools.

The proposed atneudtnent intends to improve the quality of eclucation service delivery in Kenya
since Public Private Partnership spousored schools bring together the r.each of tlie Govern,rent
system with the intlovation of the private sector so as to improve the qualitl, of the eclucatiorr
system as a ra,hole.

Recommettdation: The Cotnmiftee t:ecommended tlie Ifon. I\rlernber for lhe i,itiati,e a.cl
resolved to deliberate ou the Proposal once it's cornnlittecl to tlie Departrleltal Cor,rnittee o,
Education, Research and Tecllrology.

MIN.NO.D C.D 137 612016: ANY OTI{ER I}USINESS
No any other business arose.

MIN.NO.D C.D 137 7 1201 6 : ADJOURNMENT

The Cliairpersott adjoun'red the rneeting at l:30 1tm.

Signed

I{on. Sabina Chegc, N{.P

(cI{AIttI'BRSON)

a
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DEPARTMENTAL COMMITTEE ON EDUCATION RESEARCH AND TECHNOLOGY

ADOPTION OF THE REPORT ON THE KENYA NATIONAL EXAMINATIONS

couNctL (AMENDMENT) BILL 2OL5 BY HON. ALFRED AGOI, MP
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, REPUBLIC OF KENYA

NATIONAL ASSEMBLY
ELEVENTH PARLIAMENT _ FOURTH SESSION

ln the Matter of consideration by the National Assembly - The Kenya National
Examinations Council (Amendment) Bill, 2016

Article 118(1)(b) of the Constitution provides that, " Farliament shall facilitate public
participation and involvement in the legislative and other business of Parliament
and its Committees." Standing Order 127(3) states that, "the Departmental
,Committee to which a Bill is committed shall facilitate public participation and shatl
take into account views and recommendations of the pubtic when the Committee
makes its report to the House".

The Kenya National Examinations Council (Amendment) Bilt, 20l6hasundergone
First Reading pursuant to Standing Order 127(3) and is now committed to the
Departmental Committee on Education, Research and Technology for
, rsideration and thereafter report to the House.

Pursuant to Article 118(1)(b) and Standing Order 127(3), the Committee invites
interested members of the public to submit any representations they may have on
the said Bill. The representations may be forwarded to the Clerk of the National
Assembly, P.O. Box 41842-OO1O0, Nairobi; hand-delivered to the Office of the
Clerk, Main Parliament Buildings, Nairobi; or emailed to clerk@parliament.go.ke;
to be received on or before Tu 25thOctober, 2015 at 5. 0Opm.

JUSTIN BUNDI, CBs

I

SUBMISSION OF MEMORANDA

CLERK OF NATIONAL ASSEMBLY
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REPUBLIC OF KE}ry4

OFFICE OF THE ATTORNEY-GENERAL
&

DEPARTIIIPT:I'OT JUSTICE

Ref. No. 199/1/45

The Clerk of the
National AssemblY,
Parliament Buildings,
P. O. Box 41842"00100'
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Date: 13th July, 2015
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NAI RC)Bt.

Glil
RE: PRE-PUBLICATION SCRUTINY:

Tr{E BASIC EDUCATION (AM ENDMENT) BILL, 2015

\'oirr letter ref. no. KNA/[D[JC/C:ORR/'201/(62) dated 7il'July, 2015 refers'

'Ihe proi:osed [iill has as its main purpose the prr:vision of sattitary torvels for

ferrraie students of pubescent age in all basic education institutions.

With due respect, the Bill is not advisable because-

fa) the provisions are vague-
"sufficient arrd ctruality rJisposable" sanitary towels can be interpreted

very differently by different persons, rending it difficult to inrplentent"

(b) the Bill has cost impiications, and should therefore be considered by the

Treasury.
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(c) the Bill concerns a matter which can be dealt with adequately at county
level out of the various Funds established by the Covernment at that
level.

E. . N6'ANG'A
Senior Deputy Chief Parliamentary Counset

ATTO EY EN

13th July, 2015

a

J

a

t

I



bLtl

u) la
at

REPUBLIC OF KENYA

THE NATIONAL TREASURY
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Telegraphic Address: 2292 1

FINANCE.NAIROBI
[:ax No.: 310833
Telephone: 2252299

Ref: RES L06L/15lOL (41

Mr. Justin Bundi
Clerk of the National Assembly
Parliament Buildings
NAIROB!

THE NATIONAL TREASURY
P.O. Box 30007-00100

NAIIIOBI
KENYA

Date:Llth August, 20L5

Dear &"t\;
PRE.PUBLICATION SCRUTINY OF THE PROPOSED BASIC
EDUCATION (AMENDMENT) LEGTSLATTVE PROPOSAL, 2015

t

I

Your letter Ref.KNA/EDUC./CORR/20751 rc2) dated 7th 1uly, 2015 on
the above subject refers.

We have noted your request for comments on the legislative
proposal to the amendment of the Basic Education Act to provide
free, sufficient and quality disposable sanitary towels to every girl
child registered and enrolled in a public basic institution who has
reached puberty,

We concur with this proposal, however the financial implication may
not be affordable and sustainable in the Medium Term, with the
estimated budget requirement of Kshs.2.L4.billion. ln the Fy
20L5lr1 Budget the provision of sanitary towels is Ksh.400million.
This will therefore result into a financial gap of Ksh.L.Tbillion, The
National Treasury is not able to provide this funding. Attached
please find the National Treasury Memorandum on the Basic
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{Education (Amendment) Legislative Proposal, 2015 for the
necessary action of the National Assembly,

yours trcu$

Srvh\
MUTUA KILAKA, CBS, SS
PRINCIPAL ADMINISTRATIVE SECRETARY
FOR: PRINCIPAL SECRETARY/NATIONAL TREASURY
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THE NATIONAL TREASURY'S COMMENTS AND

RECOMMENDATIONS ON THE BASIC EDUCATION (AMENDMENT)

BILL, 2015

Background

1. This Bill seeks to amend the Basic Education Act, No. 14 of 2013 to provide

for free sanitary towels to every girl child registered and enrolled in a public basic

education institution upon attaining puberty. This recognizes the right of every girl

child to education and proper health care and in particular reproductive health. It is

clear that lack of sanitary towels is one of the causes of absenteeism amongst both

Primary and Secondary school-going girls in the country.

2. Clause 3 seeks to amend section 88 (2) of the Principal Act by providing that

the Cabinet Secretary shall make provision for the acquisition of sanitary towels

while preparing the annual estimates of revenue and expenditure for the

Department. This is to ensure that funds are availed for the purchuse and

distribution of the sanitary towels.

Observations

3. The National Treasury notes that Section 30 (1) of the Basic Education Act

makes it mandatory for every parent who has a Kenyan child or a child who resides

in Kenya to ensure that they attend school regularly. However, some parents may

not be able to afford sanitary towels and can be an impediment for their children to

attend school regularly. Therefore, by providing free sanitary towels the

Govemment will discharge its obligations of ensuring access to education and

reproductive health.

L llPage
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4. The enactment of this Bill shall definitely occasion additional expenditure of

public funds through the normal government appropriation. During the current

Financial Year 2015116, the Government has provided KSh. 400 million for the

sanitary towels to girls.

5. School enrolment for girls who need to be supplied with sanitary towels

stands at 1,933009 for primary and I ,035,827 for secondary schools. The cost for

the total coverage will be KSh. 2.14 billion per year. This cost covers purchase

and transportation of the towels to schools for 9 months in a year.

6. This activity has been allocated KSh. 400 million in the FY 2015116

Budget. This will cost the exchequer an additional KSh. 1.7 biltion to cover all the

girls.

ll,ccommendatiott:

7. The National Treasury notes that this is a noble idea to reduce the

absenteeism of the girl child especially in the primary school level. However the

resources required are quite high considering the economic conditions and the

prevailing priorities of the government. The activity cannot be financed at once and

therefore this may be done progressively.
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KENYA LAW REFORM COMMISSION

",4 vibrant Agenc.vfor resport.sive Law Relbrm'

Telegrams: "LAWREFORM" NAIROBI
Teleplronc: Nairobi, +254-20-2241 l861224l20l
Fax: +254-20-2225786
www. info@klrc.go.ke

When replying please quote

Rer' No' KtR'qf&f;[r5'3(6.0)

The Clerk of the National Assembly
Clerk's Chambers
National Assembly
Parliament Building
P.O Box 41842-OO1OO
NAIROBI

(Attn. Mr. Michaei R. Sialai)

KENYA LAW REF'ORM COT,,IMISSION
REINSURANCEPLAZA

3RD FLOOR
4 TAIFA ROAD

P.O. Box 34999-00100
NAIROBI, KENYA

i4rh :,ulv:2a15 20' '
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'(b)
W,c&*-PtDeai

RE: PR'E.PUBL.tCATICN] SCRUiT!NY OF THE PRCPOSED BAS!C EDUCATION(AMENDMENT) LEGISLATIVE pROpoSAL, 2Ol5

Kinrlly refer to your letter Ref.No.KN,A/EDUC/CoRR/2015/(62) of 7th July. 2015 on rheabove subject.

Enclosed hererarith please find commission's comments on the pre-publication scrutinyof the Proposed Basic Education (Amendment) Legislative prop.sal, 2015.

As always, rve thank you for your support to the commission.

u&1(-
Yours

a

-/' .{
e*Ap^ k

J oash Dache, MBS
Secreta ry/C hief Execuitirre Officer
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Pttrsuanl. to dre Provisiotrs ol' Stancling Orrlcr No. 114, (3) (b), rhis legislativc proposai 5as bce.
rcl'crred to tllc Dcpartrttctrt:rl CornrniLtec on Eclucation, Rescirch and 'l'cclt.ology lbr its pre-

Ptrblication scruLiny' 1'hrough the Clcrk ol' thc National Asscprbll,, tlrc Kcnya Law llelbrrn
Cotntnission lt:rs reccive<l thc sai<l Legislativc Proposal and will procecd to corlr1clt zrs lrercun4cr.

o

'l'hc llrirnary obie ct ol' tltis llill is to anrend thc lJasic E<lucltion Act No. l rl ol' 20l B to providc lor
thc rlistribtttiorl ol li'ec s:rnitary krlels to cvcr1, girl chikl rcgistcrcd a14 eprollc4 i, a public basic

ctlrtc:rtiotl irlstitution ull<ltt :tltitining pubcrty. 'l'his arncn<lrncpt fizrs bccp gr-ourr<lcd i. Articlc 4i]

an<l 53 ol'thc Constitution.

\4/c ue lvcll aw:rrc that Articlc 43 (1) (a) providcs th:rt "Every person has the right to the highest

attainable standards of health which includes the right to health care services, including

reproductive health care." 'l'his Lcgislativc lrropos:rl :rlso takcs cognizancc 9l't5c rig6ls cptr-cncSerl

ttt.itlcrArticlc 5ll ol'the Colrstit.ution u.ith Articlcs 53 (l) (b) provirling'1br thc riglrt of c'cryc6ilrl t,
Iicc and cotnpulsorY educ:rdon:urd A.rticlc 53 (1) (c) provi<ling {br tfte riglrl o['cycry cSild to basic

rurrtr'ition, sltcltcr irnd healt]r.

It is against dris ll:rckgroutrd atrtl in fullillmcn[ ol'thc providcrl consdtutiol:rl proyisions tSaL Cla.sc
2 ol'the llill sccks t.o intr-oducc :I new paragraph undcr Scction 39 ol't|c llasic lirllcation AcL to 5c

trutnllered (k) an<l which s&rtcs th:rt: "It shall be the duty of the Cabinet Secretary to: (k)...provide

free, sufficient and quality disposable sanitary towels to every girl child registered and enrolled in a
public basic institution who has reached puberty.,,

'l'hc Ilill also sccks to arne tr<l Scction 88 ol' thc Basic l:l<lucation Act No. l4 ol' 201ll by i.scrli.g a

llcl'l/ l):LraglaPlt Lo be nulrlberc<l (d zurrl drc sarnc is to rcad as lbllorvs: "The annual estimates shall

make provisions for all the estimated expenditure of the Deparknent for the financial year

concerned and in particular shall provide for- the acquisition of sulficient and quality disposable

sanitary towels to every girl child registered and enrolled in a public basic institution who has

reached puberty
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COMMENTS

It. is our corsidcred vicw thal the lbllowing rvords cotr[itrctl in tlre pt'oyroscd :unendurents sltould

bc del-urccl a,cl irsertcd in Scction 2 under tltc Intcrprct;rtion of tlre Basic I'lrluc:rtion Act No, l4 ol'

2013

PUBERTY

.f5e wor<l ,,puberty" is <lclined in thc Collins Dictionary as: 'The period at the beghning of

adolescence when the sex glands become functional and the secondary sexual characteristics

emerge.

I.rlccrl i. t5c c^sc ol'The State of Oregon vs. Ronnie Scotr Mayes, 2008 thc Oregou Court ol'

Appcal 5arl t5e opportunity to dcline Lhc r.r,ord "Puberty" iurd Pronounccrl dral: "Again, as a

question of stahrtory construction, we b"grn with an analysis of the text of the statute in context.

.We 
note at the outset that the text "post-pubescent," as used in ORS 163.700(2) (b) is ambiguous.

To start, Websrcr's does not contain a stand-alone definition of 'post-pubescent.' However, it does

define ,'pubescent" as "arriving at or having reached puberty: characteristic of or relating to this state

[.]" Webster's Third New Int'l Dictionary 1836 (unabridged ed. 2002). In turn, "pubertv" is defined,

AS of of first of

the

h*rr- *d i, hi*lher primates bv the first occurrence of menslruation in tle femalel,l" (linrllltasis

mine)

We arc convincccl t-hat in arriving at a delinition ol'dte worrl lrubcrty, iurd uking into corrsidcratiott

tSat tSis Irgislativc Proposa.l is palticuliuly conccmed with thc Provisiott ol'li'cc, sullicicnt, quality

sar-ritar-y towcls lbr every girl child rcgistcrcd :urd cnrollcd in a public basic institution, wc l)roposc

that the word "PubcrLy" bc sl>ecilically delincd as "the period at the besinnins of adolescence

of

of

a

a

a

)

,t

GIRL CHILD

I note that unclcr Section 2 ol'thc Basic liducation Act No. l,l ol'2013, thc wor<l "child" is dclinc<l

?rs 
,,chi]d,, mearrs an individual who has not aUained the age of eighteen years;



(
'l'lle Bill in Proposing :unettdtnctrts denotcs t]ral the [r'cc, sullicienL aprl ryLrality sanitar-y towcls .s5:rll

be prol'itlc<l to cvcr), "girl chik1".........-lhc lvor<l "girl child" c:ur bc <lcfine<l as a ,'a female

individual who has not attained the age of eighteen yea.rs.,,

)

)

PROTEgfl ON OI-|IONS AND OCIATED RISKS

A surcy conductcd by the Kcnya Industrial llese:r-rch ancl Dcveloprlcnt Institutc yielcled t5c

Ibllowing inlbrrnatjon otr the adv:urt;rges :urd rlisa<lvantagcs on the protcclion oprions:

Disposable pads lt:rvc :uguably bccn rcgarrlc<l as a hc:rlth thrcaL to t|c psers. 1'5cy 6:rvc 5cc.
tnanulactrtt'cd tlrrotrgh clternical l)rocesses such as chlorinc blcacfiing r,v[ic[ rcleases clioxin as a

byprocluct. 'l'lte tnost llotetlt c:ucittogen known [o sciencc, risks fbr cnrlorlel-riosis (:ur ipf'ectio. ,f'
thc utcrinc lining), suPpress the itntnttne systcnr, incre:rsc thc risk o1'llclvic in{l;unn:rtory rliscasc,

reduce l'crtiliq', :rnrl ltossibly intcrl'ere with nonnal letal and childhoorl developmcnt. Adclitjvcs

suclt as li'agr'mccs art<l <leodorants, absorbency agcnls iurrl wet-sh'cnglh agcnt olicn, poly-sorbarc,

urea Ionnzrlrlchydc can :rlso causc allcrgies anrl skin reirctions.

Re usable pads arc unhygicnic i{'not w;rslted thoroughly bclbrc :u-rd :rlicr usc ancl often leak duc r.

. poor ;rllsorbctrcy. 'l-hc users also necd to h:rvc acccss [o w:rtcr :ur<l so:r1l lbr lvasfiing tfie ltarl ;rlicrI
eaclt usc whiclt becotncs a challcngc to the rn:uginalizecl poor schoolgirls.

i In Kenya, uncrnploynrcnl rate stancls aL S4%:urrl 58% ol' thc popul:rtion live in altjcct povcrty.

Cotntncrci:rl Pzrds :trc [.oo cxpettsive lbr rnost unclerprivilcgcd scho<>lgirls iur4 your]g vrrorr]c1 :rs

suclt dtel' opt {br low cost reusablc cloth pads which ltowcvcr, arc u1[ygiclic and uncolrlbrtable .

, An initiativc l.o makc available sustain:rblc low cost, sirl-c, absorllent and dcgrixlable quzrlity surit;ry

Pads Lo drc poor schoolgirls :urd youug wornen is neccssaly. 'l'his c:ur bc realize6 by rlesigli.g,

developing :urcl protlucing .sanikuy pads using loc:rlly availablc prateri:ils li-orn b;unboo plan[ a,<l

low cost sanitary parl rn:rking invention

It is irnllcrative that tltc word saniuuy towel is dclinc<l in thc intcrllrctation scction. Copsirlcrilg t5c

challengcs ltosecl :Il)tx'c, we proposc that thc word s:rnitary towcl :rs rvgrcle<l in t6c llroposctl
ittncnrltuctrts be dcfinc<l to include quality disposable pads, reusable pads and degradable pads.
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REI'UBLIC OF KENYA

MINISTRY OF EDUCATION, SCIBNCE & TECHNOLOGY
STATE DEPAIITMENT OF EDUCATION

Telegrams : EDUCATI ON-NAIROBI
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Telephone: Nairobi 318581
Bax:214287
E-mail: elimu @ todays.co.ke. I

-When replyifgTl-asc quote - -

Ref. No.MOE. HQS/3/6/50 (sl)

Clerk of the National Assembly
Parliament Building
P.O. BOX 41842,00100
NAIROI}I.

Jogoo House "8"
Harambee Avenue

P. O. Box 30040 - 00100
NAIROBI

Date: 3'd August,2015
Lo6^/*Anjl

@ L
o 'et

ATT: MR. MICHAEL R. SIALAI
S K

RE: PRE. PUBLICATION SCRUTTNY OF THE PROPOSED

ft
0

BASIC EDUCATION (AMENDEMENT) LEGISLATIVE
) I PROI'OSAL, 2OI5

( The objective of the provision of sani wels to ls in Primary and Secondary
schools (inclusive of special schools) is to enhance access, equity, quality,
attendance, retention and transition for the disadvantaged girl child

The Ministry of Education, Science and Technology appreciates the concern raised
by the Hon. Member of Parliament. The provision of sanitary towels to needy girls
will meet the constitutional requirement. The focus for the provision of sanitary
towels to girls could be limited to the ASAL re ons hardship areas, informal
settlements and pockets of poverty.

Kindly note there are other more needs in Education like inadequate infiastructure
and shortage of teachers in schools where substantial amount of funds could be
directed to.
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