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a PREFACE

Mr. Speaker,Sir,

The Parliamentary Departmental Committee on Administration and National
Security was constituted pursuant to the provisions of Standing Order No. 198 of
the National Assembly and has executed its mandate in accordance with the
provisions of the said Standing Order 198(3), which mandates the Committee to,
inter alia;

(a) investigate, inquire into, and report on all matters relating to the
mandate, management, activities, adminirtration, operations and
estimates of the assigned Ministries and departments; and,

(b) investigate and inquire into all matters relating to the assgned
Ministries and departments as it may deem necetsary, and as may be
referred to it by the House...

Mr. Speaker,

According to Schedule ll of the Standing Orders, the Committee examines the
following subjects:

i) PublicAdministration
ii) National security
iii) lnternal Security

iv) lmmigration
v) Prisons Service

vi) National Youth Service, and;
vii) Natural disasters

The committee oversees the following Ministries and Departments:

(i) Office of the President (Cabinet Office & State House)
(ii) Office of the Prime Minister
(iii) office of the Vice President and Ministry of Home Affairs
(iv) Ministry of Provincial Administration & lnternal security
(v) Ministry of State for Public Service
(vi) Public Service Commission
(vii) Ministry of State for lmmigration and Registration of persons
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Mr. Speaker, Sir,

The following are the Members of the Committee:

The

The

The

The

The

The

The

The
The

The

Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.

Fred Kapondi, MP (Chairman)

Peter Kiilu, MP (Vice-Chairman)

Cyprian Omollo, MP
Danson Mungatana, MP
Raphael Letimalo, MP
Pollyins Ochieng', MP
Mohamed Hussein Ali, MP
Joseph Kiuna, MP
Maison Leshoomo. MP
Nkoidila ole Lankas, MP

Mr. Speaker,

The matter of assault of a Kenyan employee by the Managing Director of Shelter
Afrique, came before the Committee through a letter by the Hon. 5.K. Mwaita,
MP, Baringo Central. The Hon. Member had earlier on raised a Parliamentary

Question on Thursday,2Tth September,2012, seeking to know from the Minister
of State for Provincial Administration and lnternal Security, the following:

(a) Under what circumstances was Mrs. Karen Njeri Kandie, the Finance
Director at Shelter Afrique, assaulted by her boss, one Mr. Alassane Ba,
and why has he not been arrested despite orders of his arrest issued by
the Director of Public Prosecutions?

(b) Could the Minister confirm that the police were denied entry at Shelter
Afrique offices when they went to arrest him on 6th July, 2012?

(c) What is the Minister doing to ensure that the officer is not victimized in
her place of work?

From the answers given by the Minister and from subsequent supplementary
questions by several Members in the House, the Hon. Mwaita felt that the
Minister had not dealt with the matter sufficiently. This prompted the Member to
petition the Parliamentary Departmental Committee on Administration and
National Security to initiate investigations and establish the circumstances

surrounding the attack of a Kenyan national by a foreigner.
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The Committee, having considered the request by the Hon. Member, resolved to
carry out an inquiry into the matter. The Committee in its sitting of 5th December,

2012, resolved to invite the Minister of State for Provincial Administration and

National Security, the Minister for Foreign Affairs, the Permanent Secretary in the
Ministry of Housing and the Director of Public Prosecutions, to a meeting in order
for them to shed light over the matter of the alleged assault.

Mr. Speaker Sir,

During the meeting with the Minister of State for Provincial Administration and

lnternal Security, the Committee was informed that the Ministry had dealt with
the matter before, but could not enforce the arrest of the Managing Director
because the MD sought a court injunction stopping the Director of Public

Prosecutions from having the warrant executed.

The Committee heard that the Shelter Afrique file was forwarded to the Criminal
lnvestigations Department for directions and action. The Minister was still

awaiting further communication from the CID and the courts so that he could
carry out the arrest.

On the other hand, the Minister for Foreign Affairs informed the Committee that
the Shelter Afrique Managing Director does not enjoy absolute immunity as per

the agreement between him and the host country. However, the Board of
Directors did not act in good faith by insulating Mr. Ba from arrest and
prosecution, against the advice from the Ministry. Therefore, until the Board lifted
this perceived immunity, the Ministry could not declare the culprit persona non
grata hence the inability for the Ministry to act.

Mr. Speaker,

The Director of Public Prosecutions (DPP) told the Committee that on 20,h July
2012, he issued a directive to the Police Commissioner to arrest and press charges

against the Shelter Afrique Managing Director over the assault claim. However,
Mr. Ba managed to obtain a constitutional reprieve on the basis of immunity. The
court granted the MD a conservatory order in effect deterring the DPP from any
further action. The DPP has not been able to make any progress due to the
pending court case to determine whether Mr. Ba was exempt from arrest.

The Permanent Secretary, Ministry of Housing. who sits on the Board of Directors

of Shelter Afrique, informed the Committee that when the matter of lifting the
immunity on Mr. Ba came before the Board, the Managing Director referred to
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the conservatory order and maintained that he enjoyed immunity. Further, the PS

told the Committee that the Board had resolved to relieve the MD and Mrs.
Kandie from employment. However, the fact that the MD would have his

contract terminated does not shield him from criminal proceedings.

Mr. Speaker Sir,

The Committee also held a session with Mrs. Karen Kandie on 27th December,
2012: who gave a detailed account of the assault. She informed the Committee
that on the material day she was attacked by the MD, he had called her to his

office. When she differed with his opinion, he assaulted her, Ieaving her with
serious injuries on her hands. She reported the matter to her seniors, and sought
treatment from the hospital. She also reported the matter to the police.

She narrated how she has relentlessly sought justice from the courts, the
Government and even Parliament, which has not been forthcoming. She gave an
account of how frustrating the path of seeking justice has been. She believed that
the MD, who still sits in the Board of Directors of Shelter Afrique, has been using
his influential contacts to forestall justice. She also informed the Committee that
the Managing Director has threatened her on several occasions with dire
consequences if she did not withdraw her criminal suit against him.

She further informed the Committee that it was incumbent upon the Government
to protect its citizens from acts of aggression especially from foreigners as wat
enshrined in the Constitution.

Mr. Speaker,

After listening to the representations from the Ministers, the P5, Housing and the
DPP, and after deliberating on the case of assault on a Kenyan by a foreign
employee, the Committee was convinced that Mr. Alassane Ba, the Managing
Director of Shelter Afrique, should take responsibility for his actions.

The Committee therefore recommends that the Government, through the Ministry
of Housing, lifts the waiver on Mr. Ba and forthwith declare him persona non
grata and have him repatriated to his country of origin immediately.

Shelter Afrique reinstates Mrs. lGren lGndie to her former position, withdraw her
termination letter of 28th November,2Ol2 and compensates her appropriately for
the wrongful dismissal.
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The Committee takes this opportunity to thank the National Assembly for the

logistical support which enabled it to compile this report with eate. The

Committee is also grateful to the Ministry of State for Provincial Administration

and lnternal Security, the Ministry of Foreign Affairs, the P5 Ministry of Housing

and the DPP for providing the Committee with information that shed light on

certain issues raised by the Committee Members.

Mr. Speaker, Sir,

On behalf of the Committee, and pursuant to Standing Order 181(3), it is my

pleasant duty to lay in the House the Report of the Departmental Committee on

Administration and National Security on its inquiry into the assault of a Kenyan

employee by the Managing Director of Shelter Afrique, for debate and adoption.

Signed...Hon. Fred lGpondi, MP... Date. ..8/O1/2013.............

Chairman, Departmental Committee on Administration and National Security

KNA: Repo( of the Departmental Committee on Administration and National Security on the assault of a Kenyan

employee by the Managing Director of Shelter Afrique: January, 2013



I.O INTRODUCTION

The matter of assault of a Kenya employee by the Managing Director of Shelter

Afrique came to the public limelight after widespread coverage of the case in the

Kenyan mainstream media, in June, 2012.

The victim of the assault, Mrs. Karen Kandie, the Finance Director at Shelter

Afrique, moved to court in order to seek justice. However, the culprit, Mr.

Alassane Ba, also sought and received a court injunction restraining the police

from any arrests on the basis that he was covered by an agreement with the host

country that granted him immunity.

tn response to the claims of assault, the Shelter Afrique Board engaged Kroll

Associates, an investigation agency in the United Kingdom, to carry out an inquiry

to establish the facts behind the claims of assault. The report of the agency

confirmed indeed the victim was arsaulted and that the Board was partisan and

had not dealt with the matter professionally, due to the influential position of the

suspect.

The victim sought legal redress from the lndustrial Court when it appeared that

there was apparent interference with the judicial system where she had initially
filed her case. However, the lndustrial Court in its ruling of 22"d November 2012

upheld Mr. Ba'r objection that he could not be tried because he enjoyed

immunity under the host country agreement.

The Minister of State for Provincial Administration and lnternal Security claims

that he is unable to arrest Mr. Alassane Ba because of a conservatory order issued

by the court that stopped the DPP from effecting a warrant of arrest.

The Minister for Foreign Affairs likewise claims that his hands are tied in that the

Board of Directors has failed to waive the immunity cover on Mr. Ba thus

rendering it impossible to declare him persona non grata. The Government should

prevail over the Ministry of Housing to waive the immunity, which has been the

stumbling block in the attempts to take action against Mr. Ba, who only enjoys

functional immunity.

However, the criminal charges against Mr. Alassane Ba are still pending in the

High Court awaiting determination as soon as investigations are over.

The Parliamentary Committee on Administration and National Security acted after

the Hon. Sammy Mwaita, MP. Baringo Central, wrote to the Chairman to take up
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the matter because the Minister of State for Provincial Administration and lnternal

Security had failed to answer his Parliamentary Question satisfactorily.

2.0 COMMIfiEE INVESTIGATIONS

The Committee embarked on investigations into the case after receiving a letter by

the Hon. Sammy Mwaita, MP, on l8th October, 2012. ln a Sitting of the

Committee hetd on Thursday 6th December, 2012, it was resolved that the

Minister of State for Provincial Administration and lnternal Security, and his

counterpart in the Ministry of Foreign Affairs, should aPPear before the

Committee to shed light on certain aspects of the case that were not clear.

The Committee was concerned that the MD of Shelter Afrique had not been

arrested even after the Director of Public Prosecutions had issued an arrest

warrant. The Committee wished to ascertain why the MD was claiming

diplomatic immunity yet the agreement signed with the host country did not give

him absolute immunity and did not exclude him from prosecution on criminal

deeds.

The Committee further sought to meet with the Permanent Secretary in the

Ministry of Housing to explain the inability of the Board of Directors of Shelter

Afrique to waive the immunity of the Managing Director. The PS represents the

Government in the Board. The Committee also resolved to invite the Director of
Public Prosecutions to give an insight why the culprit had not been arrested and

charged despite him having issued a warrant of arrest.

3.0 MEETING WITH THE MINISTER OF STATE FOR PROVINCIAL

ADMIN ISTRATION AN D INTERNAL SECURITY

During a meeting with the Committee, the Minister informed the Members that:

As far as he was concerned, the MD of Shelter Afrique Mr. Alassane Ba, enjoyed

diplomatic immunity as per the agreement with the host country. This fact made it

impossible for the Minister to carry out arrests on the MD. The Minister was ready

and willing to make arrests immediately it was established that the suspect was no

longer covered by any diplomatic immunity.

tt was incumbent upon his counterpart in the Ministry of Foreign Affairs to set the

record straight on whether Mr. Ba enjoyed any immunity or not. The Minister

was incapable of making any arrests until this was established.

I 5}i,.ffs'oxiliT,"ffffill:'J,:,.#[iift:lnlill,;:;'J:[:l8lflon,securitvontheassaurtof 
aKenvan



The warrant issued by the Director of Public Prosecutions could not be enforced
by the police because the MD immediately sought a court injunction restraining

the DPP from arresting him. On 24th luly,2012, the police forwarded the assault

case file to the Criminal lnvestigations Department for investigations to be carried

out.

The Criminal lnvestigations Department and the police sought waiver of the
immunity from the Ministry of Foreign Affairs as well as the Board of Directors of
Shelter Afrique but this did not materialize.

The Ministry is awaiting the outcome of a court case and would immediately
arrest the suspect if such instructions were issued by the court, or if it is established

that the suspect does not enjoy any immunity.

The Committee sought to know whether the Minister had liaised with his

counterpart in the Ministry of Foreign Affairs to establish the position over the
suspect's immunity. The Committee also wished to know whether indeed the
Minister was indeed aware of the gravity of the matter, which indeed had

attracted national interest.

The Minister stated that he was awaiting communication from the Minister of
Foreign Affairs. Once this communication was received, he would swing into
action. He was however informed that there was a pending court case whose
outcome would determine whether to arrest the suspect or not.

4.O MEETING WITH THE MINISTER FOR FOREIGN AFFAIRS, THE
PERMANENT SECRETARY, MINISTRY OF HOUSING, THE DIRECTOR,
PUBLIC PROSECUTIONS AND THE DIRECTOR, CRIMINAL
INVESTIGATION5 DEPARTMENT

The Minister informed the Committee that;

Shelter Afrique is covered under the lmmunity and Privileges Act, but Mr. Alassane

Ba does not enjoy absolute immunity. The MD enjoys functional immunity by
virtue of being a staff of Shelter Afrique which is a UN agency.

The Board of Directors of Shelter Afrique had insulated Mr. Ba from having his

immunity waived. Mr. Ba had moved to the Constitutional court and got a

conservatory order that shielded him from arrests until the matter on his immunity
was concluded and hence blocked any arrests.

The Ministry of Foreign Affairs could not declare Mr. Ba persona non grata since
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the Board of Directors was reluctant to waive immunity against the suspect.

Mr. Ba had initially refused to record any statement with the police' but later

obliged.

The DPP confirmed that it was true that he issued a directive to the Police

Commissioner to arrest the Shelter Afrique MD. The police were thus detailed to

visit Shelter Afrique to investigate the claims. Ba accompanied the police to

Capitol Hill to make a statement.

However, the suspect did not cooperate and no statement was recorded. A

statement was later recorded after Ba's defence lawyer came to the police station.

The fact that Mr. Ba presented himself to the courts in essence has an inherent

implication that he had waived his immunity because he could not move to court

and also hide behind diplomatic immunity.

When the DPP gave instructions that an arrest warrant be issued, Mr. Ba acted

swiftly and obtained a conservatory order stopping any further arrests against

him. The DPP filed a robust defence while the plaintiff at the same juncture filed a

case with the Industrial court.

The DPP is awaiting the High court ruling on the case whose hearing has been set

for January 15,2013. The DPP was satisfied there was sufficient evidence to charge

Mr. Ba with a criminal offence.

The Committee sought to know the following:

i. Why the Ministry of Housing and the Board of Directors were reluctant to

lift immunity on Mr. Ba considering Shelter Afrique was under the

Ministry's docket.

ii. What measures the Ministry of Foreign Affairs had taken to ensure that Mr.

Alassane Ba does not leave the country.

The Permanent Secretary in the Ministry of Housing informed the committee that

the Board in Shelter Afrique consists of l0 members and that Kenya has only one

member in the Board while voting is individual and all the decisions are reached

by the Board.

The Ministry of Foreign Affairs assured the Committee that Mr. Ba would not

leave the country and that the Ministry is unable to declare Mr. Ba persona non

grata because the Board had insulated him against any claims of wrong doing. The
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Minister further informed the committee that this was a sad affair where we
appeared to be captives of our own laws.

5.0 SUBMISSION BY MRS. IGREN I(ANDIE

5.1 Background

The Committee invited Mrs. Kandie who was the victim in this case and
established the following;

Mrs. Karen Njeri Kandie joined Shelter Afrique as Director of Finance in 2OO9

from the Nairobi Stock Exchange (NSE) where she was Head of Finance. She is the
first Kenyan to hold the Director's position in Shelter Afrique despite the fact that
the organization has been operating in Kenya for the last 30 years.

Shelter Afrique is an lnter Government Agency where Kenya is the largest

sovereign shareholder (13o/o) and operates from Nairobi. lt has a staff force of 40
drawn from the various African countries and operates no other offices outside
Kenya.

5.2 Details of the Assault

Mrs. Kandie informed the Committee that Alassane Ba, the MD Shelter Afrique
assaulted her in the office on 28th )une 2012, thereby causing her serious bodily
harm. She further said that on that particular day, she had a scheduled meeting
with the MD in his office at around 10am, and the agenda of the meeting was to
review her department's annual performance.

At the meeting, she enumerated the Department's targets as set out earlier in the
year, demonstrated areas of achievement and also areas where, out of her
initiative, she had surpassed the targets. She raised concern with the MD that
despite having attained all the targets, the rating did not reflect the actual
performance. At this point, the MD responded that targets did not matter to him
and had no bearing on his rating of her performance. He also indicated that his

rating was also based on what he hears from other staff.

When she objected to her appraisal being based on mere allegations and hearsay

instead of the preset targets, just like for other departments, Alassane Ba stood up
and without any provocation, grabbed her and started twisting her hands

shouting "you will see me today".

She struggled to free herself and pulling towards the door screaming "leave me

alone, leave me alone". After a brief stru le, she ma to free one hand and
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she pulled the door open. When the door opened, he released her other hand
and she ran out of his office leaving her phone and other personal effects. At this
point, she had a lot of pain on her wrists and elbows inflicted by Mr. Ba.

lmmediately after the assault, she sought treatment at the Nairobi Hospital where
she was diagnosed, underwent X-ray, was treated and given ten days sick off.

She reported the assault the same day, to the Chairman of the Board of Shelter
Afrique who is based in Zambia and also to the PS Ministry of Housing, who
represents the Kenya Government in the Board. She also reported the case to the
police, where it was recorded under OB 24/28/2012, and she was subsequently
examined by the police surgeon, Dr. Kamau and a P3 form duly completed.

The police attempted to arrest Mr. Ba twice but he claimed immunity against
arrest and she therefore lodged her complaint with the Ministry of Foreign Affairs.
On being asked whether there had been any conflict between her and Alassane Ba

prior to the assault, she informed the committee that there was general hostility
towards Kenyans in the organization and the assault could be as a result of the
prevalent acrimony.

Mrs. Kandie also stated that on several occasions, the MD had put her under
immense pressure to make some payments which were not covered by the
organization's policy and applied her professionalism to decline. She instead
advised him to seek prior Board's approval but instead of seeking the approval,
he became hostile to her.

On learning that the matter had been reported to the authorities, Alassane Ba sent
her on compulsory leave. No reason was given for such action and it was not
guided by any staff rules. On several occasions she received phone calls and short
messages (SMS) from Mr. Ba that unless she coerced the police to withdraw the
charges, she would be sacked.

The DPP issued instructions for Alassane Ba to be arrested but he, with the
assistance of Shelter Afrique, obtained a court injunction against arrest citing
immunity granted under the host country agreement (Constitution Petition No.
312 of 2012). Mrs. Kandie applied to be enjoined in the case, having been the
victim of the assault but Alassane Ba and Shelter Afrique opposed the enjoinment.

lmmediately after the application, she started receiving threatening messages,

telling her that she would be sacked if she did not withdraw the criminal case. A
number of emissaries sent by Mr. Ba put her under a lot of prersure to withdraw
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the criminal case. The Company secretary of Shelter Afrique even called her
husband on 18th September 2012, and informed him to advise Karen to withdraw
the case against Ba.

The criminal case where she had applied to be enjoined failed to proceed due to
legal machinations that caused interferences and delays. On many instances, the
case was either not listed when it was due or Mr. Ba's lawyers wrote to postpone
it, citing that their client's absence on official duty out of the country (Letter of 15th

August 2012 - Annex). Karen wrote to the Chief Registrar of the Judiciary on 21d

September 2012 (Annex) citing these frustrations.

She consequently instituted lndustrial court proceedings vide case No. 1296 of
2012 in order to seek protection of her constitutional right to fair labour practices

and also prevent Shelter Afrique from carrying out the threat of sacking her which
would amount to unfair labour practices and gross violation of her rights.

Alassane Ba and Shelter Afrique objected to the case citing immunity under the
host country agreement from all legal procesres.

5.3 The lndustrial Court Ruling

The lndustrial court on 22"d November 2012 upheld the objection and ruled that
Alassane Ba and shelter Afrique had immunity from all legal processer and the
court had no jurisdiction to hear Mrs. Kandie's case. Consequently her appeal for
justice through the courts could not be heard. The lawyers of Alassane Ba and
Shelter Afrique presented the ruling to the High Court seeking to use it on the
criminal case. Subsequently, the case was also kept in abeyance.

lmmediately after the ruling, Alassane Ba went ahead to issue a letter to Mrs.
Kandie, giving her a one day notice, to terminate her employment contract. This

was not only against the Shelter Afrique staff rules and prevailing practice but also

against natural justice.

5.4 Staff Rules

Chapter 9 of the staff rules has clear provisions on separation none of which was

applied by Shelter Afrique in terminating the employment of Mrs. Kandie.

Rule No.9.1.01 States that "A fixed term appointment shall normally expire on the
date on which the staff member attains the age of retirement."
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Rule no. 9.1.08 on separation states that "A staff member may be separated from
service in any of the following ways:

i) Expiry of his/her appointment (Rule 9.1.OO/O1- upon retirement).
ii) Agreement with Shelter Afrique (Rule 9.1.00- Mutually agreed separation).

iii) Termination of appointment on disciplinary grounds (Rule 9.6 - 9.13).
iv) Abandonment of post.

v) Voluntary retirement.
vi) Resignation.

Rule 9.16.01 provides for separation at the initiative of Shelter Afrique for the
following reasons;

a) Prolonged ill health as a result of which a staff member is incapacitated for
service.

b) State of which the Staff is a national ceases to be a member of Shelter

Afrique.

c) Abolition of post or reduction in number of specific posts.

None of these rules apply in the case of Mrs. Kandie, where the MD issued a letter
to an employee he had assaulted thus punishing her for seeking protection from
her Government.

Moreover, the prevailing practice in Shelter Afrique is that contracts of other staff

have continued under Rule no 9.1.01. To purport to apply the rules in a different
way as was the case of Mrs. Kandie would therefore be discriminatory and ill
motivated.

The letter was issued to Mrs. Kandie on 28th November 2012 and back dated to
take effect from 22nd November 2012, despite the fact that there was an existing

court injunction at the time of issuing the letter. This action confirmed the threats

Mrs. Kandie had been receiving immediately after the assault.

Alassane Ba and Shelter Afrique presented the same ruling to the High Court
thereby stopping the criminal case from proceeding. As a consequence of this

action, Mrs. Kandie has been blocked from accessing justice and her constitutional
rights have been grossly violated by Mr. Ba.

5.5 ltoll Associates (UK) Report

The Shelter Afrique Board appointed Kroll Associates UK to investigate the Assault

incident and the report which was submitted on 15th October 2072, confirmed
that indeed the assault took place and pointed out that the Board had been slow
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and biased in handling the matter. This was attributed to the MD's tacit control of
the process.

The report pointed out that as per the staff rules. Alassane Ba should have been

suspended immediately the assault took place. The report, titled Project Pendleton

lnternal lnvestigation, stated thus under item No .l20:

"Despite being informed by Mrs. Kandie that she had been assaulted by the MD
on 2Bh June 2O12, no immediate action against the MD was taken. This is
questionable: given that Staff Rule No. ll allows for the following process to be

initiated should a charge of misconduct be made against a staff member: ...Such a

staff member may be suspended from duU, pending investigation, for a period
which shall not exceed three months to permit for completion of disciplinary
proceedings".

Item No. 122 of the report goes further to state that; "lt does not appear that,

based on documents reviewed by Kroll and discussions with employees of Shelter

Afrique, consideration wat given to suspend Ba, pending disciplinary action,
despite the serious allegations made against him. Not only would thit perhaps

have demonstrated to the appellant that the Board took her complaints seriously,

but also have protected the Board from criticism which it would face later".

The report further states, under item No. 124, that; "Having not taken action
against the MD following the allegations, the organization instead proceeded to
place Mrs. Kandie on special leave, as already explored in this report. Having
summarised the parameters governing dirciplinary suspension within the Staff
Rules, the act of placing her on special leave takes on an even deeper shade of
unfairness and impartiality by the MD and did nothing to promote the idea that
the Board was acting independently and objectively" (Annex Report).

Item No. 125 of the same report states that; "To tome degree, it can be argued

that this strategic error was made as a result of the Board having confused the

action of protecting the reputation of the organization (Shelter Afrique) with
protecting the agent of the organization (Ba)".

ln the final analysis, the consultants advised that Mrs. Karen Kandie should be

reinstated to her position and Alassane Ba should either be asked to resign or his

services terminated.

The Shelter Afrique Board disregarded the report and allowed Alassane Ba to
violate Mrs. Kandie's constitutional rights while hiding under the Host Country
Agreement including proceeding to issue her with a letter terminating her services.
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This is a clear indication that the Board abdicated its responsibility of supervisory

role and allowed Alassane Ba to operate with impunity.

5.6 Privileges under Host Country Agreement

tt is noted that the Host Country Agreement which was signed between the Kenya

Government and Shelter Afrique in 1984 does not exempt Shelter Afrique and its

employees from the rule of law in Kenya; The following sections clarify the fact

that the privileges and immunities are functional, relating to work only and not

meant to shield individuals who have committed crimes, from the due process of

the law;

1. Article lll section 6 (b) states that; "...except as otherwise provided for in

this agreement and subsequent to any regulations under section 7, the laws

of the republic of Kenya shall apply within the Headquarten teat".

2. Article lll section 6 (c) states that; "...the courts or other appropriate organs

of the republic of Kenya shall have jurisdiaion as provided in applicable

law over acts and transaction taking place in the Headquarters teat".

3. Article lll Section 8(b) states that; *...Shelter Afrique shall prevent the

Headquarters seat from being used as a refuge by persons who are

avoiding arrest under any law of the republic of Kenya, who are required

by the Government for extradition to another country or who are

endeavouring to avoid seruice of the legal process".

4. Article X Section 20 states that; ". ..the immunities and privileges accorded

under the host country agreement are not for the benefit of individuals

themselves".

5. Article XIV Section 28 (d) states that: "...the privileges and immunities

accorded by section 23 of Article Xl, Section 25 of Article Xll, and section

26 of At-ticte Xtll are granted in the interest of Shelter Afrique and not the

personal interests of the individuals themselves".

6. Article Vl Section 3l states that; ". ..without preiudice to the privileges and

immunities accorded by this agreement, it is the duty of all persons

enjoying such privileges and immunities to respect the laws and regulations

of the Republic of KenYa".

7. Article Vl section 32 (a) states that; "...1h elter Afrique shall cooperate at all

times with the appropriate authorities to facilitate the Proper
administration of iustice, tecure the obseruance of the Police regulations
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and Prevent abuse of the privileges, immunities and facilities mentioned in
this agreement".

8. Section 32 (b) of the same article states that: "...the MD shatt take every
precaution to ensure that no abuse of a privilege or immunity shatl occur".

It is clear that the spirit of the Host Country Agreement anticipated that the
organization and its leadership would operate within the confines of the rule of
law and legality in Kenya and observe fair labour practices and uphold justice and
dignity of its employees as stipulated by the Kenyan constitution.

Since the MD himself, Alassane Ba is the subject matter of this case, it was
incumbent upon the Board of Shelter Afrique to ensure that the privileges and
immunities extended by the host country were not abused by the person they had
hired to uphold the same.

The reluctance and/or failure by the Board is deemed as endorsing the MD's
actions, and by extension, breaching the host country agreement and violating the
Kenya constitution.

It is apparent however that the Board having abdicated its responsibility, Alassane
Ba is misusing the privileges granted by the Kenya Government under the Host
Country Agreement. He is using the agreement to shield himself from the legal

Procets, after committing a crime under the penal code, and he continues to
violate a Kenyan's constitutional rights at will.

5.7 Waiver of Privileges and lmmunity

The Ministry of Foreign Affairs requested the Board of Shelter Afrique to waive
the immunity of the MD so that he could be subjected to the due process of the
law but the Board did not heed the request.

Article 20 of the Host Country Agreement mandates and obligates the
Government to waive the immunity when it becomes apparent that the same is

being misused.

The said Article 20 thus states.' "...privileges and immunities are accorded not for
personal benefits of the individuals themselves, but in order to safeguard the
independent exercise of their functions in connection with Shetter Afrique.
Consequently, a shareholden if a Government or the Managing Director of Shelter
Afrique in the case of other shareholders, not only has the right but is under a
duty to waive the immunity of a representative in any cate where in the opinion
of the shareholder or the Managing Director as the case may be, the immunity
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would impede the course ofiustice, and it can be waived without preludice to the
purpose for which the immunity is accorded".
The Government of the Republic of Kenya, being the largest sharehotder and
having a seat in the Board, should invoke Article 20 and waive the immunity of
Mr. Ba. Being the MD, he is required to uphold and protect the agreement from
being misused, but instead, he is the one misusing it. He is using the privileges to
shield himself from the due process of the law after committing a crime and
continues to violate a Kenyan's constitutional rights.

The Government should therefore either waive the immunity at the first instance
and subject him to the due process of the taw, or dectare the individual, Atassane
Ba' persona non grata and have him leave the country with immediate effect.

5.8 The Constitution

The Constitution of Kenya which was promulgated in 2OlO safeguards the
fundamental rights, dignity and security of every Kenyan and it is incumbent upon
every organization in the country to uphold and operate within the spirit and
letter of the constitution.

Article 2(1) of the Constitution declares the Constitution the supreme law of the
Republic and Article 2(4) directs that any taw that is inconsistent with the
Constitution is void to the extent of the inconsistency, and any act or omission in
contravention of the Constitution is invalid. Consequently, Alassane Ba and
Shelter Afique cannot hide behind the Host Country Agreement and expect to
evade due process of the law.

Article 27 of the Constitution guarantees equal benefit and protection of the law
and the right to non-discrimination. The Board of shetter Afrique acted
discriminately, even after their own internat investigation revealed that Alassane
Ba was on the wrong. The Board went ahead to allow him to suspend the victim
of his aggression and thereafter issue a letter terminating her contract.

Article 4l of the Constitution entittes every Kenyan to fair labour practices.
Alassane Ba, MD Shelter Afrique has violated Mrs. Kandie's rights, since he has

Sone ahead to terminate her contract without any regard to the staff rules and
after assaulting her.

By taking arbitrary action of terminating the contract without any reason
whatsoever, Alassane Ba and Shelter Afrique violated Article 4Z of the
constitution which guarantees fair administrative action.
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Despite external investigations commissioned by the Shelter Afrique Board finding

that the Managing Director was on the wrong, the Board ignored the findings of
the Kroll and Associates report and allowed its Managing Director, to proceed to
violate her constitutional rights and harass her.

Mrs. Kandie's right to fair hearing as guaranteed by article 50 of the Constitution
has been violated by Shelter Afrique, by using the privileges and immunities under

the Host Country Agreement.

It is evident that Alassane Ba is using his executive authority and powers to
intimidate and harass a Kenyan and is hiding behind the privileges and immunities

extended by the Government of the Republic of Kenya. This is not only an abuse

to the legal system but also an affront to the spirit and letter of the Constitution

and indeed the Country's judicial processes.

He is using the privileges and immunities granted under the Host Country
Agreement for personal benefits and has abused the hospitality extended to him

by the Government on behalf of the people of Kenya.

5.0 COMMITTEES FINDINGS. OBSERVATIONS AND CONCLUSIONS

The committee made the following findings:

i) The Host Country Agreement provides that the functional immunity
granted is a privilege and those accorded this privilege should uphold
and respect the laws and regulations of Kenya. Therefore, the privileges

do not grant immunity against criminal liability.

ii) Although the Host Country Agreement makes it clear that the immunity
is not for personal benefit but for the functions of the institution,
Alassane Ba has abused this privilege to evade due process of the law

and impede justice.

iii) The Board and the MD of Shelter Afrique acted in breach of Mrs.

Kandie's fundamental rights, as provided for under Chapter 4 of the

Constitution.
iv) The Board acted unfairly and discriminated against Mrs. Kandie by

protecting Alassane Ba, even when its own consultants, Kroll Associates,

UK, examined and reported that he was wrong.
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v) The Board of Shelter Afrique abdicated its responsibility of providing

supervisory oversight and instead allowed the MD to operate with
lmpunity.

vi) The MD's action of sending Mrs. Kandie on suspension and later

terminating her contract without due regard to the Staff Rules was not

only un-procedural but also against rules of naturaljustice.

vii)The action to terminate her contract is a confirmation of the threats she

had received earlier to the effect that if she did not withdraw the

criminal charges, her contract would be terminated.

viii) Although Kenya is the largest sovereign shareholder and is the only
country which has granted privileges and immunities under the Host

Country Agreement, it appears to have feeble and ineffective authority
in the Board.

ix) Administratively, it is apparent that all is not well at Shelter Afrique and

this is demonstrated by the fact that the Ministry of Housing which

supervises the organization had pointed out this issue through its letter

of 2"d November 2011, ref: MH/8/12/(57) (Annex).

The Ministry's letter stated in part that; "The Government of Kenya is

concerned of the growing trend of inequity in treatment of staff and in
discharge of Staff Rules, remuneration, and benefits. The Kenya

Government further expects that international and national labour laws

and practices would be respected at all times. The Government of Kenya

would not wish to be associated with belligerent, oppressive and
disrespectful treatment of workers and staff, Being party to approval of
rules and procedures of Shelter Afrique, the Government expects

compliance".

The issue of mistreatment of Kenyans was also highlighted by Kroll

Associates.
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7.O RECOMMENDATIONS

Having held meetings and deliberations with the relevant Ministries and the
assault victim, the Committee made the following recommendations:

l. THAT; the Ministry of Housing and the Board of Directors at Shelter
Afrique lifts the perceived immunity on Mr. Alassane Ba, and have him
tried in a court of law for the assault crime.

2. THAT; the Government, through the Ministry of Foreign Affairs, declares

Mr. Alassane Ba persona non-grata in this country with immediate effect.

3. THAT; Shelter Afrique withdraws its letter of 28th November terminating
the services of Mrs. lGren lGndie and that she be reinstated to her former
position at Shelter Afrique without any further delay.

4. THAT; Shelter Afrique be compelled to compensate Mrs. lGndie
appropriately for the wrongful dismissal, humiliation, mental anguish and
psychological torture suffered under Mr. Ba.

5. THAT; the Government renegotiates the Host Country Agreement signed

with Shelter Afrique and align it to recognize the supremacy of the
Constitution of Kenya to ensure the fundamental Bill of Rights of Kenyans

are safeguarded.

5. THAT; the Government, being the biggest shareholder should have a

majority representation in the Board proportional to their stake.
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MINUTES OF THE 61ST SITTING OF THE DEPARTMENTAL COMMITTEE ON

ADMINISTRATION AND NATIONAL SECURITY, HELD ON TUESDAY, lgTX DECEMBER,2012,

IN THE COMMITTE ROOM, sTH FLOOR, CONTINENTAL HOUSE, PARLIAMENT BUILDINGS,

AT 4.30 PM

PRESENT

The Hon. Fred Kapondi, MP (Chairman)

The Hon. Peter Kiilu, MP (Vice Chairman)

The Hon. Pollyins Ochieng, MP

ABSENT WITH APOLOGY

The Hon. Mohamed Hussein Ali, MP

The Hon. Danson Mungatana, MP

The Hon. Joseph Kiuna, MP

The Hon, Raphael Letimalo, MP

The Hon. Cyprian Omollo, MP

The Hon. Maison Leshoomo, MP

ABSENT

The Hon. Nkoidila Ole Lankas, MP

IN ATTENDANCE. NATIONAL ASSEMBLY

Mr. Daniel Mutunga - Second Clerk Assistant

Mr. AbdullahiAden Third clerk Assistant

INA DANCE. MINI OF FOREIGN RS. PS HO NG. DPP. CID DI RECTOR

The Hon. Prof. Sam Ongeri, EHG, MP

Mr. Thuita Mwangi, CBS

Mr. Tirop Kosgey, CBS

Mr. Keriako Tobiko,CBS

Mr. Gedion Kimilu

Minister

Permanent Secretary

Permanent Secretary

DPP

crD

MIN.NO. 20812012. PRELIMINARIES

The Chairman called the meeting to order at 4.30 pm. Prayers were said. He welcomed the

Minister and his team to the meeting and informed him that the matter before the Committee was

through a letter by the Hon. Sammy Mwaita who had sought the intervention of the Committee

when his parliamentary Question was not adequately answered by the Minister of State for

provincial Administration, The Chairman further informed the Minister that there were certain

issues that the Committee needed to understand, such as whether the MD of Shelter Afrique

enjoyed any diplomatic immunity, if there was a wanant of arrest issued against him, and what
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action the Ministry was contemplating to resolve the matter once and for all.

MIN. NO.2O9NU2. SUBMISSION BYTHE MINISTER FOR FOREIGN AFFAIRS. THE DPP AND

THE PS. MINISTRY OF HOUSING

The Minister informed the Committee that;

Shelter Afrique is covered under the lmmunity and Privileges Act but Mr. Alassane Ba does not

enjoy absolute immunity. The MD enjoys functional immunity by virtue of being a staff of Shelter

Afrique which is a UN agency,

The Board of Directors Shelter Afrique had insulated Mr. Ba from having his immunity waived. Mr.

Ba had moved to the constitutional court and got a conservatory order until the matter on his

immunity was concluded and hence blocked any arrests,

The Ministry of Foreign Affairs could not declare Mr, Ba persona non grata since the Board of

Directors was reluctant to waive immunity against the suspect.

Mr. Ba had initially refused to record any statement with the police, but later obliged. When Mr. Ba

presented himself to the courts, he had in effect waived his immunity.

The DPP confirmed that he issued a directive to the Police Commissioner to arrest the Shelter

Afrique MD, The police were thus detailed to visit Shelter Afrique to investigate the claims. Ba

accompanied the police to Capitol Hill Police Station to make a statement. However, the suspect

did not cooperate and no statement was recorded. A statement was later recorded after Ba's

defence lawyer came on the scene.

When the DPP issued a warrant of arrest, Mr. Ba obtained a conservatory order stopping any

further arrests against him. The DPP filed a robust defence, However, the plaintiff at the same time

filed a case with the lndustrial court.

The DPP is awaiting the High court ruling on the casewhose hearing has been setforJanuary 1Stn

2013. The DPP was satisfied there was sufficient evidence to charge Mr. Ba with a criminal

offence.

The Committee sought to know why the Ministry of Housing and the Board of Directors was

reluctant to lift immunity on Mr. Ba considering Shelter Afrique was under the Ministry's docket.

The Members wished also to know what measures the Ministry of Foreign Affairs had taken to

ensure that Mr. Alassane Ba does not leave the country.

The Permanent Secretary in the Ministry of Housing informed the committee that the Board in
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shelter Afrique consists of 10 members and that Kenya has only one member in the Board while

voting is individual and allthe decisions are reached by the Board.

The Ministry of Foreign Affairs assured the committee that Mr. Ba would not leave the country. The

Ministry was unable to proceed with declsring Ba persona non grata due to the conservatory order

granted to him. The Minister further informed the committee that the country was indeed captive of

its own laws.

MtN. N0.210'2012 -

There being no other

minutes past five o'clock'

Signed:Chairman Hon. Fred KaPondi, MP.. Date....... 1 8/ 1212012

A.O.B'ADJOURNMENT

-b*i*r, 
for discussion, the Chairman adjourned the meeting at forty five

J



(
MINUTES OF THE 65TH SITTING OF THE DEPARTMENTAL COMMITTEE ON
ADMINISTRATTON AND NATIONAL
2012, IN THE COMMITTEE ROOM NO.

SECURITY, HELD ON THURSDAY 27TH DECEMBER,
7, PARLIAMENT BUILDINGS, AT 4,30 PM

PRESENT

The Hon. Fred Kapondi, MP (Chairman)
The Hon. Joseph Kiuna, MP

The Hon. Mohamed Hussein Ali, Mp

ABSENT WITH APOLOGY

The Hon. Peter Kiilu, MP (Vice Chairman)
The Hon. Danson Mungatana, Mp
The Hon. Raphael Letimalo, Mp
The Hon, Pollyins Ochieng, Mp
The Hon. Cyprian Omollo, Mp
The Hon. Maison Leshoomo, Mp

ABSENT

The Hon, Nkoidila Ole Lankas, Mp

IN ATT DANCE. TIONAL ASS EMBLY
Mr. Daniel Mutunga - Second Clerk Assistant
Mr. AbdullahiAden - Third clerk Assistant

MIN.NO. 22012012 - PRELIMINARIES

The Chairman called the meeting to order at 4,30 pm. Prayers were said, He welcomed Mrs. Karen
Kandie to the meeting and informed her that the Committee had considered the request by the
Hon. Sammy Mwaita who had sought the intervention of the Committee when his parliamentary

Question was not adequately answered by the Minister of State for Provincial Administration. The
Chairman further informed the Minister that there were certain issues that the Committee needed
to understand, such as whether the MD of Shelter Afrique enjoyed any diplomatic immunity, if there
was a warrant of anest issued against him, and what action the Ministry was contemplating to
resolve the matter once and for all.

MIN. No.221t2012- BM!SSIONS MRS. N KANDIE: ESS

During a meeting with the committee, Mrs. Kandie informed the Members that;

She joined Shelter Afrique as Director of Finance in 2009 from the Nairobi Stock Exchange (NSE)
where she was Head of Finance. She is the first Kenyan to hold the Director's position in Shelter
Afrique despite the fact that the organization has been operating in Kenya for the last 30 years.



a

)

She said that on the material day she was attacked by the MD, he had called her to his office.

When she differed with his opinion, he assaulted her, leaving her with serious injuries on her

hands. She reported the matter to her seniors, and sought heatment from the hospital. She also

reported the matter to the police

She narrated how she has relentlessly sought justice from the courts, the Government and even

Parliament, which has not been forthcoming. She gave an account of how frustrating the path of

seeking justice has been.

On being asked whether there had been any conflict between her and Alassane Ba prior to the

assault, she informed the committee that there was a general hostility towards Kenyans in the

organization and the assault could be as a result of this acrimony.

The Committee wished to know whether Mr. Ba was controlling and exerting pressure on the

Board.

She said that she believed that the MD, who still sits in the Board of Directors of Shelter Afrique,

has been using his influential contacts to forestalljustice. She has also been threatened on several

occasions with dire consequences if she did not withdraw her cdminal suit against Mr, Alassane

Ba.

She said that it was incumbent upon the Government to protect its citizens from acts of aggression

especially from foreigners. These rights were enshrined in the Constitution and they ought to be

guarded jealously.

M!N. N0.2222012 . A.O.B/ADJOURNMENT

There being no other business for discussion, the Chairman adjourned the meeting at twenty five

minutes past six o'clock

\

Signed:Chairman Hon. Fred Kapondi, MP Da(e.......27 I 1212012
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I MINUTES OF THE 68TH SITTING OF THE DEPARTMENTAL COMMITTEE ON

ADMINISTRATION AND NATIONAL SECURITY, HELD ON THURSDAY 3RD JANUARY 2013, IN

THE COMMITTEE ROOM,sTH FLOOR, CONTINENTAL HOUSE, PARLIAMENT BUILDINGS, AT

10.00 AM

PRESENT

The Hon. Fred Kapondi, MP (Chairman)

The Hon. Peter Kiilu, MP (Vice Chairman)

The Hon. Raphael Letimalo, MP

The Hon. Pollyins Ochieng, MP

The Hon. Maison Leshoomo, MP

The Hon. Joseph Kiuna, MP

ABSENT WITH APOLOGY

The Hon. Danson Mungatana, MP

The Hon, Cyprian Omollo, MP

The Hon. Mohamed Hussein Ali, MP

ABSENT

The Hon. Nkoidila Ole Lankas, MP

IN ATTENDANCE. NATIONAL ASSEMBLY

Mr. Daniel Mutunga - Second Clerk Assistant

Mr, AbdullahiAden - Third Clerk Assistant

MIN.NO. 22812012- PRELIMI NARIES

The Chairman called the meeting to order at 10,00 am, Prayers were said. He welcomed the

Members of the Committee to the meeting and informed them that the agenda of the meeting was

to adopt the report of the Committee on the assault of a Kenyan by a foreigner, He further stated

that the victim had suffered a lot in pursuit for justice, which was quite elusive. He believed that

Parliament had a duty to hold the Executive into account over acts of commission or omission,

MIN. N0.22912012. ADOPTION OF THE REPORT ON THE CONSIDERATION OF THE

ASSAULT CASE OF KENYAN BY A FOREIGN NATIONAL

The Members present unanimously adopted the report. The adoption was proposed by the Hon.

Pollyins Ochieng, MP, and seconded by the Hon. Raphael Letimalo, MP,

MIN. NO.23O/2012 . A.O.B/ADJOURNMENT

There being no other business for discussion, the Chairman adjourned the meeting at eleven

o'clock.

l

Signed:Chairman Hon, Fred Kapondi, MP..,, Date,,.,.,,4/0112013
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disrespeclful lr

-

eoln'] of workers crnd sloff. Seing po:'ty lo gp6rrqvol of rules

ond procedures of shelter Rfrique. the Governmenl expects sqnrplionce

6. The GOvernment of KenVo expecls lhol oll foreign stoff tegslher with lheit

dependonls ore on volid residence stotus ond in ful! complronce with Kenyo'S

immigrotion low.

We ontiCipqle tl'tot voLrr response lo these issues ond ony olhe6 th0t moy hove

been ssbiect of rnvestigotion/verificotion oy oiher ogencies of Governmeni.
Ihrough the Minillry of Hou,sing ond Ministry of Foreign AFfo;r$,Kenyo Government
vv,iil continue to provrde support ond tocilitotion in the spirit onticipoled ln lhe

enobting insfruments. On iis port. Shelter Afrique monogemenl is expected to

exercise high integrity, diligence ond volue bosed corporote gcvernonce proclices.

Yours

Tlrop Kosgey, cbs
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