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1.3 Nomination of foreign ludges as Members of the Judges and
Magistrates Vetting Board

Pursuant to section 9(13), of the Vetting of Judges and Magistratas Act (No.2 of
2011), H.E the President, forwerded to the Clerk of the National Assembly, the
names of Hon. Justice (Rtd) Barnabes Albert Samatta cf Tanzania.Hon.lady lustice
A.ELN.M agi-:",-ifa?timim c»{ lganda end Hon. Juctice [Rid) Joseph Asoka Nihal De
Sih Sri | 3 fo b

1.4 Committee Meetings

i 2 HERES o Al okl < ey la it a s

The Coﬂwt'“ held three sittings during which the said nominees Curricula vitae
- mEal e et ] ; BE b

were considered by the Departmental Committee on Justice and legal Affairs on

Tuesday 11 june, 2013 starting at 9.00 a.m and were considered in accordance with

Q

the Public Appcintments !\.'ariiamentary Approval) Act No.33 of 2011 a
ppointment as Foreign Judges Members of the Judges and
Board. During Consideration of their profiles, the foreign

(] !

nominees were neither present nor engaged professionally.

The Committee was concerned that the prevailing circumstances seem to have
restricced members from physical conduct with the Judges thus considered the
suitability by perusing their Curricula Vitae.The Committee during its first sitting
resolved to invite members of the Judges and Magistrates Vetting Board to share
with the Committee what they knew about the process for the identification and
nomination of foreign Judges.
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2.0 BACKGROUND

c DIICIIAADKNTT (S TiD MEDARD™N/ D AV COMAMITTEE ON !
2.1 ESTARLISEMENT OF THE DEPARTMENTAL COMMITTEE ON

IV

r\‘/{r"’.'f‘,“' +

“The National Assembly shall, within fourteen days of the receipt of the norinees
under subsection (. 7/, cons'aer all the nominations received end may epprove or
reject any nomination” anc Section 7(10) of the Public Appointments (Perliamentary

Approvai) Act 2011, provides that

“Where the nomination of a candidate is rejecied by Parliament, the éppointing
authority may submit to the relevant House the name of another C”’T’/(’i(- end the
procedure for approval specified in this Act shall apply according!

The Judges and Magistrates Vetting Board was estzblished purs
the sixth schedule of the Constitution of Kenya 2010 and under
Vetting of Judges and Magistrates Act, No.2 of ZOT1. lts memb
in section 7 and quelifications of nominees for appointmen
the same Act.

2.2 APPOINTMENT PROCESS OF FOREIGN MEMBERS OF THE JUDGES AND
MAGISTRATES VETTING BOARD

On the appointment process, the Committee hald a meeting with Members of
the Vetting Board led by the Chairperson and Senior Council Mr. Sharad Rao,
Vice-Chairperson, Ms Roselyn Odede and the Chief Executive Officer Mr.
Reuben Chirchir.

e The Vetting of Judges and Magistrates Act 2011 give effect to Section 23(1)
of the Sixth Schedule of the Constitution 2010. The statute provides the

W
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careinto force on, Z27 Tarch D011 T Aot with The oha e o
Tncices and Macisrates m avder 1o rartore meilia Sl oo L -
Juezly dlia Vi EISTraces oo OULEr - Lo w2 AR [N e il — — <
TJorlie”
- 2 7 3 - - - _ ST e
Lrz oompositien I Lht‘ So2IG IS TTONIAEC TOY I SECT1Ons TSRO U e
I B B N T
Vemng ofoodges and Megstrates Ao 2001
- - —- - LA A & . Lo - s a AL
B R A P VSR S RN
. LD D0aArd S ‘U7;~-~_‘v. COTIREe ML agll SO O LT hor DT
e - g IS - e Wi ians
C/Zﬁ.’" SISO GG SEVENT O ;1:" 13171007, Lf i /‘Cr77/ —
) Crnn S e os - - e I
() QIX "/76'1 ve CInZens f'f NenVvae s MAuECI o accorlanoe wit ” SCClion -
- ~ 5 c PRI -
(1) e (12) and of whaor three snall be lawners Gns
- . o . . ;
A s w g it . S S SRS
) iree shall be ron-citizens of Eernva aovoinied v oocordonic wiin

section 9(17).

e 7 H + ¥ P P P - 74- cr- T4 - - r"l" g
8.7 (13) the Presiden:, in consultgrion wits the Prime Minisicr and sulbrecr o e

LT . . ¥ B -
~

aroroval of the Narional Assemibly shall, i respecr of the vacincies in the Foord
uraer section 7(b). appoin’ three GISINGUISHeG non-ciiizen Serving or rerired juages
each of whom has served as 2 Chief Jusiice or ‘uage of a superior court i1 the
Commorweaith, 1o be menibers of the Boari.

The powers that accrued to the Presicent and the Prime Minister are row
exercisable by the Presidert.

The inclusion of fereign judges in the Board was as a result of consultation
with the stakeholders (Kenva Judges and Magistrates Association) during
the drafting of the legislaticn to enhance fairness and transperency in th
vetting process. The process of appointment of non-Kenyan members
(foreign judges) is consultative and takes a long time to be concluded.
Unlike for the local members who were sourced through a competitive
process, the identification of non-Kenyan members (eminent

Commonwealth Judges) was done through consultation within

Report of the Deparrmentai Committee on Justice and lega! Affars . Page 8
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¥

government, the Commonwealth opuetanat the Africa Union and th

)

Panel of Eminent Persons. Through this process three eminent judges frem

the commonwealth were nominated and presented to parliament for

f - £ al-2al T4q 4151 & b a) C"ﬁ::: T e r‘...r_"‘1'~~' Y 9
approval before formal appointment. Initielly Hon Chief Justice Georgina
Y7 3 o r T ~o 1 g Ca T - W, L*T/‘ A TT
\A\ a ({ ryrYz1 2 Ol R Ntemnnemn A T 11 | 217 / O\ 1
wood of Ghana, Lcrd Justice Stephen SV\MV# oom ine K and rion
- T S TR ~ ree A erGad A PR PR B 11+

s o~ A Yo e o ftne A yirae Fen SaA ~NINT oA A agam n ]
JUSTice L.ouise Utis Tom ahala wWere iaentined, approved and rormeall
o, ~ - m en 1~ ca ~ ~ 1 ~a
eppa inted through gazette notice.
- <
4 v . ; 5
b tm e alat e, o Ay Ao 1 E e ygmm s oL e o gmgms s T A A srmpmAITm e e
L0e 10 g Clablralic 1 OCesSS Or nonminanon, apliluvarl alla api ommument,
~ . - r
+m mranece Fomlr g Tas g trrmme 1o Fla e e £ e tirme A = A T TN B 'i~,: PRSP
e :2;‘..,‘.’::,S (OCK & o7g ti1me Cuw,‘.,_ wlat UV LIIC LLliC Ul C,,.‘J_’VL_xL.L- €l C LWO
Sidsec initiallv ideraiSed had talen Un other assicmments. Thev therefnrs
FeUZCs dltian )y HeClill it ddalb wah Tl P ULLICL Qoo il Tt $C Y LLICICLUL
Aeclined tn talke un the "'W') xﬂ“‘”l"r-*“' "1 t“)o Beozrd T.ord Tustice Stenhen
aeclinea to taxe u JEENS St L‘ LTI "\ ;s—*; pooaia., LUlU JusudlC SLCPIIC
-.1 f; }:\ TV ~A TIA 1 v o O -'-'« " Cﬂ,-‘af:i— Rartirnas A
Oeaie Tom t S UK anc rion JL‘ f1ce OLLS» ‘[1(‘ rom Lanada aeciimnea to

o . ~ oy F T +Jaoxr a A > 1 1Ot -~
take up the appointment because they had taken up other assignmenss.

As a result, the government again had to do further consultations to
identify two other eminent judges namely; Hon Justice Albie Sachs from
South Africa, and Hon Justice Fredrick Chomba from Zambia, who were
recommended to the President. The names were approved by parliament
before formal appointment. The two retired judges tock up there
assignments in January 2012. The judges had offered to serve n the Board
for a period of one year as it was anticipated that the whole process would
be concluded within one year

The three non-Kenyan members (foreign Judges) have served the Board
with distinction. The Board greatly benefited from their input to the
process in that they input the best practices from their jurisdictions and
their wide experience from the commonwealth in general.

Section 17 of the Judges and Magistrates Vetting Act 2011, provides that
any sitting of the Board for vetting purposes must include a non-citizen.
The Board therefore must have a non-citizen to be able to carry out vetting.

Repor: of the Departmental Committee on Justice and legal Affairs . Page 9
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The vetring of magisirates cannot proceed in the absence of a non-citizer

1 —_— T & : - VS et - . 1 . £la
iudge. Ths DBoercs progrsss will be greatly hampered unless the
oy AR i TR B . S, - e S N o S e S |
appointments are made. Further fo ensure 71;&@1%\ 01 processes the
mrmeem e AE men K eruan Temers riier e e aintained in the BAaard

CSCLICE O NCL all ILCLYOCLS [IUSL vC Lliaillta . liC i LG 2Jdal .,

b.The three Judges identified a:e; Hon Lady Justice Alice Mpagi-Bahigeine
former Deputy Chief Justice of Uganda, Hon Justice Joseph Asoka Nihal De
Silva former ( Justice of Sri-Lanka, Hon Justice Barnabas Albert Samatta
former Chief Justice of Tanzania. The three are eminent retired J dges who had

1

served diligentdy within the judiciery of their respective countries. The nominees

are -v,€~'~ s ~f Y1 q ] f“r.:»‘qer' lC..‘P

(=}
- = o)L ._A-_.-‘.v 4 liC

The President in exercise of powers conferred upon him by se S (13), of
the Vetting of Judges and Magistrates Act,No.2 of 201l.forwarded three
names of f ) he Speaker for onward transmission to the

| .
Nztional Assembly for consideration to be members of the Vetting Board.

d. A letter from H.E the President to the Speaker of the National Assembly
cated 27" May, 2013, indicated that His Excellency the President had

. red the Hon. Justice (Rtd) Barnabas Albert Samatta of Tanzania, Hon.

stice A.E.N.Mpagi-Bahigeine of Uganda and Hon. Justice (Rtd) Joseph
Afok= Nihal De Silva of $ri Lanka to be considered for appointment as the
Deputy Chief Justice of the Republic of Kenya.

e.On June 4, 2013, the Honourable Speaker in a communication to the House
referred the names and Curricula Vitas of the three nominees to the
Departmental Committee on Justice and Legal Affairs for consideration and

Report of the Departmenial Committee on Justice and legal Affairs . P age 10
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4.0 COMMITTEES ORSERVATIONS

, . - Y
s mrapemtmy e i [N - fem mm
the curmcuie vilze o7 Tre tare 2 noiminges
IR ) PPN Y Dmmmabiac 2 immer Co oo mdia
‘f.nr”a‘ 'SH(“’(‘\ 2 o7 c"‘u:'\:.'.ls_;._."_A
T n (e itras e L U - B S S P
! RO S [P S O i ] T'D [ TR v AN PN [ -l - T Wt P -l Z AR
[ )""l""" O e - - - ~ T T e e PP N Jlem m s et s, e
2ol s oellm L2 eTiE L e D ST LT3 e ARG N A o
N

.AAF../ EoRu RN

e TSRS - C e o R T T -
Lo nET T LU D, eI aL , R 22T ET WEDTIYN Ty ITIET 2O
~ e AN S Do b o, ome e e r - - -
. J..‘('\;'\ Tl Ol A A S [ Y S oA -k A SNt
e InInlE

r

' Y. - schelrre Seovros in 1z ST e h fn b s DVt mec e L
i, He hoids 3 Bachelors cegres In Law (LLT) (FHors from tre U-iversity of

=

- o - - S i IR S
-~ - —~ | 1, . +.\.-A,-, ) i = e~
et Africe end suosed: _uctom izvw 2t the Dhool of

he was eppointed Cc-Cheirmazn of the Lloncon-besed comoany, EC
Mediation Ltd. which was es

efiective way of addressing an anticipatec surge in Zicpites invalvirn

oil, minera:s, land, water and ervironmen:.

iv).He has previocusly served as State Allorney. Accistant legal adviser to the
Tanzania delegation to the General Assembly tc the United Nations, Senicr
state Attorney, Director of public prosecutions, Judge of the High Court of
Tanzania, Judge of the High Court of Zimbabwe. Principal Judge of the High
Court of Tanzania, Chairman of the Advocates Commitiee, Chairman of the
Council of Legal Educaticn in Tanzania (Mainland), Vice-Chairman of the
Southern Africa Judges Commission (en association whose members are Chief
Justices in the region), Chancellor of Mzumbe University, Chairman of the
appointments Committee, a committee responsible for advising the President
of the United Reputlic of Tanzania on appointments of the Chairman,Vice-

m

Report of the Departmental Committee on Justice and legal Affairs . Page 12



Chairman,Commissioners and assistant Commissioners of the Humzn Rights
and Good Covernance Commission, and Justice of Appeal of Tanzanie.

)

v). On Membership and honors, he has served as a membter cf the Judicial

\ ~ ~ £ et ~ et At Flps it mmetdn o~ F
Service Commission, honorary Ieclu"z in forensic mecicine a2t the University of

G ) Py PSR . B B T, (PR L Y. P
Salaam, "to celebrate him as an examp:ie of an ethica:

Alopdite WL el Lllld

S
lawyer whose integrity cannot be questioned, making him a worthy model for the

younger generation to emulate and draw inspiration from”
vii). The Committee by majority, found the nominee suitable anc gualified for

appointment as a foreign Judge member of the Judges anc Magistrates Vetting
Board.
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4.2 Hon. Lady Justice A.E.N.Mpagi- Rahi igeine

™ L 3 e b - ! P, | b o " 5 ! . ! } o
The Committee having ccnsidered the curriculum vitae of Hon. Lady Justice
g
A ) A - [T i ot S5 R - + Lol e pom you:
A.E.N Mpagi-Mahigeine during its sitting, made the following observations on
her nomination:-
LY T p 2 % 7 1Q ~ e A
i). Hon Lady Justice Alice Mpag; -Bams:emﬂ as a
1"1":(?.‘.‘ ;“\ ) ] 5% ) ‘: '\ F':ﬁ“: "“"‘ NESY LINTY - —y ﬁi""v :
'.A\.A—t-b 1 NGl £.o “aLid L dite A UALd UL | O O SRR N oo
. T A~ J¢ Tyt~ A ~ W/ B - <goga] ~ 1 1 2 .
L. Lacay Jgustice Alice M Dz WIld 2 0 LD Bi
T s sugve ke T osea 2 o T N wra iy 0L & = e o D i <
T‘. niversity oI .0naon /\‘—“;_'\ M oLouege o Law! 1 1Y ohe 1S 4 bemnsier —Atl-
! - G e v
LaW "\.HCJ) o bl
] s o~ g mi) - \ - prom pdnt g8 NA/C N/ t Sp—— o
). Jhe has previcusiy served In private pracuice witn VYo MDOljana and
Ao T r/.. : ~d PR N . £ N/~ 2 e ™ myom s o
CQTT‘[,ET‘)/ '—\uVOCcV:J Viaglstrate graGge one, Chief Magistrate Ve
g g
D st el f +h i E b :
Registrar of the High Cou' of Ugan .

oM so" *oun:’er Chairperson of
com ‘r‘ne Judiciary of U
ose through t hc ranks to the office of Deputy Chief Justice

iv). The nominee has participated in a number of conferences and Semirars
namely;
e Women Lawyers Convention in Wellington New Zeeland and S5an
Diego in the United States of America.
e Presented a Paper to the United Nations General Assembly, Sixth
Committee on decolonisation.
o First World Summit on "Women and the Many dimensions of Power’
in Montreal Canada.
e Participated in the ‘USA Visitors Programme’ whose theme was
‘Judiciary and the Constitution’
e Conference of Peace and Justice in Barcelona
¢ Seminar on Human Rights and Democracy
e Workshop on the applicability of the environmental law to our
circumstances in Mombasa.
¢ Seminar on Independence of the Judiciary in Mauritius
e FIDA Conferences in Nigeria, Ghana, Mexico and Brazil
e Judicial Colloguium on the application of International Human Rights
Law at the Domestic level in Arusha Tanzania.
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e East African Judges Conference on the application of internation
m 1 )

1))

= | 3 [P P + - ~ y % - ORI ~F

and Regional Instruments and how they relate to gender issues

«p h | ] - + -~ T s L Tt Aperm =+ .
e Symposium on Human Rignts i.e he Coming of Internztional

1 N - H + vy H -~

Human Rights Law’ in Gibrzaita:

o Environmental Law Symposium 'n Uganda

s Seminar on the role of Procc

e X - > ~ +h - P } - } iy oy L5 Ol £
V). The Committee by majority found the nominee suitable and quz:ified for
- L S S S o T+ } b Al ] PO | ) S| S G oY
spoointment as a foreign Judge Member of the Judges and Magistrates Vetting
oQard.

he Committee having considered the curriculum vitae of Hon. Justice Joseph
ka Nihal De Silva curmg its sitting, made the following observatiors on his

. Z
=

. The Hon. Justice Joseph Asoka Nihal De Silva was born on 17" May 1946
and is a Sri Lankan Citizen. He was called to the Bar as an Attorney-at law in
1872 and has over fourty (40) years of legal experience.

ii). He holds a Bachelor of Laws (LL.B) from the University of Ceylon-
Colombo, Master of Laws (LLM) from the University of Colombo, Post-
graduate Diploma in international criminal justice from the University of
illinois, Diploma in international trade law, drafting course on Commercial
and legal Documents at the University of London, course in environmental
law at IDLIl in Rome and followed a course in Court Management and Judicial

ethics in Judicial service Commission in Sydney Australia.

iii).He has previously served as a Crown counsel in the Attorney General’s
Department, Senior Crown Counsel, Deputy Solicitor General, Senior Deputy
Solicitor General, Judge of appeal and president of that court, Judge of the
Supreme court of Sri Lanka, Chief Justice of Sri lLanka, Judge of the
International Criminal Tribunal on Rwanda (ICTR), visiting lecturer in criminal
law and procedure at the University of Ceylon, administrative law lecture at
the Sri Lanka Law college, head of Judicial training institute in Sri Lanka,
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Chairmen of the Jucicial Service Commission and presided cver Court Martiat
oroceedings in Sri Lanka.

ol L '~ e
e e T~ e - ™t
8 RKEL Tzt _oroersnce in I JET.
| —— e e - - - ~ - )~ ' ~ L. ~ - -
* USOVETREZ KEY NCUE aLLrEss at the s oneze Univers Y Om Fconomiz
Crirmmas
e Yyt ,me L } -
s Coimmanweeain Chief Justices Conference held in Hycerabec-india

e
crum o Monesy Laungering end Economic Crimme, conducted

v).The Committee by mejcrity focund the nominee suitabie and qualified for
roointment s 2 Toreign Juc ge Member of the Judges and Magistrates Vetting

ommitiee ooserveda that it is in the best interest of the Country and
: tnat the activities of the Board should not be paraiysec by

vii). The Commitiee noted that the tenth Parliament approved foreign
nominees to the Ve*‘mg BOard based on documem‘atlon Wlﬂ'\OUL 'n+e!

orocess. T‘ne Committee o“-ferved that in future appointments involving

roreign personalities, the attendance (physicel or electronic) of the
incividuals to be approved bsfore the relevant House Committee should
be facilitated.

M
R ———
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Sitting heid on 137 June, 2013

iii). Minutes of the 14™ Sitting held on 117 June, 2013



MT’JU"‘I*S OF TEE 16TH SITTING OF THE DEPARTMENTAL COMMITTEE
CN JUSTICE AND LEGAL AFFAIRS HELD ON 177 JUNE, 2013 IN
COMMITTEE ROOM 4TE FLOGR, CONTINENTAL HOUSE AT 2.30 P.M

PRESENT

Hon. Sainvel Chepkong'a, MP - Cheirpersen

ion. Ndirengu Waihenya, MP

Hon. Bernnson Mutura, MrI

SN
Hon. Muriithi Wa

Agostinho, MP

Loats SS PTG

. . L
Hon. Famume Ibranim AN,

ABSENT WITH APCLOGY

Hon. Sammy Koech. MP

Hon. Dr. Christine Ombaka, MP
Hon. Kang'ata Irungu, MP

Hon. Boniface Otsiula, MP

Hon. Kangongo Bowen, MP
Hon. Charles Gimese, MP

Hon. Florence Kajuju, MP

Hon. David Ouma Ochieng, MP
Hon. Priscilla Nyokabi, MP

NATIONAL ASSEMBLY
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Abenayo Wasike...ooooovviiiiiiiiii Comrimnittee Clerk
RS JEBETT B0 s namms 15 60000 55 5 madih 685 o  » s ocsrmcsmocs 3 1 i mibie Parliamentary Intern

IN ATTENDANCE

— - — - o
M Tom OC a8 e e State Counsel
Ms Jdoan M. Chesorl. oo e, State Counse.

MIN.NO.77/2013 OPENING PRAYER

TVA 2 vy At - S - v g AL g S T e

LI3€ TIEEl :A: started \F.::A o Wora oL nra \ "1
Q /0 e o v T T RTTINT T RTTNYS A T
MIN.NO.78/2013. eieenreen s NMEETING WITH THE ATTORNEY GENERAL
T > R S 1 s = S - - o o
ine _AL_LO]'"'?‘ General met the LOIMrnatiee and Iresponced o1
¢} - ST~ bt = -y~ N - a
statemensts Srl”c’_'lg N members throu LIS 1€

PSR, Q= b o
Legal Affairs Committes.

- pos = g a A+t eod e AV T T IN T TT (T E T TN AT S e Ty e
ATLOoT ney G'E’f'El’ai submitted the zitached brief con LaInITig IrespPoIrs=s 1o

¢« Statement on the Otieno Mak'Cnyango Case-Request by Hon. John
Waluke

e Statement on Appoinument of the Chairperson and the Members of the

Teachers Service Commission-Request for statement bv Hon. Ibrahim
Abdi Saney.

e Statement on Kenyan case at the ICC-Request for Statement by Hon.
James Opiyo Wandayvi.

On the appointment of the Chairperscn and the Members of
Teachers service Commission: the A.G stated that:

e In the view of the decision of National Assembly to reject th
first list of nominations and the subsequent nullification of the
second list by the High Court, the proper course to be adopted
is for the President to draw a fresh names of ncminees from the
short list made by the Selection Panel under notice in the

(D



gazette and proceed to constitute a new selection panel to
consider the application

On the Ctieno Mak’'Onyango case; the A.G stated that:

¢« Judgment of the suit was delivered on 15% June, 2012, in
favour of the Plaintiff. The Court stated that the claims for
violation of fundamental rights were a claim against the state

/

and awarasd the Flaéntff Ksks. 20,000,000/- Twenty
Millicn) for viclaticn of his fundamental rigats against the cfice
is vet to funds from the NI 2s
advise

¢ The successor of the Minisuy of Provinge and
intermal Security thet is the Min and
Coordination of National Government the
guestion as to when the settlement of the clai

¢ The A.G confirmed that Hon. Mak'Onyang»s will be paid in full

and his office has never frustrated the Judgment creditor.

On the Kenyan Case at the ICC; the A.G stated that:

e ROomMme

e ANULLIT

» Kenya remains committed to its obligations uncer t
tatute having voluntarily negotiated, signed, ratified and
domesticated the Rome Statute. Kenya has been actively
engaged in the activities of the Court and promptly paid i
assessed contribution to the Court.

e

 In addition, The Republic has fully cooperated with the ICC in
the following manner:

a) Fully domesticating the Rome Statute through the
International Crimes Act, 2008;

b) The Government has also facilitated the work of the ICC
investigators in Kenya by facilitating collection of evidence
through enactment of the International Crimes
Procedures for obtaining Evidence Rules 2010;

c) Appointment of a judge of the High Court to preside over
taking of statements by Government Officials;
mechanisms. This was a collective decision of AU member
states.
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d) The Government has the capacity and preparedness to
investigate and prosecute the three ICC cases if referred
back to Kenya.

e The political, legislative as well as democrati
=

landscape has changed since the promulgation of

the constitution.

o There zre plans to have an international crimes
divisicn of the High Court.
an! O 5 e e . DR - 7 Y ¥al o Y +JA ~ D e R a ~1r e ~if
e A.G underiook to provice clarifications 1o the Commitiee bv close ¢f
S — o - .
business on Tuesdayv 18% June, 2013
1 international engagements

MIN.NO.79/2013 CONFIRMATION OF THE MINUTES

Minutes of previcus meetings were confirmed as follows;

5

e TFourteenth sitting held on Tuesday 11% June, 201
Hon.Mutua Mutemi and seconded by Hon. Peter Kalu

§)

() - - - I Ter
O WEI'€ Pproposec DY

» Fifteenth sitting held on Wednesday 13% June. 2013 were proposed by
Hon. Ken Okoth and seconded by Hon. Moses Cheboi.

MIN.NO.80/2013 ADOPTION OF THE COMMITTEE REPORT

The Hon. T.J. Kajwang' proposed adoption of the Report and was seconded by
Hon. Moses Cheboi.

Members of the Committee by Majority adopted the Report on the Nomination
of the three Foreign Judges as Members of the Judges and Magistrates Vetting
Board as follows;

THAT Pursuant to section 9 (13) of the Vetting of Judges and Magistrates

(Amendment) Act, 2011 and Standing Order 199; and in order to enable the
vetting process to proceed to conclusion, the Committee recommends that:-

4|

B o)
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This House approves the Hon. Justice (Rtd) Barnabas Albert Samatta of
Tanzania, Hon. Lady Justice A.E.N.Mpagi-Bahigeine of Uganda and
Hon. Justice Joseph Asoka Nihal De Silva of Sri Lanka for appointmen

o |
~
o

'E o+ Chpam, e ~ e = A -, Jab P \ J s e R ega
H.E the Presicent ac Meembers of the Judges and Magistrates Jc ting Boarc
MIN.NO.81/2013 ADJOURNMENT
i . L. T i
-ne meetng was efjcurned L.V pm. Ty
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MINUTES OF THE 15TH SITTING OF THE DEPARTMENTAL COMMITTEE ON
JUSTICE AND LFGAL AFFAIRS HELD ON 13" JUNE 2013 IN COMMITTEE RCOM
SEVEN PARLIAMENT BUILDINGS AT 2.20 B.M
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Hon. Olago Aluoch, MPFP
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3. Hon. Dr. Christine Ombaka, MP?
4. Hon. Williarn Cheptumoe, MP

5. Hon. Munuve Mart John, MP
6.

7.

28. Hon. Florence Kajuju, MP
29. Hon. Benson Mutura, MP

NATIONAL ASSEMBLY

Abenayo Wasike....cccccvveer e e e COmmiittee Clerk

Felista Karanja.. o e s Parliamentary Intern
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LTTENDANCE - JUDGES AND MAGISTRATES THE VETTING ROARD

1 M QA 3or QO P
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The Chairperson infcrreac the Board that the Comritres reenived 10 invite
them o share with the Committes whztever irforrztionthzy mzy Boes on
the recruitment process o7 the threz nominess whose mzmes were
forwarded to the Departments! Committze for corsidaration,

The Chairperson noted thet members were fully aware that the Board was
not the appointing authority though ceemad it prudent to engage them as

ne
interested parties.
He stated that the Committes’s interest is 1o be briafed ¢n the nomination
process that was followed in nominating the three retired foreign justices
lAl

as members of the judges and Megistrates

He further stated that the task before the Committee is unicue because th
nominees will nct zppear before the Committee for vetting hence
necessitating such methods to determine their s
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MINNGC.72/2013 SUBMISSION BY CHAIRMAN OF THE JUDGES AND

MAGISTRATES VETTING BEOQARD

The Chairman of the Board submitted that he weas gratetul o hzve E
cpportunity to interact with the Departmenta! Commitize on Justice anc Leze
gffairs cn matters pertinent tc the cora cobjectives of the Board,
He submitted & written brief o the Committee and briety highlighted the zame
as toilows
¢ The three foreign Jucges cid nct epply for appointment 25 memibers of the
Board but rather wers invited ana persusced to take upz the vacer
nositions on the Eoard
e The Vetting process is not going on &t the moment because of vecancies ir
the slots reserved for foreign elements of the Board
¢ The Board contacted them after iearning about their nominztion 2nd tha
three Justices confirmed their readiness to teke up the positions if
confirmed by Parliament.
¢ The Board is convinced the three zre articulate and cradibie encugh to

move the vetting process forwara.
e The Chairman stated how the process of identificetion, reccmmendzticn

and nomination of the non-Kenyan persons to serve as members of the

Vetting Board.

e The Vetting of Judges and Magistrates Act 2011 give effect 1o Section
23(1) of the Sixth Schedule of the Constitution 2010. The statute

AlLuee

provides the mechanisms and procedures for the vetting of all J

judges
and Magistrates who were m office on the date of promulgation of the

P

Constitution 2010

e The Judges and Magistrates Vetting Board (the Board) is established
under Section 6 of the Vetting of Judges and Magistrates Act No. 2 of
2011which came into force on 22™ March, 2011 (The Act) with the

w
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objective of vetting Judges and Magistrates in order to restore public

confidence in the juciciary.
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Commonwealth Secretariat, the African TUnion and the Panel o
Eminent Persons.
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Section 17 of the Judges and Magistrates Vetting Act 2011, provides that
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3

'he Boards progress will be greatly hampered unless
the appomtmems are made. Further to ensure unz.:ormim' of processes
the presence of non-Kenyvan members must be maintained in the Board
When the three non-Kenva members of the Board (Judges) expressed
their desire to leave after one year of service, the government through a
similar consultative process identified eminent judges’ from the
commonwealth to replace the outgoing judges.

The three Judges identfied are; Hom Lady Justice Alice Mpagi-
Bahigeine former Deputy Chief Justice of Uganda, Hon Justice Joseph
Asoka Nihal De Silva former Chief Justice of Sri-Lanka, Hon Justice
Barnabas Albert Samatta former Chief Justice of Tanzania. The three
are eminent retired judges who had served diligently within the judiciary
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(o)



5|

e

of their respective countries. The nominees are persons of pristine
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The 10% Parliament adjourned sine die leading to the last general
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agistrates has temporarily been stopped awaiting the

appointment of three non-Kenyan members (foreign judges). The Beard

(SN
o1,

has however utilized this period to collect information, do the necessary

nvestigations and compile reports in readiness for resumption of vetting
INterviews.

The temporary cessation of vetting has caused anxiety among the
magistrates as they await the interviews to resume. The approval of the
three nominees (foreign judges) will enable the Board to resume the

vetting interviews and conclude the process as soon as visible.

The Chairman of the Board appreciated the critical role played by the
Departmental Committee on Justice and Legal Affairs to enable them
accomplish their legal mandate.

The Committee thanked the Chairman and his team for appearing before
the Committee at short notice and noted that their contribution will add
a lot of value to the Committee in consideration of the three non-Kenyan
citizens for appointment as members of the Vetting Board.
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L3 CONSIDERATION OF NOMINEES TO THE JUDGES AND
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Hon. Justice (Rid) BEarnzbeas Albert Sametia

—~ - - ~ v
The Committee having considered the curriculum vitae of Hon. Justice (Rid)
D = s Al -+ C - 1y 1ymt e + +3 |
Barnzbas Aloert Sameatia during its sitting, made the following observations

i). That Hon. Justice (Rtd) Bernabas Albert Samatta was born in Tanzania
on 207 July, 1540 and is a Tanzanian. He has over fourty (40) years legal

experience. -

ii). He holds a Bachelors degree in Law (LL.B) (Hons) from the University of
East Africa and cubsequently studied African Customary law at the School of
Oriental and African Studies, University of London.

il).He served as Chief Justice of Tanzania in 2000-2007 and recently in
2012 he was appointed Co-Chairman of the London-based company, EEE
lediation Ltd, which was established specifically to address the need for

(B3]
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more effective way of adcressing an anticinated surge in cisputes involving

f

v). On Membership and honors, he has served as @ member of the Judicial
re in forensic medicine at the University
he Judicial bystem Review Commission,
awarded honoraw Iife n‘.emt-ership in the Wilshire Bar Associgtion of the
i k force which undertook an
indepth study of the legal sector in Tanzania under the Tanzania Financial
and Legal Management Jerad.nv Project and member of the Judicial
integrity group, an independent international body, comprising of six Chief
Justices and two Senior Judges who adopted Bangalore Principles of Judicial
Conduct and Principle of Conduct for Judicial Employees.

vi). In 2011, a felicitation volume, Rule of Law vs. Rulers of Law: Justice
Barnabas Albert Samatta's Road to Justice, was published by the School of
Law, University of Dar es Salaam, "to celebrate him as an example of an
ethical lawyer whose integrity cannot be questioned, making him a worthy
model for the younger generation to emulate and draw inspiration from".
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Vii). The Cornmittee by majority . found the nominae suitabls end oozl
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hzwving rose through the renks ic the office of Denuty Chief fusice

ivi. The nomines has participated in a2 rumozsr of co-firencar and
Seminare, namely:
¢« VWomen Lawyers Conventicn in Wellington New Zze.z2nd =nd fan
Diego in the United States of America.
e Presented a Faper to the Urited N
Committee on decclonisation.
e First World Summit cn "“Women and he Mazany dimendcns of
Power’ in Montrezi Caneca.
e Participated in the ‘USA Visitors Programme’ whosz *heme was
‘Judiciary and the Constituticn’
e Conference of Peace and Justice in Rarceiorz
e Seminar on Humarn Rights and Democracy
e Workshop on the zpplicability of *he environmental law to our
circumstances in Mombasa.
e Seminar on Independence of the Judiciary in Mauritius
e FIDA Conferences in Nigeria, Ghana. Mexico and Brazil

8|Page



e Judicial Colloguium on the application of International Human
Rights Law at the Domestic level in Arusha Tmzanfa

£ o - CR |
e Fast African Judges Cornference on the application of international
- ,—“x-p Y- | . P
and Regional Instruments and how they r:m:t gender |
L — Dimkdr | o~ L e WE Do st s pmn ]
@ S)’“"nO"”’”‘ on Humszan JRIEOS 1.8 i e LOoming OF (Dlernglional
1 o s - s e
Human Rights Law’ in Gibraltar
jon + o~ -~ : YooY sy sl
e tnvironmental Law Symposium in Ugands
e Seminar on the role of Frecedents a* zopeilzte = In lucicis
systems and effects of internstional human rignts izw in Natione
1 S— . s
Legal Systemns.
W) T v-,- — P o+ fes! -~ oy -~ = o, .-~ /ey £ o
v). The Committee by majority, found the nominee suitablz znd cualified
P R Ay L w Yiaadss (N £ #lka A L T T
ior appo intment as a roretgn Ju’:g: Member of the Jugges ana N agt rete
Vetting Board
. . ? | - 15 ! —~ i - Cwy | -l
Hon. Justice Joseph Asoka Niha! De Silva of i Lanka
. — o T Bl B ki o
The Committee having considered me currictlum vitae of Hon. Justice
T+ by - =~ b g i o -~
Joseph Asoka Nihal De Silva during its sitting, mede tne {oliowing
observations on his nomination:-
: Lo NIl Dya Cibips m T Nay 1044
i). The Hon. Justice Joseph Asoka Nihal De Silve was born on 17 May 1948

and is & Sri Lankan Citizen. He was called to the
1572 and has over fourty (40) years of legal experience.

ii). He holds a Bachelor of Laws (LL.B) from the Univercity of Ceylon-
Colombo, Master of Laws (LL.M) from the University of Colombo, Post-

graduate Diploma in international criminal justice from the University of
[llinois, Diploma in international trade law, drafting course on Comm rial
and legal Documents at the University of London, course in environmenta!
law at IDLlI in Rome and followed & course in Court Management and
Judicial ethics in Judicial service Commission in Sydney Australia.

iii).He has previously served as a Crown counsel in the Attorney Generel's
Department, Senior Crown Counsel, Deputy Solicitor General, Senior
Deputy Solicitor General, Judge of appeal and president of that court, Judge
of the Supreme court of Sri Lanka, Chief Justice of Sri Lanka, Judge of the
International Criminal Tribunal on Rwanda (ICTR), visiting lecturer in

9|Page
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v).The Committee by majority, found the nominee suitable and qualified for
appointment as a foreign Judge Member ates

Vetting Board.

MIN.NO.75/2013

v of Ceylon, administrative law
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o
\

et~ A mracicoen o
LOVTH Y,_\ cn a2na preflicec ovel
mamber of the Council
[ ol | LA P LEIC N e il
s il T carmIimate AanA
2tk exe STINILIIATY drtd
)
as
1aa
i mmm N m e
L RN AN o I QU NGt U
Tt rercityy on Erﬂm»»—v\:r
LHEVIT D ), (0 I R SRR AN LA 4

of the Judges and Magis

ANY OTHER BUSINESS
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meet U

to meet on Monday 17" June,
e Hon. Atton

2013 at
ey Ceneral

2.00 PM for adoption of
at 2.30 PM.

ADJOURNMENT
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MINUTES OF THE 147TH SITTING OF THE DEPARTMENTAL COMMI

TTEE

ON JUSTICE

AND LEGAL AFFAIRS HEILD ON_ 11TH JUNE 2013

-

i

N

COMMITTEE ROOM FIFTH FLOOR, CONTINENTAL HCUSE AT

10.C0 A M

PRESENT
T
3.
4
B
6.
7.
9- I 4 R S a 184
1C¢. Hon. Haluma Peter, MF
11. Hon. Fatuma Ibrahim Ali, MP
12. Hon. Ben Momanyi Orori, MP
13. Hon. Mutua Mutemi (Bishop) , MP
14. Hon. Boniface Otsiula, MP
15. Hon. Sammy Koech, MP
16. Hon. John Njoroge Chege, MF
17. Hon. Njoroge Baiva, :fLP
18. Hon. Charles Gimose, MP
19. Hon. Johana Ngeno, MP
20. Hon. T.J. Kajwang', MP
21. Hon. Ken Okoth, MP
22, Hon. Neto Agostinho, MP
23. Hon. Dr. Christine Ombaka, MP
24. Hon. William Cheptumo, MP
25. Hon. Munuve Mati John, MP
26. Hon. Olago Aluoch, MP
ABSENT WITH APOLOGY
1. Hon. Kang'ata Irungu, MP ~
2.  Hon. Florence Kajuju, MP
3. Hon. Benson Mutura, MP
NATIONAL ASSEMBLY
Abenayo Wasike.....coocvviiiiiiiieiic e, Comumittee Clerk
Fellsta: Karamilhl. ss sow 1155 s sonamm 55 55555 Dummmss i hiammnes s o Parliamentary Intern



MIN.NO.65/2213 > PRAYERS

The meeting started with a word of prayer

MIN.NO.66 /2013 \ ADQOPTICN OF THE AGENDA

g ~
Sercn of The reativ g o aa 1T Aty
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determination of the suitability

1 () —~— -+ P f oy F ~ Sy 3 J
he Comunittes deferred Consideratdon and

of

¢ The C:/::";mt:c noted that the lack of physical presence of the nominees
has deprived them an opportunity to interact and interrogate them on
their suitability

e The Cocrmmitiee observed that it is important to be informed cn the
nomination process of foreign Judges to the Vetting Board.

¢ The Committee was concerned that reliance on Curicula Vitas of the
nominees without additional informaton was not sufficient to determine
the suitability of the Nominees.

T
|

he Committee therefore, resolved that:

» The Secretariat should urgently invite the Chief Executive Officer
the Vetting Board for deliberation on the nomination process.

of

o The Chief Executive Officer (Mr. Reuben Chirchir) to appear before the

Committee on Thursday 13%, 2013 at 2.30 pm.



o In future nominations of sucly nature, a researcher cshould

automatically be seconded to the Comunittee to do background
information on the nominees
» The Committee should h an opportunity to conduct respecti

ave p )
g ! ~ A -~ ARl AT Avae A ~ v
professional bedies and other afiliations for ﬁn’f‘ler inf AL-AJ:L n on
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MINNOG.68/2013 CONSTITUTIONAL (ARTE MENT) BILL, 2013
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Subh-Committee's Report

- - e = s
The Bill seeks o amend ths provi

pe - Bk - £ - 2
in so far as interpretaticn of is concerned
- ~ T 2 -~
¢ The Clauses proposed Icr am under Article 260 are;
5 3 PO L DAl
Clause mber o1 Parliament

e The amendment is mezant to entrench the doctrine of separation of
powers between the three arms c¢f government as envisaged in the

onstitution.

e The Convener reported to the Committee that they have met progress
and tabled a draft Bill for consideration by the Comz mtte°

 The Committee was informed by the Convener that this amendment is by
Parliamentary initiative under Article 256 of the Constitution and thus
not within the purview of amendments requiring a referendum.

» The amendment can be introduced in either house of Parliament and
must be passed in both houses by at least two thirds of all members of
that House in second and third readings.

» The Committee was informed that the objects of the Bill are not unique
as it is obtained in Jurisdictions such as Philippines.



Members read the Bill and
done.

cominen

)4

wded the Committee for a job well

On the Bill, the Committee therefor

ore resolved that
e The 2il De sp the

\ ~
£ *he \7‘1—",,.1; r3om

oy
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There 'ALL‘ nio other Business, the el 11.20 am 10
E. P - NATA 4+ O D0 -
Thursdayv 13% June. 2013 at 2.50 pm
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e Hon. Lady Justice A.E.N.Mpeagi-Bahigeine of
Uganca

e Hon. Justice (Rtd) Joseph Asoka Nihal De Silva
of Sri Lanka



Hon. Justice (Rtd)
Barnabas Albert
Samatta of Tanzania
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Hon. Lady Justice
A.E.N.Mpagi-
Bahigeine of Uganda
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REFUSL‘( OF"

EiGN JUDGESAS MEMEERS Cr? HE JUDGES. »5;_‘\9 LGISTRATES

Commitiee on . -Justice  and Légal Affairs. is
' ' of ithe -Standing Orders of the

Neufnal “Assembly. and mandated; among other functions,” “to -
.Zznve;a*'tgate 'n;qu.:'re into, and revort on all matters relating to
L the —mandate, management, acthttes, - administration,

'joporatwns and estimates . of the a.ssr,gned Mzmstrzes and
-demc_ﬂments” ‘ s

‘:’“"»e' '_}.’:‘,’“J"‘T‘.C"‘ix Com*mttee on Justice and Legau Affairs Leeeiv’ed
‘the: Curricula  Vitas of Hon. Justice (Rtd) Barnabas Albert
. "Sav‘natea of Taqzama, Hon.Lady Justice A.E.N Mpagi Mah1ge1ne
,g—jof Uganda and Hon. Justice Joseph' Asoka Nihal De Silva of Sri-
- Lanka for-censideration to be appointed as_members of° Lhe Judges ’
‘and Magistrates Vetting Board. The Committee is under obligation
toc consider their suitability for appomtment and submit'its report to
. *r\e Ho use or app *ovcxl soorn thereafter

; At"i*'s s itting held on June 11t 2013 the Comrmnittee resolved to
invite “you for -de eliberation -on the ‘hmomination process: of the
aforesajd nominees. This is therefore to invite you to. a sitting of the
‘Committee to be held on Thursday 13% June, 2013 at 2. 30 P m
‘ m Commxttee Room 7, Parhament Buzldmgs.

»'.M1chae1 Sialai , ‘ '
For' Clerk of the Natxonal Assemblj[







