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PREFACE

Mandate and Functions of the Committee;

Mr. Speaker Sir, at the core of the discharge of the oversight, legislative
and representative functions in Kenya is the Legislature. The Constitution
of Kenya, at Article 124, provides for the establishment of Committees by
either House of Parliament. Committees are central to the workings, roles
and functions of Parliament as set out at Article 94 and more specifically

at article 96 of the Constitution as regards the Senate.

proposals for leg1slat10n The roles. ‘of _Commlttees_ are twofold,

Mr. Speaker Sir, the S and g Committee on Finance, Commerce and
X £

Budget was established purs'tﬁi‘fmt sStanding Order No. 208. The
Committee is mandated to }S%z’;&te inquire into and report on all
matters relating to coordination, control and monitoring of the county
budgets and to discuss and review the estimates of the county
governments and make recommendations to the Senate, examine the
Budget Policy Statement presented to the Senate, examine and report on
the budgets allocated to constitutional commissions and independent
offices and examine Bills related to the county budget, including the

Division of Revenue Bill and examine and to consider all matters related to



resolutions and Bills for appropriations, share of national revenue amongst
the counties and all matters concerning the national budget, including
public finance, and monetary policies and public debt, trading activities
and commerce, tourism, investment and divestiture policies, planning and

development policy.”

Membership of the Committees;

Mr. Speaker Sir, the Fourth Schedule of the Senate Standing Orders
provides that the Committee “shall consist of the Chairperson and not
more than fifteen other members” The Congi\ttee is composed of the
following Senators:- e

1. Senator Billow Kerrow, MP £ -Chairperson
2. Senator Peter Ole Mositet, MP =Vice: ?-\ﬁ?g‘l,;i;pfrson
3. Senator Moses Wetang ula MP ‘ ST
y
5.
6.
Ts
8. -Member
2 -Member

10. -Member

11. -Member

12. Senator Zipporah Kittony, MP*J/ -Member

13. Senator Paul Njoroge Ben, MP -Member



BACKGROUND AND EXECUTIVE SUMMARY;

Mr. Speaker Sir, Article 218 of the Constitution provides that at least two
months before the end of each financial year, a “Division of Revenue Bill
which shall divide revenue raised by the national government among the
national and county levels of government” shall be introduced in
Parliament.

Mr. Speaker Sir, The Division of Revenue Bill (National Assembly Bill No.
15 of 2014), was published in the Kenya Gazette Supplement No. 36 of
March 26, 2014 and was passed by the National Assembly on
Wednesday, April 23, 2014. On 25th April, 2014, the National Assembly
submitted to the Senate, the Division of Revenue Bill, 2014 (National
Assembly Bill No. 15 of 2014) by xy‘g"" essage pursuant to the
provisions of Standing Order 142 off the
Orders.

The message was communicated to all Se a%ors, pursuant to Standing
Order 40(5) of the Senate 'he National Assembly now
seeks the concurrence f the e

National Assembly.

o

A : CRTE
Mr. Speaker Sir, Sta}f‘fiiﬁg?prder No. 14§-‘%f the Senate Standing Orders
requires that a Bill which, origi el
"im\E\he sameymanner as a Bill introduced in
the Senate by way of First Reading,in.4ccordance with Standing Order No.

129,

The Division of Revenue Bill was read a First Time at a special sitting of
the Senate on 6t May, 2014. The Bill was committed to the Standing
Committee on Finance, Commerce and Budget pursuant to standing
order 130 (1) of the Senate standing orders.

Mr. Speaker Sir, in its consideration of the Bill, the Standing Committee
invited key stakeholders, including the National Treasury, the Council of
Governors and the Commission on Revenue Allocation who provided their
submissions to the Committee.



[n accordance with Article 118 (1) (b) of the Constitution and standing
order 130 (4) of the Senate, the Standing Committee facilitated public
participation and took into account the views and recommendations of
the public in its report to the Senate.

Mr. Speaker Sir, this report is hereby submitted to the Senate for its
consideration and adoption pursuant to standing order 134 (1) as read
together with standing order 160(3) which states that the Senate shall
conclude its consideration of a Division of Revenue Bill not later than ten
days after the Bill has been introduced.




SUMMARY OF RECOMMENDATIONS;

Mr. Speaker Sir, following consideration of the Bill, the Committee
makes the following recommendations:-

1. Provision of Funds for Level 5 Hospitals:-

The Committee recommends that the national government allocation
includes adequate financing for level 5 hospitals as currently listed, in
accordance with Article 187 (2) and 203(1)(d) of the Constitution.

2. Unbundling and Costing of Functions at both Levels of
Government:-

In accordance with Section 7 (2) (e
Devolved Government Act, 20 12,/_1:}’1’ y
Transition Authority fast-tracks the
of functions so as to enable the det\é i
for each of the functions.

315t December, 2014 ir
2015. o

S
e

ons)

3. Recommendati

The Committee recomme
amendments to the Bill:

1. Provision of Funds for Level 5 Hospitals:-

The Committee recommends that the national government allocation
includes adequate financing for level 5 hospitals as currently listed, in
accordance with Article 187 (2) and 203(1)(d) of the Constitution.

2. Unbundling and Costing of Functions at both Levels of
Government:-

In accordance with Section 7 (2) (a) and (b) of the Transition to
Devolved Government Act, 2012, the Committee recommends that the

8



Transition Authority fast-tracks the process of unbundling and costing
of functions so as to enable the determination of resource requirements
for each of the functions.

The Committee further recommends that this exercise be completed by
31st December, 2014 in order to inform the Division of Revenue Bill,
2015.

3. Amendments to the Bill

The Committee recommends that the Senate adopts the following
amendments to the Bill:-

CLAUSE 4
THAT Clause 4 of the Bill be amended-

(a) by renumbering the existing pr/c/)/vi

(b) by inserting the following nes 7 use-immediately after the
renumbered provision; 3

o gy
(2) In accordagce’m#ﬁ;fh\the provisions of Article 187(2) and
Article 203(1 (ﬁ):/of”th‘é‘“\n\é“t1tut10\n,\ and for further certainty,
the allocatiof for the nation governmentsunder sub clause (1)
includes (adequate financin “for all Tevel 5 Hospitals as
currently ligtg\ A,

SCHEDULE

THAT the Bill be amended by, d
therefor the following new Schedi?ilg

SCHEDULE

ALLOCATION OF REVENUE RAISED NATIONALLY BETWEEN THE
NATIONAL AND COUNTY GOVERNMENTS FOR  FINANCIAL YEAR
2014/15




Type / Level of allocation Amount in Kshs.
billions
Total Shareable Revenue 1,026.31
A. National Allocation 799.65
of which;
Economic Stimulus Package ! 1.45
Equalization fund 3.4
B. County Allocation 2 226.66

Note

T For completion of centers of excellence under the
constituencies (5 million per constitue

“;;Jcage in all 290

'éf}ﬂonal Assembly, the County
uditedbnational revenues of Kshs.
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CHAPTER 1: SUBMISSIONS FROM STAKEHOLDERS

This Chapter presents the deliberations of the Committee with various
stakeholders including, the National Treasury, the Commission on
Revenue Allocation and the Council of Governors. It also highlights the
views and recommendations of the Public submitted during the public
hearing conducted on Friday 9t May, 2014.

1.1 MEETING WITH THE NATIONAL TREASURY

The Committee held a meeting with the National Treasury on 8th May,
2014 and was informed as follows:-

i

1ii.

>, 799 billion and county
n~was_a) compromise that was
¥ . N _‘!
arrived at following several ense ne

otiations between key
stakeholders and significant com ;omisef
parties. @ N

:’ nade by all involved

calculated on th;:\’l'f) s1s \of the latest hadlted and parliament approved

\.\..‘.‘ P

- - 3 o .{J":"
accounts in line Wlth\{

tticle 203 of th,f: constitution. The last audited

}
)
i

-
1
2

2009/2010 and that base:
counties stood at 43%.

If the county allocation of 226 billion were to be revised upwards, the
national government would be forced to significantly borrow from the
local market and that the National Treasury’s appeal to the Senate
was that the proposed figure of 226 billion be approved as it had
been the result of very hard fought negations.

12



iv.

On wastage the Committee heard that the President had constituted
a team headed by the Cabinet Secretary for the Ministry of Mining,
Hon. Najib Balala to try and find ways to address wastage in the
public service with a view to reduce costs. The team made budget
cuts in the areas of travel allowance and recommended freezing of
purchase of vehicles in the public service. The national government
was committed to the reduction of wastage of resources and that
county governments should follow suit in this endeavor.

The National Treasury in conjunction with the CRA and TA had

undertaken an analysis of the functions in FY 2013/2014. In the

analysis, all ministries and departments undertook a line by line

analysis of their budgets against the/(fju ctions with a view to costmg
Jed hat s

separately for Level 5 hospitals asiwas prov}_q

Revenue Act of 2013. In the D1v1s1o\h of Reve:
B

IBEC meeting held in Fe,b_{uary, 2(')'11;,_ A,_'ere not 1n\fa<iour of this
decision and subsequently, X cut to 3.4 billion

shillings. This 81:1/9 0] ECC
revenue on the request of Governor\L % allow counties fund their own
s‘amount as well a y other collected revenue.

budgeting process by ens g ass1gnment of resources to all

unbundled functions. This was not carried out and as such,
contributed to some of the challenges of duplication of functions at
both levels of government. With regard to other “national functions”,
the committee was informed that these were projects with national
implications and the details of these would appear in the national
estimates.



1.2 MEETING WITH THE COMMISSION ON REVENUE ALLOCATION

The Committee held a meeting with the Commission on Revenue
Allocation to deliberate on the Bill on 8th May, 2014 whose submission to
the Committee were as follows:-

i.

11.

1ii.

iv.

-279.162 billion.

CRA recommendations factored were based on a historical costing
approach which provides for analysis of ministry budgets for FY
2012/13 and 2014/2015 cost of devolved functions plus a
percentage for administration cost which provided for 230.893
billion.

Remuneration and administrative costs for the operations of county
assemblies and county executive of 48.269 billion was added to the
230.893 billion. To arrive at a total osti f devolved functions of

The IBEC Budget Committee neg@ﬁ e
Share for FY 2014 /2015which totalec
following.

a) Equitable Share. 201

11T g&%%&ons on Vc?rUCal
rbillienfactored in the

b)Less cost ofizemunerations;
structures¢; 18.622 billion.

N

c¢) Cost of Devolve“fd_ifgﬁl;nctions for 1;‘ ;

e) Adjust for revenue growth at 11.5% - 20.283 billion.

f) Add Pension for Devolved Staff (15% of 60% Remuneration)-
4.250 billion.

g) Add Cost of New County Structures — 30.233 billion.

There was need for the Senate to provide for some conditional grant
for level 5 hospitals, to ensure that they were held harmless.

14



1.3

MEETING WITH THE COUNCIL OF GOVERNORS

On 20t March, 2014, the Committee had held a meeting with the Council
of Governors to deliberate on the proposals for the Division of Revenue

Bill,

2014 and during its meeting held on 8% May, 2014, the Committee

reviewed its submission from the Council of Governors as follows:-

1.

_The Council of Governors and 1

. The National Treas

The main area of contention was the criterion used in arriving at the
base figure of Kshs. 190 billion, which was not based on the actual
costing of functions by the National Treasury. It was alleged that TA
which was mandated by law to undertake this assignment had not
been adequately facilitated to perform the task. The National
Treasury argues that this was the base used in the last Financial
Year’s budget and therefore it was the most logical figure.

. The National Treasury urged that th"é?

revenues ought to be based on th’é ¢
11.5 % growth. o

were in agreement with 238 billion as;.th -equltaBle\Share of national
revenue by county governments Whllé\ith atlonal Treasury had 221
billion. The argumen' was that\ this \ﬁgure was based on the
historical costin "'-_=--,--ransmg from ""‘ﬁgures\ derived from the FY
2012/2013 per “exp

functions.

had part/lc, jated in the IBEC technical
committees, together wi the Conimission on the Implementation of
the Constitution and Cot 1‘6n/ on Revenue Allocation and was
not able to agree to the propgged figure 238 billion as proposed by

CRA and supported by the Council of Governors.

. At the last meeting of the technical committee which took place at

the Deputy President’s Office there was no consensus on the
recommendation of 238 billion for county governments and that KRA
revenue projection stood at 11.5%; a proposal had been made that
the National Treasury could use that projection to increase the
equitable share of revenue for county governments.

_On it submission on the Division of Revenue Bill, 2014, the Council

of Governors appealed to the Senate for reinstatement of the

15



conditional grant to level 5 hospitals. The appeal was premised on
the fact that these hospitals provide services to a wider catchment
population that spans over a number of counties leaving the
financial burden to be shouldered by the County Government where
these level 5 hospitals are situated.

16



1.4 PUBLIC HEARING ON THE BILL

Pursuant to the provisions of Article 118(1) (b) of the Constitution and
standing order 130(4) of the Senate Standing Orders, the Committee held
a public hearing on the Bill on oth May, 2014. The Committee received
submissions from various institutions and the general public whose
submissions were as follows:-

.. Conditional allocations for Level 5 Hospitals. The initial draft
legislation from the National Treasury had eliminated this allocation.
The Budget and Appropriations Committee report on the Budget Policy
Statement 2014 restored it. In the Bill tabled on 26% March, 20 14 by
the National Assembly, money was set aside for this purpose, though it
was no longer called “conditional g}ant ‘hrough an amendment on

the floor, the Assembly removed th '\';S"ét—(aﬂs\i\dé éyjllocation and returned

) £

\e\ operations of these
nded to\Ja:ﬂow for the fact that

funding.

Proposed long-term solution ay be to create regional boards to
manage these hospitals that also collect mandatory payments from the
various counties on the board. However, in the absence of such
legislation or policy, and given the need to ensure continued service
provision, there is no alternative to conditional grant allocations to
these hospitals. The structure of that grant could be refined to ensure
that counties also contribute some amount to the hospitals within the
range of what would be feasible given their budgets estimates.



The purpose of conditional grants is to achieve what cannot be
achieved through the equitable share. This should be restricted to
issues where the formula for the equitable share would lead to
undesirable results (e.g., distributing money for Level 5 hospitals to
counties without such facilities) or where national government wishes
to add funds to a function of county government to achieve national
policy/interest (e.g.Maternal health grants).

2. “Other National Services” the Bill still contained the provision for
“other National Services” which was unclear. This has replaced the
previous version of the Bill which contained some cash set aside under
national Interest called “National Strategic Interventions.” Other
National Services required over Kslb ;llion per year, but no
explanation was provided for what }Qis¢ 1\8 for, or why it should
be considered part of the “nationa{l’i:jfterest” under Article 203 (1) (a) of

the Constitution. This underm'i‘i‘l\_ﬁ \serious ‘deb gs\ about revenue

sharing.

\Q{%ﬂlat thege are the most recent
TaaclE " i
@QJ at odds with the Division of

Division of Revenue Act%@lﬂmhad ‘
Revenue Bill, 2014 has the wrong 5
be clarified. e

Moreover, the use of the 2009 /10 audited accounts as the basis
contradicts CRA, National Treasury and even the National Assembly
Budget Committee’s earlier recommendations for FY 2014/2015, all of
which used 2011/2012 as the basis. The constantly shifting base for
calculating revenue shares undermines transparency and makes it
difficult to assess trends over time.



4. Priority setting vis-a-vis functional analysis and costing of
functions. The Division of Revenue Bill, 2014 still failed to engage with
the central issue in revenue sharing; priority setting. The basis for
revenue sharing across the two levels of government is not only the cost
of functions, as derived from current and historical spending, but the
desired expenditure on different priorities. The baseline for determining
the share of revenues going to national and county governments is still
the cost of all functions that national government managed in 2012 /13.
In 2012/13, nearly 60 percent of the budget went to education,
infrastructure and security, while less than 20% percent went to health
and agriculture. Are those still the right priorities today?

‘Bet e‘x\'\-—?i

To supplement this review of priorities] L \formation is needed on
the current costs of government to ‘.ﬁferform 1ts arious functions, and a
better understanding of which i;_i_n;_;c\ions of governments are to be
fi d by what 1. ént has com laing
performed by what leve %\S/w /wp__\

the lack of costing mformatlon but has n{?t called'

s :
There was need to unbundle the:functions of the national and county
government and cost the functions as this will guide how the resources
are allocated to each level of government in future.

5. The Senate should ensure that the approach to conditional grants in
the Division of Revenue is comprehensive and guided by policy
frameworks. All grants touching on county functions should be
considered together.

19



There was no justification for specifically targeting some state
corporations and leaving aside other. The Senate should
comprehensively review the position of all state corporations providing
services that now fall under county functions such as water service
boards, roads boards and various agricultural authorities and state
corporations.

6. The Bill discussed the Equalization Fund but there was still no policy
guideline on how this fund is to be shared and utilized. The Senate
should formulate regulations governing the utilization of the
Equalization Fund for the marginalized counties.

”\_,hare of re«g%urces gomg to the two
levels of government. The only relev_ ' s

b\% "’s;}t{)& countles However the

\“ -tlonal“gg&
a set-aside fundf ‘% the Economle-a.{v Stimulus

distributed to conghtlmenaes

20



CHAPTER 2: COMMITTEE OBSERVATIONS

This Chapter presents the observations by the Committee arising from its
consideration of the Division of Revenue Bill, 2014, the stakeholder

meetings and the Public Hearing.

1. Provision of funds for level 5 hospitals

The Division of Revenue Bill, 2014 does not provide for conditional
allocations for level 5 hospitals. This represents a serious threat to the

operations of these institutions.

These 1nst1tut10ns are regional fac111t1es servicing multlple counties,

service delivery.
2.Functional analysis and costing of functions.

The base for the determination of the share of national revenue
between the two levels of government was contested at various
meetings which were held with a view to arriving at the national and

county government allocations.

21



In the absence of proper costing of functions at both national and
county government, revenue growth, among other factors was used as
a basis for revenue allocation. The criterion used in arriving at the base
figure of 190 billion for FY 2014/2015 was not clear. The Treasury
argued that this was the base used in the last FY’s budget and
therefore it was the most current and therefore reflected the most
recent changes in the economy and national policy. Further, the
National Treasury had recommended that growth of revenues be based
on the projected rate of 6% instead of 11.5 % growth in tax revenues
posted by KRA as recommended by the CRA. This proved difficult in
arriving at the basis for the sharing of revenue between the two levels
of government.

There was need to unbundle the funCt:
government and undertake a cost?fgilalysis 0

01'-; 1

R

a fy;
. LN / .
guide how the resources are allocated, to eachzlevel of government in
|f;z,:“'- # S ORI .

future. The results of such an exerc‘il‘_i Wi
conclusive baseline for future-Division of:.

8

';g(;;{tt the %%%\%siﬁon Authority (TA)

ey vels of government with a view to

ifigures on the é”.c%?tual cost of running the two
=8 ; &

levels of government a} o ;a%Uons tabled in Parliament for
adoption. o

All relevant stakeh®6ld

T
s

3.Fiscal Responsibility

The CRA criterion on fiscal responsibility principal of allocating funds
to the counties may need to be considered in future in order to hasten
budget implementation in counties. Counties had 45% of the disbursed
funds in bank accounts as at 20th March, 2014.

22



CHAPTER 3: CONCLUSION

It is imperative that both levels of government are provided with adequate
resources in order to perform their respective functions in accordance
with the Constitution. County governments are in the process of
establishing their structures and systems of governance and
administration and the Committee takes note of the myriad of challenges
that they are operating under during this transition period. On the other
hand, the national government has programmes and projects to
implement in accordance with its functions as per the Constitution and
with this in mind, informed negotiations based on the aforementioned
needs must be undertaken. However, the underling factor in these
negotiations is the equitable share of scarce resources.

govemm ntf.;‘ continually

], Qnd to ensure that the
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CHAPTER 4: RECOMMENDATIONS

Arising from the submissions from various stakeholders and deliberations
by the Committee, the following recommendations are made.

4. Provision of Funds for Level 5 Hospitals:-

The Committee recommends that the national government allocation
includes adequate financing for level 5 hospitals as currently listed, in
accordance with Article 187 (2) and 203(1)(d) of the Constitution.

S. Unbundling and Costing of Functions at both Levels of
Government:-

In accordance with Section 7 (2) (a)7andm(b) of the Transition to
Devolved Government Act, 20 12, the:C nittee recommends that the
-,..g{ocess ?L‘ %mbundhng and costing
of functions so as to enable the determinatio "%EF@S.Gurce requirements

-

for each of the functions. S

The Committee further reéGommen
31st December, 20 144in”order to<info: «Division of Revenue Bill,

2015,

amendments to the Bill:-

CLAUSE 4 5157
THAT Clause 4 of the Bill be amended-

(c) by renumbering the existing provision as Clause 4(1);

(d) by inserting the following new sub-clause immediately after the
renumbered provision;

(2) In accordance with the provisions of Article 187(2) and

Article 203(1)(d) of the Constitution, and for further certainty,
the allocation for the national government under sub clause (1)

24



includes adequate financing for all Level 5 Hospitals as
currently listed.

SCHEDULE

THAT the Bill be amended by deleting the Schedule and substituting
therefor the following new Schedule -

SCHEDULE

ALLOCATION OF REVENUE RAISED NATIONALLY BETWEEN THE
NATIONAL AND COUNTY GOVERNMENTS FOR FINANCIAL YEAR
2014/15

Type / Level of allocation

Total Shareable Revenue

C. National Allocation/ S

of which;
Economic Stimul

Equalization fund

Note

1 For completion of centers of excellence under the Economic Stimulus Package in all 290
constituencies (5 million per constituency)

2 Based on 2009/10 audited revenues approved by the National Assembly, the County
Allocation of Kshs. 226.66 billion represents 43% of the audited national revenues of Kshs.
529.3 billion.

25



APPENDIXES

« Minutes of the Committee sittings on the consideration of the
Division of Revenue Bill, 2014.

* Submissions to the Committee on the Bill by various stakeholders.
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- MINUTES OF THE FIRST SITTING OF THE STANDING COMMITEE
ON FINANCE, COMMERCE AND BUDGET ON THE DIVISION OF
REVENUE BILL, 2014 HELD AT THE GROUND FLOOR BOARD ROOM,
COUNTY HALL, HARAMBEE AVENUE, PARLIAMENT BUILDINGS,
NAIROBI ON THURSDAY, 24™ APRIL, 2014 AT 10.30 A.M.

PRESENT:
1. Sen. Billow Kerrow, MP -Chairperson
2. Sen. Peter Ole Mositet, MP -Vice Chairperson
3. Sen. Moses Wetang'ula, MP -Member
4. Sen. Katherine Nabwala, MP -Member
5. Sen. Beatrice Elachi, MP -Member
6. Sen. Dr. Boni Khalwale, MP -Member

ABSENT WITH APOLOGY

1. Sen. Mutahi Kagwe, MP -Member
2. Sen. James Mungai, MP -Member
3. Sen. Mutula Kilonzo Junior, MP -Member
4. Sen. (Prof.) Anyang’ Nyong’o, MP -Member
5. Sen. Zipporah Kittony, MP -Member
6. Sen. Paul Njoroge Ben, MP -Member
7. Sen. Dr. Wilfred Machage, MP -Member
8. Sen. Prof. John Lonyangapuo, MP -Member
THE SENATE:
1. Mr. Johnson Okello -Deputy Director, Legal Services
2. Mr. Peter Adika -Principal Research Officer
3. Mr. Gichohi Mwaniki -Senior Fiscal Analyst
4. Ms. Emmy Chepkwony -Senior Clerk Assistant
5. Mr. Daniel Chania -Senior Clerk Assistant
6. Ms. Rehema Chebet -Parliamentary Audio/Hansard



MIN. NO. 117/2014/SEN/FCB: PRELIMINARIES

The Chairperson welcomed the Members present and the opening prayer
was said thereafter.

MIN. NO. 118/2014 /SEN/FCB: ADOPTION OF THE AGENDA

The agenda presented was adopted after being proposed by Senator
Catherine Nabwala and Seconded by Senator Boni Khalwale.

MIN. NO. 119/2014 /SEN/FCB: PRESENTATION ON THE
DIVISION OF REVENUE BILL.

The Committee noted that a Division of Revenue Bill, 2014 had been
introduced in the National Assembly and that on 17t April, 2014, a
Division of Revenue Bill had also been introduced in the Senate.

Upon invitation by the Chairperson, the Senior Fiscal Analyst presented
an analysis of the Division of Revenue Bill, 2014 between what was
submitted in the National Assembly and the Senate. The highlights of his
presentation were as follows:-

That:-

1. Article 218 of the Constitution stipulates that two months before
the end of each Financial Year a Division of Revenue Bill (DORB)
shall be introduced in Parliament. The DORB divide revenue raised
by the national government among the national and count levels of
government.

a. The Division of Revenue Bill is supposed to be introduced in
the Parliament not later than 10t March as per Standing
Orders 233



b. This year’s memorandum and Bill was different from the initial
legislative proposal submitted by the Treasury on 15th
February, 2014 together with the BPS

c. A separate Bill was introduced in the Senate on 17% April,
2014

d. The National Assembly concluded discussion and approved
the DORB on 23rd April, 2014.

e. The message from the National Assembly to the Senate will
then be sent to the Senate for its concurrence.

f. The Senate Bill had gone through first reading

. Total revenue projected to be raised in financial year 2014/15 is
Ksh.1,026.31 billion out of which Ksh 799.45 billion will be
allocated to the National Government while county government will
be allocated Ksh 226.66 billion which is 43% of the most recent
audited revenues approved by the National Assembly.

_The allocation to National Government includes Kshs 1.45 billion
for completion of centers of excellence under Economic Stimulus
Package and Kshs 3.4 billion for Equalization Fund. The allocation
to County government include Kshs 3.65 billion for rural
electrification, Kshs 3.74 billion for level 5 hospitals and Kshs 1.4
billion for youth polytechnics. '

. The projected revenue is an increase of 1 1.5% of the amount
allocated in 2013/14. The allocation to the national government has
also increased though at a lower rate of 9.4%, while the allocation
to counties has increased by 19.3%.

. The figures in the allocation Schedule for the bill increases the

allocation to County Government from Ksh 217.87 billion to Ksh

226.66 billion from what was adopted by the National Assembly in

the Budget and Appropriation Committee Report. The Committee

report proposed to have Ksh 808.44 billion allocated to National

Government and Ksh 217.87 billion allocated to County
3



Government from the forecasted ordinary revenue of Ksh 1,026.31.
Whereas the Bill proposes to allocate Ksh 799.65 billion to National
Government and Ksh 226.66 to County Governments of the
forecasted revenue of Ksh 1,02.31 billion.

. The National Assembly considered the Bill and made amendment by
deleting the words “of which, Equitable Share, Rural Electrification,
Level 5 hospitals, Youth Polytechnics” appearing in the first column
of the Schedule and by deleting the figures “217.87, 3.65, 3.74 and
1.4” appearing in the second column.

. Whereas the National Assembly Standing Orders requires
introduction of DORB not later than 10t March every year, the Bill
will be introduced in the Assembly in the month of April. The
consideration of the Bill by both houses should therefore be
hastened to inform next financial year budgets of the county
governments and for the medium term.

. Parliament may wish to consider allocating funds for earmarked
projects such as for level 5 hospitals as conditional grants in the
County Allocation of Revenue Bill.

- CRA criterion on Fiscal responsibility principal of allocating funds
to the counties may need to be considered in future in order to
hasten budget implementation in counties. Counties had 45% of
the disbursed funds in bank accounts as at 20t March, 2014.

Deliberations ensued

The Committee noted that the Division of Revenue Bill, 2014 as passed
by the National Assembly and the Division of Revenue Bill, 2014
introduced in the Senate had a total share between the national and
county governments at Kshs. 799.45 billion and 226 billion respectively
and that Kshs. 226 billion in both Bills now constituted the total
equitable share among county governments.

The Committee resolved to proceed as follows:-

4



1. The Committee prioritizes consideration of the Message from
the National Assembly on the Division of Revenue Bill, 2014
before proceeding with the Bill that was tabled in the Senate
and that a meeting be held on 30" April 2014 to deliberate on
the same ahead pending the formal presentation of the Message
to the Senate.

2. Should the National Assembly fail to present the Message to
the Senate, the Committee to proceed with the consideration
of the Bill as tabled in the Senate on 17" April, 2014.

3. Further consideration of the Bills be postponed until 30" April,
2014 in order to ensure that a majority of the Members of the
Committee are present for the consideration of any
amendments to the Bills.

MIN. NO. 120/2014/SEN/FCB: PAYMENT OF JUDGEMENT
DEBTS (ANGLO LEASING CASE).

The Committee noted that the National Government was in the process of
initiating payments for judgment debts (Anglo Leasing cases) for various
projects which were found to be irregular by the Public Accounts
Committee during the 9t Parliament.

Deliberations ensued.

The Committee resolved to that the Cabinet Secretary, Ministry of
Finance and the Attorney General be invited to a meeting of the
Committee to shed more light on the matter.



MIN. NO. 121/2014/SEN/FCE: ADJOURNMENT

Having dispensed with the business for the day, the Committee
adjourned its sitting at one O’clock in the afternoon.

Signature: . M ..............

The Hon. Sen. Billow Kerrow, MP.

Chairperson.




MINUTES OF THE SECOND SITTING OF THE STANDING COMMITEE
ON FINANCE, COMMERCE AND BUDGET ON THE DIVISION OF
REVENUE BILL, 2014 HELD AT THE GROUND FLOOR BOARD ROOM,
COUNTY HALL, HARAMBEE AVENUE, PARLIAMENT BUILDINGS,
NAIROBI ON WEDNESDAY, 30™ APRIL, 2014 AT 10.30 A.M.

PRESENT:
1. Sen. Prof. John Lonyangapuo, MP  -Ag. Chairperson
2. Sen. Moses Wetang’ula, MP -Member
3. Sen. Katherine Nabwala, MP -Member
4. Sen. Beatrice Elachi, MP -Member
5. Sen. Dr. Boni Khalwale, MP -Member

ABSENT WITH APOLOGY

1. Sen. Billow Kerrow, MP -Chairperson

2. Sen. Peter Ole Mositet, MP -Vice Chairperson
3. Sen. Mutahi Kagwe, MP -Member

4. Sen. James Mungai, MP -Member

5. Sen. Mutula Kilonzo Junior, MP -Member

6. Sen. (Prof.) Anyang’ Nyong'o, MP -Member

7. Sen. Zipporah Kittony, MP - -Member

8. Sen. Paul Njoroge Ben, MP -Member

9.

Sen. Dr. Wilfred Machage, MP -Member

THE SENATE:

1. Mr. Dennis Abisai -Principal Legal Counsel

2. Mr. Peter Adika -Principal Research Officer

3. Mr. Kefa Omoti -Principal Research Officer

4. Mr. Daniel Chania -Senior Clerk Assistant

5. Ms. Rehema Chebet -Parliamentary Audio/Hansard



MIN. NO. 122/2014/SEN/FCB: PRELIMINARIES

The Chairperson welcomed the Members present and the opening prayer
was said thereafter.

MIN. NO. 123/2014/SEN/FCB: ADOPTION OF THE AGENDA

The agenda presented was adopted after being proposed by Senator
Catherine Nabwala and Seconded by Senator Beatrice Elach.

MIN. NO. 124 /2014 /SEN/FCB: CONSIDERATION OF THE
DIVISION OF REVENUE BILL,
2014.

The Committee was informed that on 25th April, 2014, the National
Assembly delivered the Message on the Division of Revenue Bill to the
Clerk of the Senate and that the Speaker of the Senate had directed that
the Message be circulated. The Committee was informed that the
Message would be reported to the Senate at its next sitting.

The Committee noted that it had deferred further consideration of the
Bill in order to ensure that a majority of the Members of the Committee
are present for deliberations of any amendments to the Bill and resolved
that the Committee adjourns and reconvenes at 2.30 p.m. in order
to allow a majority of the Members to participate.



MIN. NO. 125/2014/SEN/FCE: ADJOURNMENT

Having dispensed with the business for the day, the Committee
adjourned its sitting at eleven O’clock until 2.30 p.m. on 30t April, 2014.

Signature: ......L..0 8l
The Hon. Sen. Billow Kerrow, MP.

Chairperson.
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MINUTES OF THE THIRD MEETING OF THE STANDING COMMITEE
ON FINANCE, COMMERCE AND BUDGET ON THE DIVISION OF
REVENUE BILL, 2014 HELD AT THE GROUND FLOOR BOARD ROOM,
COUNTY HALL, HARAMBEE AVENUE, PARLIAMENT BUILDINGS,
NAIROBI ON WEDNESDAY, 30™ APRIL, 2014 AT 2.30 P.M.

PRESENT:
1. Sen. Prof. John Lonyangapuo, MP -Ag. Chairperson
2. Sen. Moses Wetang’ula, MP -Member
3. Sen. Katherine Nabwala, MP -Member
4. Sen. Beatrice Elachi, MP -Member
S. Sen. Dr. Boni Khalwale, MP -Member
6. Sen. Mutula Kilonzo Junior, MP -Member
7. Sen. Zipporah Kittony, MP -Member

ABSENT WITH APOLOGY

1. Sen. Billow Kerrow, MP -Chairperson
2. Sen. Peter Ole Mositet, MP -Vice Chairperson
3. Sen. Mutahi Kagwe, MP -Member
4. Sen. James Mungai, MP -Member
S. Sen. (Prof.) Anyang’ Nyong’o, MP -Member
6. Sen. Paul Njoroge Ben, MP -Member
7. Sen. Dr. Wilfred Machage, MP -Member
THE SENATE:
1. Mr. Dennis Abisai -Principal Legal Counsel
2. Mr. Peter Adika -Principal Research Officer
3. Mr. Kefa Omoti -Principal Research Officer
4. Mr. Daniel Chania -Senior Clerk Assistant
5. Ms. Rehema Chebet -Parliamentary Audio/Hansard



~ MIN. NO. 126 /2014 /SEN/FCB: PRELIMINARIES

The Chairperson welcomed the Members present and the opening prayer
was said thereafter.

MIN. NO. 127/2014 /SEN/FCB: ADOPTION OF THE AGENDA

The agenda presented was adopted after being proposed by Senator
Mutula Kilonzo Junior and Seconded by Senator Zipporah Kittony.

MIN. NO. 128/2014 /SEN/FCB: CONSIDERATION OF THE
DIVISION OF REVENUE BILL,
2014.

The Committee was informed that on 25t% April, 2014, the National
Assembly delivered the Message on the Division of Revenue Bill to the
Clerk of the Senate and that the Speaker of the Senate had directed that
the Message be circulated. The Committee was informed that the
Message would be reported to the Senate at its next sitting.

The Committee noted that:-

1. Total revenue projected to be raised in financial year 2014/15 is
Ksh.1,026.31 billion out of which Ksh 799.45 billion will be
allocated to the National Government while county government will
be allocated Ksh 226.66 billion which is 43% of the most recent
audited revenues approved by the National Assembly.

2. The allocation to National Government includes Kshs 1.45 billion
for completion of centers of excellence under Economic Stimulus
Package and Kshs 3.4 billion for the Equalization Fund. The
allocation for county governments had no conditional allocations
but that Khs. 226.66 billion would be the total equitable share
among the county governments.



The Committee was concerned that as per the Explanatory Memorandum
to the Bill the allocation to County government include Kshs 3.65 billion
for rural electrification, Kshs 3.74 billion for level 5 hospitals and Kshs
1.4 billion for youth polytechnics.

The Committee was informed that the Explanatory Memorandum to the
Bill does not form part of the Act upon assent.

Deliberations ensued.

The Committee noted that at a previous meeting of the Inter-
Governmental Budget and Economic Council (IBEC), it had been agreed
that a figure of Kshs. 238 billion be the allocation to county governments
in order to ensure that they are able to perform their functions effectively
and expressed concern that Kshs. 226.66 billion would not adequately

provide an opportunity for county governments to perform their
functions.

It was reported that Kshs. 226.66 billion was arrived at during a
consultative meeting between the Office of the President, the National
Treasury, the Leaders of Majority from both Houses of Parliament and
the Chairperson of the Budget and Appropriations Committee of the
National Assembly and the Chairperson of the Committee in April, 2014
with a view to arriving at a consensus on the allocations for the national
and county governments in view of the economic situation in the
country.

Article 217 of the Constitution mandates the Commission on Revenue
Allocation to make recommendations concerning the basis for the
equitable sharing of revenue raised by the national government between
the national and county governments and among the county
governments and that to this end, the recommendations of the
Commission need to be considered.



The Committee proposed the following amendment to the Bill;

That, the schedule to the Bill be amended in column 1 of the
National Allocation from Kshs. 799.65 billion to 788.31 billion; and
in column 1 of the County Allocation from Kshs. 226.66 billion to
Kshs. 238 billion and in the first column under County Allocation by
inserting the words “Equitable Share of Kshs. 229.21 billion” and
“Conditional Allocations for rural electrification, level 5 hospitals
and youth polytechnics of Kshs. 8.79 billion”.

MIN. NO. 129/2014/SEN/FCE: ADJOURNMENT

Having dispensed with the business for the day, the Committee
adjourned its sitting at half past four O’clock in the evening.

o —

SIFNAtERE: ... e trrcviressonssesing
The Hon. Sen. Billow Kerrow, MP.

Chairperson.

-------------------------------------



MINUTES OF THE FOURTH MEETING OF THE STANDING
COMMITEE ON FINANCE, COMMERCE AND BUDGET ON THE
DIVISION OF REVENUE BILL, 2014 HELD AT THE GROUND FLOOR
BOARD ROOM, COUNTY HALL, HARAMBEE AVENUE, PARLIAMENT
BUILDINGS, NAIROBI ON WEDNESDAY, 7™ MAY, 2014 AT 10.30
A.M.

PRESENT:
1. Sen. Billow Kerrow, MP -Chairperson
2. Sen. Moses Wetang’ula, MP -Member
3. Sen. (Dr.) Wilfred Machage, MP -Member
4. Sen. Katherine Nabwala, MP -Member
5. Sen. Beatrice Elachi, MP -Member
6. Sen. Dr. Boni Khalwale, MP -Member
7. Sen. Zipporah Kittony, MP -Member
8. Sen. Paul Njoroge Ben, MP -Member

ABSENT WITH APOLOGY

1. Sen. Peter Ole Mositet, MP -Vice Chairperson
2. Sen. Prof. John Lonyangapuo, MP  -Ag. Chairperson
3. Sen. Mutula Kilonzo Junior, MP -Member
4. Sen. Mutahi Kagwe, MP -Member
S. Sen. James Mungai, MP -Member
6. Sen. (Prof.) Anyang’ Nyong’o, MP -Member
THE SENATE:
1. Mr. Kefa Omoti -Principal Research Officer
2. Mr. Gichohi Mwaniki -Senior Fiscal Analyst
3. Mr. Daniel Chania -Senior Clerk Assistant
4. Ms. Brenda Ogembo | -Clerk Assistant I
S. Mr. Joseph Kariuki -Clerk Assistant III
6. Ms. Rehema Chebet -Parliamentary Audio/Hansard



MIN. NO. 130/2014/SEN/FCB: PRELIMINARIES

The Chairperson welcomed the Members present and the opening prayer
was said thereafter.

MIN. NO. 131/2014/SEN/FCB: ADOPTION OF THE AGENDA

The agenda presented was adopted after being proposed by Senator Boni
Khalwale, and Seconded by Senator Moses Wetang’ula.

MIN. NO. 132/2014/SEN/FCB:  MEETING WITH THE CABINET
SECRETARY, NATIONAL
TREASURY AND THE ATTORNEY
GENERAL.

The Committee was informed that it had resolved that, at its sitting held
on 24th April, 2014, the Cabinet Secretary, National Treasury and the
Attorney General, be invited to its meeting to deliberate on the matter of
Foreign Court Judgment against the Government of Kenya on Postal
Corporation of Kenya projects.

The Committee was informed that the Cabinet Secretary, National
Treasury was indisposed and had requested that the meeting be
rescheduled and that the Attorney General was out of the country on
official business in Botswana.

After deliberations, the Committee resolved that the meeting with
the Cabinet Secretary, National Treasury and the Attorney General
be rescheduled to Wednesday, 14" May, 2014.

The Committee further recommended that the National Treasury
should not make any payments on the projects until Parliament
gives the go ahead to do so.



MIN. NO. 133/2014/SEN/FCB: = CONSIDERATION OF THE
DIVISION OF REVENUE BILL,
2014.

The Committee noted that on 6th May, 2014, the Senate received a
Message from the National Assembly on the Division of Revenue Bill,
2014 (National Assembly Bill No. 15 of 20 14) and that the Bill had been
read a First Time. The Committee noted that it had been given up to
Tuesday, 13t May, 2014 to consider the Bill and report to the Senate.

The Committee thereafter deliberated and approved a schedule of the
consideration of the Bill as prepared by the secretariat highlighting
timelines for the Bill.

The Committee revisited its resolution made on 30th April, 2014 on the
Bill and a majority of Members supported the resolution to amend the
Division of Revenue Bill, 2014 from 226 billion to 238 billion.

MIN. NO. 134/2014/SEN/FCE: ADJOURNMENT

Having dispensed with the business for the day, the Committee
adjourned its sitting at half past four O’clock in the evening.

The Hon. Sen. Billow Kefrow, MP.

Chairperson.

.......................................



MINUTES OF THE FIFTH MEETING OF THE STANDING COMMITEE

ON FINANCE, COMMERCE AND BUDGET ON THE DIVISION OF

REVENUE BILL, 2014 HELD AT THE GROUND FLOOR BOARD ROOM,

COUNTY HALL, HARAMBEE AVENUE, PARLIAMENT BUILDINGS,

NAIROBI ON THURSDAY, 8™ MAY, 2014 AT 12.00 NOON.

PRESENT:

1. Sen. Billow Kerrow, MP -Chairperson
2. Sen. Elachi Beatrice, MP - Member
3. Sen. Moses Wetang'ula, MP -Member
4. Sen. Dr. Boni Khalwale, MP -Member
5. Sen. Zipporah Kittony, MP -Member
6. Sen. Mutahi Kagwe, MP -Member
7. Sen. (Prof.) Anyang’ Nyong'o, MP -Member
8. Sen. Dr. Wilfred Machage, MP -Member
9. Sen. Katherine Nabwala, MP -Member
10. Sen. Paul Njoroge Ben, MP -Member

ABSENT WITH APOLOGY

1. Sen. Peter Ole Mositet, MP -Vice Chairperson

2. Sen. Prof. John Lonyangapuo, MP - Member

3. Sen. James Mungai, MP -Member

4. Sen. Mutula Kilonzo Junior, MP -Member
IN ATTENDANCE
The Senate Staff:

1. Mrs. Phylis Makau - Director Budget
2. Ms. Emmy Chepkwony - Senior Clerk Assistant
3. Mr. Daniel Chania - Senior Clerk Assistant
4. Mr. Gichohi Mwaniki - Fiscal Analyst, Parliamentary Budget Office
5. Mr. Kefa Omoti - Parliamentary Research Office
6. Ms. Brenda Ogembo - Clerk Assistant I
7. Mr. Joseph Kariuki - Clerk Assistant III
8. Ms. Carol Namunyak - Clerk Assistant III
9. Ms. Rehema Chebet - Parliamentary Audio/Hansard

National Treasury

1. Dr. Kamau Thugge -Principal Secretary
2. Mr. Albert Mwenda —Advisor

3. Geoffrey Malombe  —Assistant Accountant
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MIN. NO. 135/2014/SEN/FCB: PRELIMINARIES
The meeting commenced at 10.20am. The Chairperson welcomed the Members
present and the opening prayer was said thereafter.

MIN. NO. 136/2014/SEN/FCB: ADOPTION OF THE AGENDA
The agenda presented was adopted after being proposed by Sen. Paul Njoroge Ben
and Seconded by Sen. Boni Khalwale.

MIN. NO. 137/2014/SEN/FCB: MEETING WITH THE NATIONAL TREASURY

ON THE DIVISION OF REVENUE BILL, 2014
The National Treasury had been invited by the Committee to give submissions on the
Division of Revenue Bill, 2014. The Permanent Secretary (PS) was in attendance with
his team as the Cabinet Secretary had sent his apologies.

Submissions from the National Treasury

e The figure of 226 billion was a compromise that was arrived at following several
negotiations that had taken place and significant compromises made by all
involved Stakeholders. The PS further advised the Committee that if the figure
of 226 billion if revised upwards would necessitate significant borrowing from
the local market. The Committee was strongly advised to accept the proposed
figure of 226 billion as it had been the result of very hard fought negations.

* The Committee stated that the figure of 226 billion was based on the 2009/10
audited accounts and as such allowed room for further discussions as
2010/11 and 2012/13 accounts had not been factored in.

* In his response the PS informed the Committee that the bill considers the
provision that revenue allocation to the counties should be at least 15% of
nationally raised revenue calculated on basis of latest audited accounts in line
with Article 203. The last audited revenues approved by the National Assembly
are those of 2009/2010. Based on these Revenue figures, the allocation to
counties is 43%.

1. Borrowing and Wastage

The Committee disagreed with the Treasury position stating that the
Commission of Revenue Allocation (CRA) had jurisdiction to determine the
amount of money to be allocated to counties while Treasury had the mandate
to borrow. It was argued that if Treasury was willing to borrow the 36 billion as
stated by the PS to facilitate the figure of 226 billion then it should equally be
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willing to borrow an amount of 48 billion to bring the shareable revenue to a
figure of 238 billion. The Committee expressed disappointment on a lot of
wastage by National Government which if streamlined would save a lot of
money that could be used to bridge the amount of 226 billion to 238 billion.

Response

On the issue of borrowing, the Committee was informed that if Treasury was
unable to obtain the loan of 36B then it would need to borrow over 200 billion
shillings locally to finance the budget deficit. This would be dangerous based
on the current debt stock which stood at 52% of GDP. Treasury was projecting
to borrow 190 billion if they were able to access the international financial
market. Revenues had been pushed to the limit and the projection that
revenues would grow by 17% next year is very ambitious target.

On wastage the PS informed the Committee that a team headed by Cabinet
Secretary for Mining Hon. Najib Balala was constituted by national government
to try and find ways to address wastage cut costs. The team made budget cuts
in the areas of travel allowance and recommended freezing purchase of
vehicles. He emphasized that national government committed to curb wastage
in government.

2. Conditional grants

The Committee expressed concern on the removal of conditional grants for
Level 5 hospitals and the decision to share the money for the facilities among
all the 47 counties by including it in the shareable revenue despite the fact that
not all counties had a Level 5 hospital facility. The concern was that County
Governments with level 5 hospitals will not be able to meet the cost of the
hospital operations.

3. Costing of functions

The Committee noted that costing of functions was yet to be undertaken it was
very difficult to estimate if the money allocated to counties was sufficient. He
stressed that the admission by Treasury in the Bill that costing was yet to be
done was not acceptable and that the costing of functions should be urgently
undertaken by the Transitional Authority while unbundling of functions
exercise needed to be undertaken urgently by the Ministry of Devolution and
Planning and the National Treasury.

Response

On costing of functions, Treasury had done some work in the previous year.
They had approached CRA and the TA to partner with them in this exercise
and all ministries and did a line by line analysis of the budget to allocate
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functions and budget lines. The costing process revealed that there was need to
provide separately for Level 5 hospitals and this was done and an amount of 10
billion was earmarked for the same purpose. The Governors however were not
in favour of this decision and resultantly the amount was cut to 3.4 billion
shillings. This amount was later moved to become shareable revenue on the
request of Governors to allow counties fund their own hospitals from this
amount as well as any other collected revenue. The discussion to hold counties
with Level 5 hospitals harmless had been held but Treasury but lost the debate
and the amount was allocated as sharable revenue.

Response from Treasury:

The legislative proposal by treasury to the National Assembly on the Division of
Revenue, 2014 has since been converted by the National Assembly into a Bill that
was sent to the Senate inform of a message. The National Treasury has little to do
in terms of changing the Bill as it were except implement the final law.

4. Duplication of functions and clarifications on what constitutes other
national functions
e The need to get rid of duplicated functions between National and County
Governments in sectors such as administration, agriculture and water to save
money was proposed.
* The Committee sought clarification on the 76 billion shillings allocated to other
national services. He requested the PS to clarify exactly war constituted national
services and also sought clarity on the

Response

The Committee was informed that Treasury had written to the Transition
Authority requesting them to gazette functions so as to facilitate the budgeting
process by ensuring assignment of resources to all unbundled functions. He
informed the Members that this was not done however and has led to some of
the challenges of duplication of functions. He also highlighted that some of the
duplication in functions was the result of shared functions where responsibility
of activities was with both national and county governments. On the issue of
national interest projects, the committee was informed that these were projects
with national implications and as such were national interest projects and the
details of these would appear in the national estimates.

Concluding remarks
 The Committee stated that it was seriously contemplating revising the amount
from 226 billion to provide money for level 5 hospitals. It observed that it was
unwise to allocate money for Level 5 hospitals as shareable revenue as even
4



with an increase to 238 billion to the counties it was still unlikely that Level 5

hospitals would be allocated sufficient resources required running the facilities.
The Committee further pointed out the importance of Treasury respecting the
decisions and advice of constitutionally obligated bodies like CRA.

MIN. NO. 138/2014/SEN/FCE: ADJOURNMENT
There being no other business and the time being thirty minutes past twelve O’clock
the Chairman adjourned the meeting.

SIGNED: ....... SRR St U R
The Hon Sen. Billow. Kerrow, MP. -Chairman



MINUTES OF THE SIXTH MEETING OF THE STANDING COMMITEE

ON FINANCE, COMMERCE AND BUDGET ON THE DIVISION OF

REVENUE BILL, 2014 HELD AT THE GROUND FLOOR BOARD ROOM,

COUNTY HALL, HARAMBEE AVENUE, PARLIAMENT BUILDINGS,

NAIROBI ON THURSDAY, 8™ MAY, 2014 AT 1.00 P.M.

PRESENT:

1. Sen. Billow Kerrow, MP -Chairperson
2. Sen. Elachi Beatrice, MP - Member
3. Sen. Moses Wetang’ula, MP -Member
4. Sen. Dr. Boni Khalwale, MP -Member
S. Sen. Zipporah Kittony, MP -Member
6. Sen. Mutahi Kagwe, MP -Member
7. Sen. (Prof.) Anyang’ Nyong’o, MP -Member
8. Sen. Dr. Wilfred Machage, MP -Member
9. Sen. Katherine Nabwala, MP -Member
10. Sen. Paul Njoroge Ben, MP -Member

ABSENT WITH APOLOGY

1. Sen. Peter Ole Mositet, MP -Vice Chairperson
2. Sen. Prof. John Lonyangapuo, MP - Member

3. Sen. James Mungai, MP -Member

4. Sen. Mutula Kilonzo Junior, MP -Member
IN ATTENDANCE
The Senate Staff:

Ms. Emmy Chepkwony - Senior Clerk Assistant
Mr. Daniel Chania - Senior Clerk Assistant

Mr. Gichohi Mwaniki - Fiscal Analyst, Parliamentary Budget Office

Mr. Kefa Omoti - Parliamentary Research Office
. Brenda Ogembo - Clerk Assistant I

Mr. Joseph Kariuki - Clerk Assistant III

Ms. Carol Namunyak - Clerk Assistant III

Ms. Rehema Chebet - Parliamentary Audio/Hansard

NG R ON -
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Commission on Revenue Allocation

1. Mr. Micah Cheserem — Chairman CRA

2. Ms. Fatuma Abdulkadir — Vice Chairman CRA
3. Ms. Lineth Oyugi- Director



4. Mr. George Ooko -CEO CRA

MIN. NO. 139/2014/SEN/FCB: PRELIMINARIES
The meeting commenced at 12.30pm. The Chairperson welcomed the Members
present and the opening prayer was said thereafter.

MIN. NO. 140/2014/SEN/FCB: ADOPTION OF THE AGENDA
The agenda presented was adopted after being proposed by Sen. Paul Njoroge Ben
and Seconded by Sen. Boni Khalwale.

MIN. NO. 141/2014/SEN/FCB: MEETING WITH THE COMMISSION ON
REVENUE ALLOCATION ON THE DIVISION OF
REVENUE BILL, 2014

Submissions from CRA on the recommendations on sharing of revenue rose
nationally between the national and county governments for the financial year
2014/2015.

CRA recommendations factored in a historical costing approach which provides for
analysis of ministry budgets FY 2012/13 to 2014/2015 cost of devolved functions
plus a percentage for administration cost which provided for 230,893 million.
Remuneration and administrative cost for county assembly and county executive of
48,269 million was added. Total cost of devolved functions totaled to 279,162 million.

CRA presented a summary of IBEC Budget Committee negotiated recommendations
on Vertical Share for Financial year 2014/2015 in Ksh. Millions which factored in the
following: '
1. Equitable Share 2013/14- 190,000
2. Less cost of remunerations & Administration of new county structures -
13,622
3. Cost of Devolved functions for FY 2013/14- 176,378
4. Add cost of administration for Devolved Functions (15% of Remuneration)-
7,083
5. Adjust for revenue growth at 11.5% - 20,283
6. Add Pension for Devolved Staff (15% of 60% Remuneration)- 4,250
7. Add Cost of New County Structures — 30,233
Total of 238,227



The Committee noted the following that the summary of National Treasury
recommendation on Vertical Share for financial year 2014/15 in Ksh. Millions differ
from the CRA recommendations because of the following:

i National Treasury factored in adjustment for annual growth in expenditure by
6% while CRA factored in Adjustment of annual growth in expenditure by
11.5%. The Committee observed that this was not a requirement of any law
and it only further served to complicate the process of sharing revenue.

ii  TA to perform its function of determining the resource requirements for each of
the functions. There is need for information on the current costs of government
to perform its various functions, and a better understanding of which functions
of governments are to be performed by each level. Lack of costing on the
function has undermined the process of Division of Revenue.

MIN. NO. 142/2014/SEN/FCE: ADJOURNMENT
There being no other business and the time being forty five minutes past twelve
O’clock the Chairman adjourned the meeting.
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MINUTES OF THE SEVENTH SITTING OF THE STANDING COMMITEE ON
FINANCE, COMMERCE AND BUDGET ON THE DIVISION OF REVENUE BILL,
2014 HELD AT THE 15T FLOOR CHAMBER, COUNTY HALL, HARAMBEE
AVENUE, PARLIAMENT BUILDINGS, NAIROBI ON FRIDAY, 9T MAY, 2014 AT
9.00 A.M.

PRESENT:
1. Sen. Billow Kerrow, MP -Chairperson
2. Sen. Beatrice Elachi, MP -Member
3. Sen. Zipporah Kittony, MP -Member
4. Sen. Mutahi Kagwe, MP -Member
5. Sen. (Prof.) Anyang’ Nyong’o, MP -Member

ABSENT WITH APOLOGY

1. Sen. Peter Ole Mositet, MP -Vice Chairperson
2. Sen. James Mungai, MP -Member
3. Sen. Paul N. Wamatangi, MP -Member
4. Sen. Dr. Wilfred Machage, MP -Member
5. Sen. Prof. John Lonyangapuo, MP  -Member
6. Sen. Moses Wetang’ula, MP -Member
7. Sen. Katherine Nabwala, MP -Member
8. Sen. Dr. Boni Khalwale, MP -Member
9. Sen. Mutula Kilonzo Junior, MP -Member
THE SENATE:

1.Ms. Emmy Chepkwony -Senior Clerk Assistant
2. Ms. Brenda Ogembo -First Clerk Assistant
3. Ms. Rehema Chebet -Parliamentary Audio Office

MIN. NO. 143/2014/SEN/FCB: PRELIMINARIES
The Chairperson welcomed the Members present and the opening prayer was said
thereafter.

The Chairman welcomed the members of the Committee present and all the members
of the public to the public hearings on the Division of Revenue Bill, 2014. He
informed the meeting that the Senate organized Public hearings on the Division of
Revenue bill, 2014 in line with the constitution under Article 118(1)(b) which provides
that Parliament shall “facilitate public participation and involvement in the legislative
and other business of Parliament and its committees”. Standing Order 130(4)
provides that a committee to which a bill is committed shall facilitate public



participation and shall take into account the views and recommendations of the
public when the committee makes its report to the Senate.

The objectives of the Public hearings were, inter alia:

i to adhere to the Constitution article 118(1) (b) and Senate Standing Order
130(4);
i1 to hear the view of the Kenyans on the Division of Revenue Bill, 2014;
1ii to give an opportunity for all Kenyans to participate and submit proposals on
the Bill, 2014; and
v to institutionalize participation as an integral part in Senate Legislative process

as per the provisions of the Standing Order 130.

The chairman offered apologies on behalf of the Committee for short notice offered by
the Senate to the public to participate on the legislative process on the Division of
Revenue Bill, 2014 and hoped that in future the public will be given sufficient time to
make both oral and writing submissions on all legislations before the Senate. He
retaliated the Senate’s commitment to engaging the public in its legislative processes.

MIN. NO. 144/2014/ SEN/FCB: PUBLIC HEARING ON THE CONSIDERATION
o OF THE DIVISION OF REVENUE BILL, 2014.

The Senate organized Public hearings on the Division of Revenue bill, 2014 in line
with the constitution under Article 1 18(1)(b) the Senate Standing Order 130(4).

The following are key concerns and recommendations by the member of the public on
the Division of Revenue Bill, 2014.

Key concerns and recommendations

1. Conditional grants for Level 5 Hospitals should be restored. The initial draft
legislation from Treasury eliminated this grant. The parliamentary report on the
Budget Policy Statement 2014 restored it. In the Bill tabled on 26™ march, 2014
by the National Assembly, money was set aside for this purpose, though it was no
longer called “conditional Grant.” In an amendment from the floor, the Assembly
appears to have removed the set-aside and returned these funds to the equitable
share.

The concern is there this represent a serious threat to the viability of these
institutions. A conditional grant is intended to allow for the fact that these are

2



regional facilities servicing multiple counties, and putting the burden to support
them on a single host county may result in under-funding.

Proposed long-term solution may be to create regional boarders to manage these
hospitals that also collect mandatory payments from the various counties on the
board. However, in the absence of such legislation or policy, and given the need to
ensure continued service provision now, there is no alternative to conditional grant.

The structure of that grant could be refined to ensure that counties also contribute
something to the hospitals within the range of what would be visible given their
budgets.

The purpose of conditional allocations is to achieve what cannot be achieved through
the Equitable Share. This should be restricted to issues where the formula for the
Equitable Share would lead to undesirable results (e.g., distributing money for L%
hospitals to counties without such facilities) or where national government wishes to
add funds to a function of county government to achieve national policy (e.g.,
Maternal health grants).

2. Other National Services. This version of Bill still contains the provision for “other
National Services” which is unclear. This has replaced the previous version of the
Bill which contained a set aside under national Interest called “National Strategic
Interventions.” Other National Services requires over Ksh. 76 billion per year, but
no explanation is provided for what this line is, or why it should be considered
part of the national interest as per the constitution. This undermines serious
debate about revenue sharing.

3. Ambiguity on the basis of calculating the share of revenues for counties. The Bill
uses 2009/10 as the basis for calculating the share of revenues for counties. The
bill states that these are the most recent audited and approved accounts. This is
at odds with the Division of Revenue Act, 2013, which used 2010/2011 as the
basis. Either the DORA 2013 had the wrong basis, or the DORB 2014 has the
wrong basis. Either way, this issue needs to be clarified. Moreover, the use of the
2009/10 audited accounts as the basis contradicts CRA, Treasury and even the
National Assembly Budget Committee’s own prior recommendations for 2014, all
of which used 2011/2012 as the basis. The constantly shifting bases for
calculating revenue shares undermines transparency and makes it difficult to
assess trends over time.

4. The bill compares the equitable share in 2013 with the total allocation in
2014(Equitable share plus set asides for hospitals, etc). This is inappropriate and



Creates misleading impression that the county share has increased more than it
actually has.

S. The Division of Revenue Bill, 2014 still fails to engage with the central issue in
revenue sharing: priority setting. The basis for revenue sharing across the two
levels of government is not only the cost of functions, as derived from current and
historical spending, but the desired expenditure on different priorities. The
baseline for determining the share of revenues going to national and county
governments is still the cost of all functions that national government managed in
2012/13. In 2012/13, nearly 60 percent of the budget went to education,
infrastructure and security, while less than 20% percent went to health and
agriculture. Are those still the right priorities today?

6. To supplement this review of priorities, of course, better information is needed on
the current costs of government to perform its various functions, and a better
understanding of which functions of governments are to be performed by each
level. Parliament has complained severally about the lack of costing information,
but has not called the heads of line ministries to task for these failures. Going
forward, it is recommended that the accounting officers of all ministries be
summoned to explain the status of the functional assignment and costing process.

7. The Senate should clarify the costs of running county governments. The current
version of the Bill provides no information about the actual costs of running
county government.

8. The Senate should ensure that the approach to conditional grants in the Division
of Revenue is comprehensive and guided by policy frameworks. All grants
touching on county functions should be considered together.

9. There is no justification for specifically targeting REA and leaving aside other state
corporations. The Senate should compressively review the position of all state
corporations providing services that now fall under county functions such as
water service boards, road boards and various agricultural related state
corporations.

10. The Bill continues to discuss the equalization Fund but there are still no policy
guidelines on how this fund is to be shared and utilized. The Senate should push
for equalization fund through legislation in Parliament.

11.  The Bill exceeds its mandate because the Division of Revenue Bill should be
used to determine the share of resources going to the two levels of government. In
our view, the only relevant issues to be discussed in this Bill are the share for
funds going through the Equitable Share, and any other conditional or
unconditional allocations to counties. Yet this Bill seeks to impose allocations on
national government by introducing a set-aside for Economic Stimulus Package
funds to be distributed to constituencies.



12. The rural electrification projects (REA) there is need to unbundle the functions
of the national and county government and cost the functions this will guide how
the resources are allocated to each level of government.

MIN. NO. 145/2014/SEN/FCE: ADJOURNMENT
There being no other business and the time being forty five minutes past twelve

O’clock the Chairman adjourned the meeting.
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MINUTES OF THE EIGHTH MEETIN G OF THE STANDING COMMITEE
ON FINANCE, COMMERCE AND BUDGET ON THE DIVISION OF
REVENUE BILL, 2014 HELD AT THE GROUND FLOOR BOARD ROOM,
COUNTY HALL, HARAMBEE AVEN UE, PARLIAMENT BUILDINGS,
NAIROBI ON MONDAY, 12TH MAY, 2014 AT 2.30 P.M.

PRESENT:

1. Sen. Billow Kerrow, MP -Chairperson
2. Sen. Peter Ole Mositet, MP -Vice Chairperson
3. Sen. Elachi Beatrice, MP -Member
4. Sen. Prof. John Lonyangapuo, MP -Member
S. Sen. Dr. Boni Khalwale, MP -Member
6. Sen. Mutahi Kagwe, MP -Member
7. Sen. Dr. Wilfred Machage, MP -Member
8. Sen. Katherine Nabwala, MP -Member
9. Sen. Paul Njoroge Ben, MP -Member

ABSENT WITH APOLOGY

1. Sen. Moses Wetang’ula, MP -Member
2. Sen. Zipporah Kittony, MP -Member
3. Sen. (Prof.) Anyang’ Nyong’o, MP -Member
4. Sen. James Mungai, MP -Member
S. Sen. Mutula Kilonzo Junior, MP -Member

IN ATTENDANCE
The Senate Staff:

1. Ms. Emmy Chepkwony - Senior Clerk Assistant

2. Mr. Daniel Chania - Senior Clerk Assistant

3. Mr. Kefa Omoti - Parliamentary Research Office
4. Ms. Brenda Ogembo - Clerk Assistant I

5. Ms. Rehema Chebet - Parliamentary Audio/Hansard

MIN. NO. 143/2014/SEN/FCB: PRELIMINARIES
The meeting commenced at 2.30pm. The Chairperson welcomed the Members present
and the opening prayer was said thereafter.

MIN. NO. 144/2014/SEN/FCB: ADOPTION OF THE AGENDA
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The agenda presented was adopted after being proposed by Sen. Katherine Mukiite
and seconded by Sen. Peter Ole Mositet.

MIN. NO. 145/2014/SEN/FCB: CONFIRMATION OF MITUES OF THE

PREVIOIUS SITTINGS

Minutes of the following sittings were read and confirmed as a true record of the
deliberations and signed by the Chairperson.

1.

MIN

Minutes of the First sitting held on 24th April, 2014 were proposed by Sen.
Elachi and seconded by Sen. Peter Mositet.

Minutes of the Second sitting held on 30t April, 2014 10.30 a.m. were
proposed by Sen. Katherine Mukiite and Seconded by Sen. Beatrice Elachi.
Minutes of the Third sitting held on 30t April, 2014 at 2.30 p.m. were
proposed by Sen. Beatrice Elachi, and seconded by Sen. Katherine Mukiite.
Minute of the Fourth sitting held on 7% May, 2014 were proposed by Sen (Dr.)
Wilfred Machage and seconded by Sen. Paul Njoroge Ben.

Minutes of the Fifth sitting held on Thursday, 5% May, 2014 at 12.00 noon
were proposed by Sen. Mutahi Kagwe and seconded by Dr. Wilfred Machage.
Minutes of the Sixth sitting held on Thursday, 5% May, 2014 at 1.00 p.m. were
proposed by Sen. Dr. Wilfred Machage and seconded by Sen. Mutahi Kagwe.
Minutes of the Seventh sitting held on Firiday, 9t May, 2014 were proposed by
Sen. Beatrice Elachi, and seconded by Sen. Mutahi Kagwe.

. NO. 146 /2014 /SEN/FCB: CONSIDERATION AND ADOPTION OF THE

COMMITTEE REPORT ON THE DIVISION OF
REVENUE BILL, 2014.

The Committee considered its report on the Division of Revenue Bill, 2014 and
adopted with the following recommendations and amendments.

1.

Provision of Funds for Level 5 Hospitals:-

The Committee recommends that the national government allocation includes
adequate financing for level 5 hospitals as currently listed, in accordance with
Article 187 (2) and 203(1)(d) of the Constitution.

2. Unbundling and Costing of Functions at both Levels of Government:-

In accordance with Section 7 (2) (a) and (b) of the Transition to Devolved
Government Act, 2012, the Committee recommends that the Transition Authority



fast-tracks the process of unbundling and costing of functions so as to enable the
determination of resource requirements for each of the functions.

The Committee further recommends that this exercise be completed by 31st
December, 2014 in order to inform the Division of Revenue Bill, 2015.

3. Recommendations and amendments to the Bill

The Committee recommends that the Senate adopts the following amendments to
the Bill:

CLAUSE 4
THAT Clause 4 of the Bill be amended-

(a) by renumbering the existing provision as Clause 4(1);

(b) by inserting the following new sub-clause immediately after the
renumbered provision;

(2) In accordance with the provisions of Article 187(2) and
Article 203(1)(d) of the Constitution, and for further certainty,
the allocation for the national government under sub clause
(1) includes adequate financing for all Level 5 Hospitals as
currently listed.

SCHEDULE

SCHEDULE

THAT the Bill be amended by deleting the Schedule and replacing
therefor the new Schedule below -



ALLOCATION OF REVENUE RAISED NATIONALLY BETWEEN THE
NATIONAL AND COUNTY GOVERNMENT FOR FINANCIAL YEAR 2014/15

Type / level of allocation Amount in Kshs.
Billions
Total Shareable Revenue 1,026.31
A. National Allocation 799.65
Of which;
Economic Stimulus Package 2 1.45
Equalization fund 3.4
B. County Allocation 226.661

Note

! Based on 2009/10 audited revenues approved by the National Assembly, the County Allocation of
Kshs. 226.66 billion represents 43% of the audited national revenues of Kshs. 529.3 billion.

2 For completion of centers of excellence under the Economic Stilulus Package in all 290 constituencies (5
million per constituency)

MIN. NO. 147/2014/SEN/FCE: ADJOURNMENT
There being no other business and the time being forty five minutes past five O’clock
the Chairman, adjourned the meeti
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The Chair,

The Senate Standing Committee on Finance, Commerce and Budget,
P.O Box 41842 - 00100, Nairobi - Kenya,
Parliament Buildings

May 8" 2014,

Ref: Memorandum to the Senate on the Division of Revenue Bill, 2014

1.0 Why the Division of revenue?

Because Article 202 of the Constitution provides that revenue raised nationally shall be
shared equitably among the national and county governments. Article 190 provides that
Parliament shall by legislation ensure that county governments have adequate support
to enable them perform their functions. These functions are provided in schedule four of
the constitution and include delivery of health, agriculture, water, county infrastructure and
so forth.

The Division of Revenue process is the means by which revenue is shared between the
national and county government. It is informed by recommendations of the Commission on
Revenue Allocation [Article 218(c)], the National Treasury, Senate and decision of the
National Assembly. Members of the public are required to input as provided under Articles
118 and 201(a).

-The Division of Revenue bill proposes the amount to be shared between the national and
county governments in the financial year 2014/2015 is KSHS. 682.1 billion.

- 2.0 What is the county governments’ share and why?

Revenue collected by the national government under Article 209 of the Constitution is to be
shared between the national and county governments, either:

= Equitably using the criteria/formula approved by Parliament; and

* Asadditional conditional or unconditional allocations

County governments execute their functions using resources transferred for the National
government, mobilized locally and directly received from donors. In the financial year
2014/15, KSHS. 242.3 billion is proposed to fund the gap between resources that county
governments are able to generate through their own revenue raising capabilities and
resources required to carry out the assigned responsibilities as spelled out in the fourth
schedule of the constitution. Out of the 242.3 billion costed for devolved functions, Kshs.
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221.1 billion will be transferred as an equitable share block (Unconditional Allocations) and
Kshs. 21.2 billion (8.7 %) in conditional allocations.

This amount is still lower than the Commission on Revenue Allocation determination that the
total cost of running all 47 counties in 2014/15 is KSHS. 279.1 billion, 40 percent share of the
total sharable revenue.

The Equitable share

The Division of Revenue Bill Allocation of Kshs.221.1 billion (32.4 per cent) is in line with
Article 203 (2) of the constitution that provides that for every financial year, county
governments shall receive a minimum of 15 per cent in the equitable share. However;

1. The KSHS. 221.2 billion Counties will receive is still based on two year backdated
audited accounts (FY 2011/12) The Constitution prescribes that the Auditor General
shall audit and report within six months after the end of each financial year . Using
the most recent accounts (FY 2012/13) KES 776.9 billion would be the amount
available for the national and county governments to share, and given that national
resources are scarce and finite, meaning 94.7 billion more would be available to the
counties and the national government this year

2. It is proposed that counties equitable share be based on the adjusted Division of
Revenue Act 2013. Why? There is still no official data on counties fiscal capacity and
efficiency hence allocations for devolved functions are based on historical data® This
goes against the DORA 2013 that prescribes that the establishment of county
governments will facilitated the compilation and availability of official data that
will inform the future division of revenue between the national and county
governments®. This too is the case for the CRA who in the analysis for determining
the vertical share elected to use historical allocations.

! COK Article 229 (4) where "within six months after the end of each financial year, The auditor general shall audit and report, in
respect to that financial year...
?DORA pg. 14-15
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Sharing revenue raised nationally between the National amd County
Governments for FY 2014/2015

County Governments KES.
221.1 billion (32.4%)

National Gove ﬁ?‘p : G, b Equa!iz.ation Fund KES.
KES. 450. 3 billiongs - 3.4 billion (0.5%)
(66%) < .
Rural Electification (REA
Funds) KES. 7.3 billion

(1.1%)

Additional Conditional allocations

Article 202 (2) provides that county governments may be given additional funding from the
national government share.

a. The rural electrification projects (REA)

County governments will receive 7.3 billion from the national government for the purposes
of the Rural Electrification projects (REA) in the county governments. This is a function that
has been assigned to county governments but planning and budgeting of these funds will
be the responsibility of the national government. Why? The transfer of it to county
governments in a manner contemplated under the Transition to devolved government Act is
pending. Why? There is still a lack of coordination between the national and county
governments where among other things assigning responsibility is lacking. This lack of
comprehensive assignment of functions goes back to the Transitional Authority mandate of
unbundling these functions.

b. Loans and Grants from development partners

County governments have also been allocated conditional allocations of KSHS.13.9 billion.
Why? Apart from the equitable share, these additional resources are to facilitate proper
functioning of county governments and to ensure on-going services are provided for.
However just like the REA, these funds too will not be transferred to the county
governments. Why? Because they are subject to contractual agreements which stipulate
where the funds should be spent and cannot, therefore, be divided to other areas of use.



The Institute for Social Accountability
In which counties will these funds be used and for what? Donor assistance in Kenya has

taken the form of general budget support where a lump sum is given to ministries’ without
neither the Division of Revenue bill nor the County Allocation of Revenue bill give the public,
counties or parliament county by county information on the projects

3.0 What about regional referral hospitals?

Allocations to regional referral hospitals were also included from the county governments’
equitable share. Healthcare is now a fully devolved function meaning expenses relating to
county healthcare including remuneration of county health staff, administration costs for
running county health facilities including regional referral hospitals lies with the county
government. The capacity of counties to effectively implement fiscal decentralization has
been severely overrated as is seen in the management of county public finance as county
governments complete their first budget process. Coupled with insufficient locally generated
revenue and inadequate planning skills and capacity of leaders, the responsibilities and
operations of this devolved county function may still have to heavily rely on national
government.

4.0 What about administration and remuneration?

Of the Kshs. 221.1 billion available to county governments, 18 percent (415 billion) is
allocated to administration and remuneration costs. Why? Following the transfer of some
devolved functions to county governments KSHS. 7.1 billion is proposed to be transferred
from the national government to cover costs of administration. Furthermore, KSHS. 4.2
billion towards pension of staff transferred from national government and KSHS. 30.2 billion
to cover cost of remuneration and administration of the new county structures. However,
Given that there is still no official data on counties fiscal capacity and efficiency to
implement, remuneration and administration costs without the true and complete devolution
of functions, will lead to a similar situation as counties struggling to implement their first
budgets characterised by low untake of funds with revenue remaining unspent (KSHS. 27.1
billion in the first quarter of FY 2013/14%.

5.0 What about the national government?

Under the fourth schedule of the Constitution the national government is exclusively
responsible for national functions. Revenue allocation for these functions is estimated at
KSHS. 478.8 billion. Why? Education is highest priority receiving a proposed allocation of
KSHS. 162.3 billion followed by National Strategic Interventions, KSHS. 108.2 billion and
Defence and NIS KSHS. 80.07 billion. What are National Strategic Interventions and why
is it second in Kenya’s national interest? It is unclear what this budget line is for as there is

* COB county budget implementation review report Novernber 2013
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no explanation on this from the National Treasury and although shows funding last year®,

this budget line was not provided for last year's Division of Revenue Act 2013

6.0 What has changed from last year’s Division of Revenue Bill, 2013?

Items DORA 2013 DORA 2014 COMMENTS
County KSHS. 210 billion | KSHS. 242.3 billion This is a 16.3% increase. However, it is still lower
Allocation than the CRA recommendation of KSHS. 279 billion
i.e. 37 billion difference. The 37 billion variations in
figures go back to the lack of costing of functions
that is still pending.
Rural This  was not |KSHS. 7.3 billion | The thrust of making funds available at the local
Electrificatio | provided for from the national | level is the conviction that the local communities
n Allocation governments  share | are best placed to prioritise on projects and equally
of revenue that local resources are easily tapped where people
participate in development processes. However,
given the gaps in policy and legislation, it has been
difficult to hold anyone fully accountable for such
funds hence although this is a function under the
county governments, funds will still be managed by
the national government. Kenya's current grant
system seems to not have clearly defined norms
and standards that would facilitate the efficient
monitoring of how far counties are delivering on
national priorities norms such as the REA.
Cost of | KSHS. 13.6 billion | KSHS. 30. 2 billion This is a 122 percent increase in addition to pension
county payments of 4.2 billion for staff transferred from
government national government and 7 billion in administration
remuneratio costs transferred from the nation government.
n and However, it is still lower than the CRA
administrati recommendation of KSHS. 40 billion i.e. 10 billion
on difference. The 10 billion variation figure goes back

to the lack of costing of functions that is still
pending. In addition, administration and
remuneration have been provided for without lack
of a comprehensive functional assignment and still
no official data on counties fiscal capacity and
efficiency to implement.

* DORA 2014 pg. 13
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Loans and
Grants-
donor

support

KSHS. 16.6 billion

KSHS. 13.9 billion

This is project aid which is earmarked by donors to
specific programs. Where
development finance is delivered as project aid, it
has been channelled directly to local government

finance sectoral

or indirectly to local communities, by passing the
county government. 65 percent (13.9 billion) of
conditional allocations to county governments is in
the form of donor assistance which have not been
broken down into county by county projects nor
have the timelines been indicated Will this further
fragment county development structures and
worsen the problem of intergovernmental

coordination and monitoring of county

development activities?

Regional
referral
hospitals

Was given as a
condition grant of
KSHS. 3.4 billion
to counties

Not for

conditionally

provided

Now that Health is a fully devolved function it sits
that counties will bear the cost of these facilities. In
The capacity of counties to effectively implement
fiscal decentralization has been severely overrated
as is seen in the management of county public
finance as county governments complete their first
budget process. Coupled with insufficient locally
generated revenue and inadequate planning skills
and capacity of leaders, the responsibilities and
operations of this now fully devolved county
function may still have to heavily rely on national
government.

National
Interest

KSHS. 478 billion

KSHS. 472.8 billion
including

-the presidency
KSHS. 4.3 billion and
National  Strategic
Interventions  that
were not included

last year

There is no explanation as to why these items have
been included in the DORA 2014 and neither has
the National Strategic Interventions been explained
given it is receiving the second highest allocation of
KSHS. 108.2 billion

Public debt
and other
obligations

KSHS.
billion

3815

KSHS. 414.4 billion

The country’s public debt has increased by 8
percent. There is need for budget constraints from
both levels of government in order to release more




sart
Sl

N

The Institute for Socia Accountability

funds to allow for fiscal decentralisation in a
manner that both counties and the national
government are well funded to execute their
assigned functions

Fiscal
capacity

and
efficiency of
county
government
s

Potential

revenues that the
local taxes and
revenues

assigned to the
counties  under
Article 209. The
establishment of

county
governments will
facilitate the

compilation and
availability of
official data on

county fiscal
capacity of
revenue

collection will
inform the future
division of
revenue.

Potential  revenues
generated from the
tax base assigned to
counties in article
209 not accessed

County governments are still unable to match the
potential revenues that can be generated from their
assigned tax base®. Without measuring counties
fiscal capacity’, it is unfair to match what county
governments should get against the assumption
that they are able to effectively collect own
revenues

7.0 Observations

1. Costing of functions

Article 187 [(2) (a)]

provides that if a function or power is transferred arrangements shall be

put in place to ensure that the resources necessary for the performance of the function are
transferred. This was pre-emptied in The Division of Revenue Act 2013 that explained the
establishment of county governments should facilitate the compilation and availability of
official data which can be used to inform future division of revenue between the national and
county governments®. This is not the case for the Division of Revenue Act 2014. The lack of

¢ locally collected revenue durin
local revenue targets of the cou

" DORA, 2014 pg. 14
® DORA 2013, pg. 10-11
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costing has resulted in the use of historical data , estimates and adjusted figures from last

year's DORA that do not give a clear indication on whether adequate resources have been to
county governments to ensure that on-going services assigned to those governments in the
fourth schedule will not be disrupted. In addition, the bill pronounces that in the
determination of the vertical allocations, costing was done. This is a misrepresentation as
allocations for devolved functions were based on historical costs.

2. Conditional grants

Under Article 202(2) counties may receive additional grants or transfers based on sector
needs, specific national or county needs or one-off needs. An effective transfer system is
critical for poverty alleviation, minimising inequalities, economic growth of the counties and
overall national development. The transfers are supposed to enable the county government
to play a central role in countering these challenges.

When these transfers originate from consultations between the two levels they have the
potential to spur change, but if not they can be a source of fiscal instability, may undermine
the autonomy of counties to make budget decisions and may lead to additional or unfunded
operational costs.

Kenya's current grant system seems to not have clearly defined norms and standards that
would facilitate the efficient monitoring of these funds. For example The Public Finance
Management Act 24 (11) provides for regulations to guide the establishment, winding up
and application of all public funds earmarked for specific purposes. This is yet to be done.

3. Dispute resolution

There is a strong imperative to fulfil the promise of the constitution of ‘fostering national
unity by recognising diversity’ (Article 174). Devolution can present a risk to national
cohesion, and these risks need to be managed. Whereas the bill refers to dispute resolution
mechanisms under the Intergovernmental Relations Act these have not been set up.
Regulations under section 38(c) have not been actualised therefore mechanisms of good will
to resolve dispute or mechanisms to formally declare a dispute are yet to be putin place.

4. Rationalisation of national government functions

The Division of revenue Bill proposes to transfer KSHS. 7.1 billion from the national
government to county governments to cover costs of administration. However, the national
government is yet to demonstrated how it has reorganised itself from a functional point of
view. The absence of clarity in the assignation of responsibility greatly compromises
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effectiveness, transparency and consultations that are imperative for the process. Without a

clear functional assignment, funding requirements at each level of government, including
staff and structures will breed confusion and conflict.

5. Capacity of members on the Division of Revenue Bill

There is Concern over the utterances of members of parliament proposing unconstitutional
suggestions in media demonstrating an alarming degree of incapacity. Members of
Parliament need to have access to timely, up-to-date, accurate and well researched
information to accurately speak on issues and effective decision-making. The Centre for
Parliamentary Studies and Training (CPST) together with the Ministry of Finance and CRA
should intensify effort to educate parliament on the constitutional and legal provisions
guiding Division of Revenue in addition to other comprehensive budget information.

6. Transparency and Accessibility by the public

There is concern that the spirit of the Constitution of making financial information accessible
and transparent to the public is not being adhered to. The proposed costs of county staff
transferred from the national government, costs for the new county structures, the expected
reduction in administration expenses from the national government and adjustments to
cater for annual growth have not been supported by detailed workings and policy
pronouncements.

In addition, Loans and Grants in the Division of Revenue Bill and the County Allocation of

Revenue bill have not been supported by a county by county breakdown of projects and
lifespan.

Further, there is no explanation as to what informed this policy and what are the National
Strategic Interventions given it is receiving an allocation of KSHS. 108.2 billion

7. Audited Revenues

There is concern over the use of two-year backdated revenues. This means the Constitutional
provision of Article 229 (4), which requires the auditor general to audit and report within six
months has not been met.

8.0 Recommendations

1. Al costing, workings and policy information should to be provided by the
Commission on Revenue Allocation and the Transitional Authority

2. Correct the misrepresentation of costing of functions or else attach these workings

3. The Division of Revenue Bill, 2014 should provide a breakdown of the conditional
grants and loans county by county, project by project and lifespan



-

Th.e [nstitute for Sia] Accountability
4. Provide a budget line for support of implementation process specifically dedicated to

the Functional Assignment, Human Resource and Asset processes.
5. Capacity building of parliament

9.0 Conclusion

It is our fear is that the Division of Revenue proceeding without costing data and the
Functional Assignment data will be dictated by political interests and may be subject to
political contests and possible legal challenge as was the case with the previous. More
critically without costing data, county functions may be under or over financed and may
undermine the implementation of devolution.
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From: Hon Mary Wanjiru, former Member of Parliament for Kinangop

To: Memorandum to The Eleventh Parliament/ The Senate
Standing Committee on Finance, Commerce and Budget
Division of Revenue Bill, 2014

PUBLIC HEARINGS/ RECEIPT OF MEMORANDA at County Hall.

MAY 9TH 2014

The Clerk and the Entire Committee Members,

Honourable Ladies and Gentlemen,

A year has elapsed and the financial provision was made and allocated by the
Parliamentary Budgetary Allocation Committee, headed Very Rev. Hon Mutava
Musyimi in June 2013/2014, to former MPs, a total of Kshs10B .was approved and
minutes are enclosed to confirm the same. We had in mind a number of 1,000 former
M.P.s those who served from 1963 to 2007, those three categories of former M.P.s who
served in Parliament from 1963 to 1984, who used to earn allowances, until 1984 when
the Parliamentary Pensions Act Cap 196, came to existence. However most of the
clauses in Cap 196 were assumed from the Pensions Act Cap 189, which in turn, came
into existence in 1948, and it was designed by the Colonial Administrators to
compensate all former Colonial Soldiers who had served the Colony in the 2" World
war. A soldier had to serve for ten consecutive years (10) in order to earn a pension.
After independence, this Act with these and other clauses,wa adapted and it became the
basis of awarding pension to all Civil Servants and it is still intact and is being used by
The National Treasury's Pensions Department to date in order to process pension to the
retired Civil Servants. (Enclosure Cap 189, 190, 192, 193, 194, 195, 196,).

I note with regret, that Year 1999, there was an amendment to Cap 196, Sec 8b(ii) No 1
of 1999, statute Amendment which awarded pension to an M.P. who had served a single
term of five (5) years and it was backdated to 1994, a date when a review of Cap 196,
was due i.e,. it stipulates that the Pensions Act should be reviewed after every ten years.
However, another amendment was done through the Statute Amentment No 4 0f 2000,
to bring back the two consecutive term clause to Cap 196, Sec 8b(ii), barely a year after
its amendment of 1999, to deny former M.P.s their pension again. Here is a case in
which an amendment was introduced onto another amendment barely a year having
elapsed. A valid amendment would have taken place after ten (10) years. The former
Chief Justice Gicheru's Parliamentary Pensions Tribunal ruled against any form of
discrimination in forms of amendments to Cap 196, in the case No 1 of 2003, of
Francis Bobi Tuva and 8 others verses Parliament, in the year 2005. As the Act Cap 196



May 9", 2014
stands to date another review would have taken place in 2014, But, it is noteworthy

that all later amendments did not take away our rights to have Pension and Gratuity as is
stipulated in the Constitution.

There was another Tribunal which was appointed by the former President which was
headed by then Retiree Justice Majid Saeed Cocker, to review the terms and conditions
and services of all Civil Servants, and it is in this report that a token commonly referred
to as ex-gratia, of between Kshs500,000/= and Kshs1,000,000/= was recommended to
former MPs who served between 1963 to 1984. Le the 1%, 2™ 3™ and 4™ Parliament. A
letter was done to facilitate this by the Office of the President, by A Mrs Kihara, to pay
the former members who had been left behind in the initial payments.This ex-gratia was
later baptized and renamed as a winding up allowance, that was later increased to
Kshs1,500,000/=and as of today it stands at Kshs3,920,000/=.

Year 2005 the National Assembly Remuneration Act No 5, was anacted mainly to take
care of the Parliamentary Staff Members as well as MPs in order to legalize some of the
financial transactions on their stipends, allowances and salaries and mortgages and
taxation on their earnings, etc., were recommended and implemented to the letter,
except, for the portion pertaining to former MPs, where the Tribunal recommended a
pension of Kshs100,000/= to be awarded to all former MPs who served as Members of
the august House since 1963.

Year 2009, The Speaker of the National Assembly appointed The Justice Akilano
Akiwumi's Tribunal whose terms of reference and mandate, was to make recom-
mendations as to the working conditions and remunerations of MPs. It is from the
Tribunal's recommendations that a salary of kshs850,000/=, was recommended for a
Member of Parliament, and some taxes were introduced on their allowances, eg,
mortgage, mileage and commuted mileage, traveling, sitting, etc. This report
(Akiwumi”’s) was tabled in Parliament by the Speaker of the National Assembly Hon
Kenneth Marende, on June 9th, 2010. This means, that our Pension increments and
enhancements for those who are already on Pension, have been accumulating with
interest of 13.5% to date, since June 2010. Even the New Constitution of October 2012
did not take away our rights to what is owed to us by the Treasury Department. I Am
also requesting the Senate to make sure that funds Kshs10b., are disbursed to us by the
National Treasury, without waiting for an Actuarion services by Parliament. This is a
simple job for a qualified accountant to excute such a small number of FMPs.

To date there has been reluctance on the part of the Clerks department to finalize the
payments of our Pensions and gratuities, which is attracting an interest of 13.5%.

It is noteworthy that all former MP's are only one thousand, and twenty nine members
(1,029) up to year 2014 March i.e., 1% to 10" Parliament. Most of them are dead.
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RAISED NATIONALLY BETWEEN THE NATIONAL

AND COUNTY GOVERNMENTS FOR THE
NANCIAL YEAR 2014/2015
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torical Costing Approach
Analysis of ministry budgets FY 2012/13 to 2014/15.

. Cost of Devolved functions (item 098)
Plus a percentage for administration cost

(Ksh.230,893 million)
> Add Remuneration and Administrative Cost for
County Assembly & County Executive
(Ksh. 48,269 million)
3 Total cost of Devolved Functions = Ksh. 279, 162
million (Details in slide 3, 4 & 5)
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MINISTRY

National

Allocation
to
Counties

Health

20,700

71,796

Devolution and Planning

34,771

64,332

Agriculture Livestock &
Fisheries

11,730

21,201

Lands , Housing & Urban
Development

15,697

17,221

Sports,Culture & the Arts

8,042

7,903

Industrialization and
Enterprise Development




lved & Concurrent Functions (Kshs.
Million)

Allocation Allocation
MINISTRY ' TOTAL to to
Budget | National Counties

EAC Affairs, Commerce
and Tourism 7,064 6,285 1,679

1CT 8,628 6,883 1,745
Labour Soc. Securities &
Services. | 2,044 2,403
Environment, Water &
National Resources 67,449 58,279
Education, Science &
Technology 126,080 124,806

Energy and Petroleum 58,114

Interior & Co-ordination 100,722

561,822




Ksh
Millions

Remuneratuion for New County Staff

33,143

Administrative Cost for New County Structures

10,126

Total Cost of New County structures
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Ksh. Million

ercentage

Projected Shareable
Revenue

1,074,700

100%

Allocation to county
Governments

270,162

26.0%

Equalisation Fund

411

Allocation to National
Government

92,127




EC Budget Committee Negotiated
Recommendation on Vertical Share for Financial Year
2014/15 in Ksh. Millions

| - Ksh.
Budget Item Millions

Equitable share 2013/14 190,000

Less cost of remuneration & Administration of new
county Structures 13,622

Cost of Devolved Function for FY 2013/14 176,378

Add Cost of Administration for Devolved Functions
(15% of Remuneration) 7,083

Adjust for revenue growth at 11.5% 20,283

Add Pension for Devolved Staff (15% of 60% of
Remuneration) 4,250

Add Cost of New County Structures 30,233

22,2%
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Summary of N Recommendatio
Share for Financial Year 2014/15 in Ksh. Millions

Budget Item Ksh. Millions |}
Equitable share 2013/14 190,000

Less cost of remuneration & Administration .
of new county Structures 13,6220
Cost of Devolved Function for FY 2013/14 176,378/
Add Cost of Administration for Devolved v
. | 4Functions (15% of Remuneration) 7,083 |
_ | 5Sub- Total 183,461
| |Adjustment for Annual growth in
Expenditure by 6% | 11,008|}
Add Pension for Devolved Staff (15% of 60% |
of Remuneration) 4,250
Add Cost of New County Structures 30,233l
Sub Total 228,951|
Less Rural Electrification 7,314t
TOTAL | | 221,637
% Allocation to County Governments 20.6%||
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Recommendation by the
National Assembly

Ksh. Billions

Equitable share

217,87

Rural electrification

3.05

Level 5 Hospitals

3-74

Youth Polytechnics

1.4




RECOMMENDATION ON SHAREABLE REVENUE FOR 2014/15 BY
VARIOUS STAKEHOLDERS KSH BILLIONS

Revenue TPG%?J%%L??S by National TJ&&%HEMKSh' 1,075 billion)
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INTERNATIONAL BUDGET PARTNERSHIP
Open Budgets. Transform Lives.

08/05/2014

MEMORANDUM

ISSUES AND RECOMMENDATIONS ON DIVISION OF REVENUE 2014

This memo summarizes our concerns and recommendations regarding the Division of Revenue Bill
2014 as approved by the National Assembly, and now before the Senate.

This memorandum will also be made available on our website at

www.internationalbudget.org/kenya. For further information, please contact us at
+254729937158.

The first part of the memo lists our key concerns and recommendations. The second part provides
some additional background information and details.

Part I: Key Concerns and Recommendations

1. We believe that the conditional grant for Level 5 Hospitals should be restored. The

- initial draft legislation from Treasury eliminated this grant. The parliamentary report on the
Budget Policy Statement 2014 restored it. In the Bill tabled in the National Assembly on
March 26, money was set aside for this purpose, though it was no longer called a
“conditional grant.”” In an amendment from the floor, the Assembly appears to have
removed the set-aside and returned these funds to the equitable share.

Aside from the fact that no explanation has been given for why this was done, we are of the
view that it represents a serious threat to the viability of these institutions. A conditional
grant is intended to allow for the fact that these are regional facilides servicing multiple
counties, and putting the burden to support them on a single host county may result in
under-funding. There are various ways of dealing with a situation like this, and a longer-term
solution may be to create regional boards to manage these hospitals that also collect
mandatoty payments from the various counties on the board. However, in the absence of
such legislation, and given the need to ensure continued service provision now, we believe
there is no alternative to a conditional grant. The structure of that grant could be refined to
ensure that counties also contribute something to the hospitals within the range of what

820 First Street, NE Suite 510 Xicotencatl 370-601 The Armaury, 2nd Floor, 802 Raj Atlantis
Washington, DC 20002 USA Del Carmen, Coyoacén, Buchanan Square Near SVP School,
Tel: +1 202 408 1080 C.P. 04100 México, D.F. 160 Sir Lowry Road off Mira-Bhayender Road,
Fax:+1 202 408 8173 Tel: +5255 5658 3165 Woodstock, South Africa - Beverly Park, Mira Road (E)
+5255 5282 0036 Tel: 427 021 461 7211 401107 Mumbai, India
Fax:+27 0214617213 Tel: 491 22 2811 4868

+91 96 6507 1392
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A Project of the Center on Budget and Policy Priorities
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would be feasible, given their budgets.

The Division of Revenue Bill 2014 has introduced considerable confusion into the
revenue sharing process, undermining transparency and informed public debate.
The Senate should rectify this by revising the language in the Bill entirely. We give
several examples of this problem.

a. For reasons that are unknown, the National Assembly opted to eliminate the use of the
terms “conditional” and “unconditional” allocations from the Bill. In the original Bill
tabled on 26" March, they left set-asides for hospitals, rural electrification, youth
polytechnics. By eliminating the use of the term “conditional grants™ to desctibe these
funds, however, the National Assembly reduced clarity about the status of these funds.
If they are not conditional allocations, they should go through the Equitable Share. If
they are conditional allocations, they should be referred to as such and there should be
further policy guidance as to how they are to be used. Both in the Bill and in the
Hansard from 22 and 23 April, 2014, it remains entirely unclear what the intention of
these set-asides was or is meant to be. We are told that the conditional allocations were
dropped so as to “consolidate the total allocation to counties as a block figure.” Then
we are told that the “initial spirit of...providing specific resources for priority
services...1s echoed in the Bill.” This is vague and ambiguous language that obfuscates
rather than enlightening.

b. The Bill uses 2009/10 as the basis for calculating the share of revenues for counties.
The Bill states that these are the most recent audited and approved accounts. This may
or may not be correct, but is at odds with the Division of Revenue Act 2013, which used
2010/11 as the basis. Either the DORA 2013 had the wrong basis, or the DORB 2014
has the wrong basis. Either way, this issue needs to be clarified. Moreover, the use of
the 2009/10 audited accounts as the basis contradicts CRA, Treasury and even the
National Assembly Budget Committee’s own prior recommendations for 2014, all of
which used 2011/12 as the basis. The constantly shifting bases for calculating revenue
shares undermines transparency and malkes it difficult to assess trends over time.

¢. The Bill compares the Equitable Share in 2013 with the total allocation in 2014
(Equitable Share plus set asides for hospitals, etc.). This is inappropriate and creates a
misleading impression that the county share has increased more than it actually has.

d. This version of the Bill still contains a provision for “Other National Services” which is
unclear. This has replaced the previous version of the Bill which contained a set aside
under National Interest called “National Strategic Interventions.” Other National
Services requires over Ksh 76 billion per year, but no explanation is provided for what
this line is, or why it should be considered part of the national interest as per the
constitution. This undermines serious debate about revenue sharing.

The Division of Revenue Bill 2014 still fails to engage with the central issue in
revenue sharing: priority setting. The Senate should consider the core issue of
priorities in revising the Bill, with a focus on the relative importance of security,
education, agriculture, health and other setvices. The basis for revenue sharing across
the two levels of government is not only the “cost” of functions, as derived from current
and historical spending, but the desired expenditure on different priorities. The baseline for
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determining the share of revenues going to national and county governments is still the cost
of all functions that national government managed in 2012/13. In 2012/13, neatly 60
percent of the budget went to education, infrastructure and security, while less than 20
percent went to health and aggiculture. Are those still the right priorities today? (See
Annexures).

To supplement this review of priorities, of course, better information is needed on the
current costs of government to petform its various functions, and a better understanding of
which functions of government are to be performed at each level. In our view, Parliament
has complained severally about the lack of costing information, but has not called the heads
of line ministries to task for these failures. Going forward, we recommend that the
accounting officers of all ministries be summoned to Parliament to explain the status of the
functional assignment and costing process.

The Senate should clarify the costs of running county governments further before
approving these figures. The current version of the Bill provides no information about
the actual costs of running county government. Instead, it attacks the CRA figures without
providing an alternative basis. This reflects the general hodge-podge nature of the Bill,
which has completely altered from the original draft prepared by Treasury, while retaining
some of the original language and justifications. While we believe the CRA figures cannot
be defended, there is no justification for throwing them out without due consideration and
replacing them with other equally indefensible figures.

The Senate should ensure that the approach to conditional grants in the Division of
Revenue is comprehensive and guided by policy frameworks. The discussion of set-
asides or conditional grants is incomplete in the current Division of Revenue. Certain
grants, such as the grant for free maternity care, are not included in the Bill, while others are
discussed. There is no logical reason for this. All grants touching on county functions
should be considered together. Morevoer, this year, funds for polytechnics and rural
electrification are being discussed, yet there is no framework for their implementation.

Aside from the fact that the Bill says nothing about how these will be distributed (leading us
to conclude that they will follow the formula), it is hard to justify taking away half the budget
for the Rural Electrification Authority and giving it to counties without any framework for
how counties and REA are going to coordinate ongoing projects, or new projects, to avoid
duplication. Arbitrary reallocations of this type do not serve the public interest and should
be preceded by policy reforms. Otherwise, we may undermine a functional state corporation
and encourage waste of resources at the same time.

Related to the previous point, there is no justification for specifically targeting REA
and leaving aside other state corporations. The Senate should comprehensively
review the position of all state corporations providing services that now fall under
county functions. There are many other state corporations providing county functions,
such as the Water Service Boards, road boards, and various agriculture-related state
corporations. These have remained untouched. The ad hoc approach to dealing with these
issues is likely to undermine services and lead to an itrational mix of state corporations that
remain untouched with no justification, and others that have been gutted without propetly
building county systems to take up their roles. This issue should have been addressed by the
Transition Authority, but now falls propetly to the Senate.
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7. Still on the matter of conditional grants, the Bill continues to discuss the

Equalization Fund but to our knowledge, there is still no policy guidance on how
this Fund is to be shared and utilized. Our understanding is that no county has actually
received funds from the EF, and no county will, until a framework is put into place for its
use. The CRA proposed a Marginalization Policy over a year ago that has never been
debated, amended or approved. The Senate should push for the EF to be operationalized
through legislation in Parliament.

The Bill exceeds its mandate in several ways, and this should be rectified by the
Senate. The Division of Revenue Bill should be used to determine the share of resources
going to the two levels of government. In our view, the only relevant issues to be discussed
in this Bill are the share of funds going through the Equitable Share, and any other
conditional or unconditional allocations to counties. Yet this Bill seeks to impose allocations
on national government by introducing a set-aside for Economic Stimulus Package funds to
be distributed to constituencies. In our view, this issue must be debated as part of the
Budget Estimates, and not as part of the Division of Revenue. The same is true for the
county set-asides: unless these are given as conditional grants, they are being used to allocate
county funds in a way that is unconstitutional. Funds given to counties through the
Equitable Share are to be budgeted for as counties see fit. It does not make sense to pull out
only certain functions, such as youth polytechnics, and tell counties that they must use their
funds on these, but not to mention any other functions. The purpose of conditional
allocations is to achieve what cannot be achieved through the Equitable Share. This should
be restricted to issues where the formula for the Equitable Share would lead to undesirable
results (e.g., distributing money for L5 hospitals to counties without such facilities) or where
national government wishes to add funds to a function of county government to achieve
natonal policy goals (e.g., maternal health grants).

Part II: Further Notes on Hospitals, Costing, Priorities, and Debt

The International Budget Partnership-Kenya wishes to raise the following issues with regard to the
Division of Revenue Bill (DORB) 2014 for the attention of Parliament:

1

The 2014 Division of Revenue Bill eliminates the conditional grant contained in the
Division of Revenue Act 2013 for regional hospitals without any explanation. In 2013,
it was recognized that the transfer of provincial hospitals to counties could lead to under-
financing of these facilities. The logic was that regional hospitals serve people from many
counties, but by transferring them to a single county (where they are located), that county
would then be bearing the cost of services for users from many counties. This can lead to
under-financing. Moreover, the distribution of funds through the equitable share formula
does not favor counties with regional hospitals, so they would tend to receive inadequate
funding to maintain services at these facilities.

It was thought that these counties should therefore receive dedicated funding for

regional hospitals through a conditional grant. In addition to the 7 provincial hospitals,
4 additional “high volume™ Level 5 facilities were included in the list to be subsidized. The
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initial proposed grant in FY 2013 /14 was Ksh 10 billion, which was reduced by Parliament
to Ksh 3.4 billion. It was argued that those counties that host such facilities get
disproportionate advantage from them and should be forced to use some of their own
funding, while this would be topped up through the conditional grant. No research has been
done to assess the impact on regional hospitals of this decision, but we are aware that a
number of counties, such as Nyer, did not in fact top up the funding for the health sector in
their county budgets for 2013/14.

We urge Parliament to interrogate this issue further and ensure that adequate funds
are to be made available for regional hospitals in this year’s budgets. Although the
issue remains unresolved, we note with concern that there is no conditional allocation for
these facilities in this year’s Division of Revenue. The assumption would seem to be that
host counties will bear the full cost of these facilities. Without further analysis, this seems an
extremely risky decision which could negatively impact service delivery at regional/high
volume hospitals.

. The proposed allocation for counties is based on the incomplete and opaque
functional assignment process that informed the 2013 Division of Revenue Act,
rather than an updated and improved assessment of what each level of government
should be doing. The basis for the allocation of revenue is still the exercise conducted by
Treasury in the 2012/13 budget estimates. This is implicit in Treasury’s choice to use the
2013 Division of Revenue as the “baseline” for allocations. This exercise, which led to the
coding of certain functions that were then performed by national government as “devolved
functions (98),” has never been fully validated. It was the responsibility of the Transition
Authority to complete this exercise in 2 more comprehensive fashion, by fully unbundling all
government services and determining, consistent with the Fourth Schedule of the
Constitution, which level of government was responsible for which services.

The failure to update this functional assignment process means that we cannot be
sure that funds have been properly divided between the two levels, and that both
national and county governments have an adequate share of funding. The use of the
2012/13 budget to assign functions is inadequate, because that budget was based on a set of
inputs, rather than functions. There is not a clear alignment between the use of funds in
2012/13 and the functions assigned by the Constitution. This makes it very difficult to
know if budget figures for the two levels accurately reflect what each level of government is
supposed to do.

For example, consider the provision of HIV services in the 2012/13 budget. The
National Aids Control Programme was allocated Ksh 932 million in 2012/13. Of that, the
2012/13 budget coded Ksh 903 million as “devolved functions” for “specialized materials
and supplies.” Without knowing what those “specialized materials and supplies” are, we
cannot know whether it was proper to devolve this amount to counties and to leave Ksh 29
million at national level or not.

In 2013 /14, moreover, the national government allocated 288 million for National
Aids Control Programme, a massive increase from the 29 million that was supposed
to remain at national level. Most of those funds (about 250 million) were again for
“specialized materials and supplies.” Because specialized materials and supplies is not a
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function of government, it is impossible to know why these funds were retained at national
level. Itis possible that this reflects the fact that certain medicines must continue to be
procured nationally or through donor arrangements of some kind. But there is no
explanatory information available. This is one example of a problem that is rampant in the
budget.

Parliament should demand more comprehensive information and a proper functional
assignment to ensure that the estimation of county and national government
financial needs is properly done. There is no good reason why no further work has been
done since last year to improve upon the existing functional assignment process. This
represents the failure of national institutions like the Commission on Revenue Allocation,
the National Treasury, the Transition Authority and the national line ministries to perform
their functions adequately to inform Parliament.

The continued use of the 2012/13 budget allocations as a baseline is problematic,
because it assumes that Kenya’s priorities do not change from year to year; yet the
Division of Revenue is the time to question whether the country should shift its
ptiorities in the coming year. Even if the functional assignment process in 2012/13 was
perfect, using it now would mean that we continue to have the same priorites as a country
as we did in 2012/13. But the annual budget process is designed explicitly to allow us to
debate that every year and to change our priorities over time. That discussion should
happen now, when we debate the DORB, and not only later, during the debate over the full
Budget Estimates.

In 2012/13, nearly 60 percent of the budget went to education, infrastructure and
security, while less than 20 percent went to health and agriculture. For further details
of the budget, please see attachments to this memo. The key question Parliament must ask
is if we want to continue to distribute the budget in these ways. I, rather, we decide to
spend mote on health or agriculture, then this would necessitate giving more shareable
revenues to counties and less to national. On the other hand, if we believe security and
infrastructure deserve more funding, the reverse would be true.

In the original bill from Treasury, the total cost of administration at county level had
risen from 13.6 billion last year to Ksh 30.2 billion, in addition to pension payments at
4.2 billion for staff transferred from national to county government, but there is
inadequate justification for these numbers. These numbers are no longer in the Bill, but
we assume that they still form the basis for the recommendations. At a time when
government is discussing the need to control the wage bill, it is important that every increase
in staff/administration costs be discussed rigorously. Itis therefore important to have
additional information on the exact calculations behind the increase in administrative costs.

Parliament should demand more detailed information on the staff numbers and
remuneration that are driving the increase in administrative costs at county level.
This is also important because Treasury’s figures are lower than the comparable estimates
from CRA, which puts the cost of staff remuneration at 38 billion, plus another 10 billion in
administrative costs, for a total of 48 billion. Parliament should satisfy itself as to the
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reasons for the difference between Treasury’s 34.4 billion for staff, pensions, and
administration, and CRA’s figure of 48 billion covering the same.

. 'The rising allocations for debt repayment should be debated by Parliament in order
to ensute that the country has the proper balance between debt and current services.
According to the figures in this year’s DORB, debt payment has risen by about 22 billion
from last year, which is an increase of roughly 7 percent in the funds which national
government needs to meet its obligations. This will take the total size of the budget going to
debt payment to over Ksh 350 billion. This is 2 considerable increase since 2011 /12, when
it was only Ksh 210 billion. Since the shate of the budget that must be set aside for debt
payment and other national obligations must be catered for in the national share, this
reduces the funding available for other services.

. Parliament should interrogate further the reasons for the basic disagreement between
Treasury and CRA over the source of the baseline figures to be used for estimating
the cost of all functions, leading to a difference of Ksh 40 billion. Treasury states that
CRA uses the forward estimates from the 2012/13 budget for 2014/15 as the baseline in
calculating the allocation for functions. (In other words, the 2012/13 budget contains
projections for 2013/14 and 2014/15. CRA has used the figures projected for 2014/15 that
were contained in the 2012/13 budget.) Treasury argues that this is not appropriate, because
the baseline should really be the political agreement reached in the 2013/14 budget, which
deviates, as budgets usually do, from the projections the priot year.

For Parliament, the relevant point is to understand the source of the differences in
the figures generated by Treasury and CRA for the cost of functions. Neither has
given adequate explanation for the source of their figures. For Parliament to adjudicate a
difference of nearly Ksh 40 billion in estimated costs of delivering services, they must have
more information about the source of the differences. Moreover, there is also a figure from
the Intergovernment Budget and Economic Council (IBEC) mentioned of 238 billion total,
which is in between the total figure from Treasury and total figure from CRA (279 billion)
but with no explanation. It is problematic for figures to be discussed without reference to
their basis in estimates of cost or other considerations.

ANNEXURES/ATTACHMENTS
The Right Priorities?

The Right Priorities Revisited
Sharing Revenue: How Much Is Already Committed?
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The Division of Revenue Bill 2014 is out, and it is time
for Parliament to decide how much each level of
government should get. Often, the debate about how
revenue should be shared becomes a debate about
whether we prefer to see more resources at national or
county level. But in fact, the debate should really start
with a discussion of Kenya's priorities as a country.
Because the constitution gives different responsibilities
to each level of government, a decision about priorities
will lead us to a particular division of revenue between
the two levels. This decision should be based primarily
on what Kenyans want from their governments and not
which level of government they prefer.

To understand how Kenyan governments have
allocated money in recent years, we need to go back to
the last financial year before devolution really began,
which was 2012/13. The 2012/13 budget still informs
the annual division of revenue in Kenya because the
allocation to counties is based on the allocation for
county functions (such as health and agriculture) in
2012/13. Adjustments have been made for inflation
and for additional staffing costs of running county
governments, but the costs for service delivery are still
based on the sector allocations in the 2012/13 national
budget. The question Parliament should ask itself this
year is: should the priorities in 2012/13 still be the
priorities in 2014/15?

Sector Allocations

Table 1 on the next page presents all the sectors in the
budget by total allocation (recurrent and development)
in 2012/13. We have combined ministries to derive
these sectors. For example, the education sector
includes the two education ministries, and the
Teachers Service Commission. For a full explanation of
which Ministries, Department, and Agencies (MDAs)
we included in each sector, see Table 2 on page 2.

The table on the next page presents budget estimates
for MDAs. It does not include Consolidated Fund
Services (CFS), which is primarily dedicated to debt

repayment, and which accounts for the rest of the
2012/13 budget (Ksh 346 billion).

#Are these the priorities we want? [It's time to debate
that. What kind of questions might we ask?

» Are we spending enough on health,
agriculture, water and sanitation, and housing
relative to education, infrastructure and
security?

» Are we spending enough on activities that will
grow the ecohomy such as trade,
industrialization, and cooperative
development (captured under Internatlonal

| Relations and Commerce) relatlve to cther g

; 'dlstrlbutmg those funds to counttes fbr thelr
" own development?

Having set our priorities, we then must ask if we
have given adequate funds to the responsible level
of government.



Sectors (FY (2012/13) Recurrent | Development | Total | Share | Cumulative Share
Infrastructure + Energy 40 198 238 21% 21%
Education 209 27 236 21% 43%
Security 158 8 166 15% 58%
Health (Including the Global Fund under the
Ministry of Finance Estimates) 55 41 96 9% 66%
Planning and Regional Development 27 41 69 6% 73%
State Administration 40 23 63 6% 78%
Parliament, AG, Judiciary and Constitutional
Commissions 53 6 59 5% 84%
Water and Irrigation 6 36 42 4% 87%
Agriculture 15 20 35 3% 90%
Gender, Youth and Culture 19 16 34 3% 94&.
Lands, Housing, and Environment 14 15 29 3% 96%
International Relations and Commerce 20 7 27 2% 99%
Government Investment and Public
Enterprises inc. Economic Recovery
Programme 1 15 16 1% 100%
Total MDAs 656 | 453 | 1109 | 100%

Education Mnlstrv of Higher Education, S Sdem:e and Tedmoluﬂ e Minlstrv of Ind
L e '[e_lgv_e_rsSeMm Commission — _Mn[stry_o_flr_ade I
T Ministry of Roads, o - _\_':'::I""""" Relatlons "\ gnistry of East African C
Ministryof Transport, “MinistryofToudsm
Infrastructure + Energy  Minlstry of Energy _Ministry of Labour .
Ministryof PublicWorks __ Ministry of Caoperative Development and Marketing -
e . Ministry of Information and Communlcatio State House
Ministry of State fo Ministry of State for Public Service
‘Ministry of Defence _ _Minlstry of State for Immigration and Rcﬁmﬁun of Persons -
Security Office of the Vice P Presidentand Ministry of H __Ministry of o”ustiuc. 1 Coheslon and Constl | Afhlrs s
Natlonal Securlty Intelligence Service _Ministry of Finance = .
= _____'National Police Service Commisslon _________ - _CabinetOffice I
Ministry of Medical Services {induding Global Fundn Minlst.ry 7of
Health Flnance) - ... Ofice of the Prime Minlster
S—— ___ Ministryof PublicHealthand Sanltatlon . _Ministry of State for Pllnnlnx, National Development and Vision 2030
erand f< Mlnlmgf ‘Water and IMpHon o - _ Ministry c of ludunll Develop Authormu .
Ministryof Agrculture . Reglonal Development _ Office of Deputy Prime Minister and Minlster for Local | Government__
Agriculture R_ﬂnls?y of Uvestock [ D;v:lupmmt o i : DR Lﬂﬁl_sgv_o_l_: bi N i MDe_le_ N
e _ _gml_qgg_nﬁn_t___ ~ B . e __Ministry of D n!Dmrelopml _r.cf Northern Kenya and Ot o'lheerx Lands
“state | Law Office . e o _Ministry of Housing
The Judidiary_ - ) " Lands,HousIng and Ministry of Lands
Ethics and An A.nﬂ-mrruptlon Ggmmlsslnn 7 " Emvironment __N!_rg_l_.stry of Environment and Mineral Resources
Directorate of Public Prosecutions ) iy ___Ministry of Forestry and Wildlife e
Con:-_- sion for Impl entation :Tf‘l;n:(.‘nnsﬁtuﬂm . ) Mnlmi ender, Children and Soclal Development
Registrarof Political Parties T GenderYouthand “Ministry of State for Spedial Programs —
‘Witness Protection Program _ Culture __Ministry of State for ‘National Heritage and Culture .
Parllament, AG, ltln\m Nln:nal Human Rights : lnd nd Equality Commission . T nisw of Youth Affalrs and Sports
lcim'::d Independent Electoral and Boundaries ctr:ulls_slon 77777777777 Other _______F Gi vzrnmtnt Investment and Public Enterprises f"pt B the Ml-nlsuv-nf
Commissions Padlamentary Service Commilssion -
Comrnlssl_on unngvenuenlloaum e e —— ) e
PublicService Commission ey I e R S e —
ﬂ_l‘l_gﬂﬂeﬁmunendnn Commission
Auditor-General e ——
ControllerofBudget . - .
mc»mmlslononndnﬂnistnuv_elumim T — s S
‘National nal Gender and Equality Commission
Source:

Budget Expenditure Estimates Books, 2012/13

NOTE: sums in the tables may be inexact due to rounding

INTERNATIONAL BUDGET PARTN
Open Dudpris. Tramform Lers.

(BP|



In February, we released a two-page brief looking at how the Kenyan government allocated its funds in FY
2012/13. The reason we did this is because the 2012/13 budget still informs the annual division of revenue in
Kenya. The allocation to counties is based on the allocation for county functions (such as health and agriculture) in
2012/13. Adjustments have been made for inflation and for additional staffing costs of running county governments,
but the costs for service delivery are still based on the sector allocations in the 2012/13 national budget. As we said
in the previous brief, the question Parliament should ask itself this year is: should the priorities in 2012/13 still be
the priorities in 2014/157

While allocations are important, it is also important to look at how much is actually spent and on what. Often, the
initial budget is changed during the year, and some sectors are better implemented than others. Kenya’s priorities,
when we consider actual spending, may be different from the initial allocations. We look at this issue here.

Actual Expenditure

Table 1 on the next page presents all the sectors in the budget by total allocation (recurrent and development) in
2012/13. This is the same as Table 1 from the previous brief (see that brief for link between ministries and sectors).

In Table 2, we use the same sectors and ask: how much was actually spent in 2012/13 and on what sectors? Do
our priorities look different when we look at what we actually spent as against our initial allocations? Table 2
provides figures on actual spending, as well as actual spending as a percentage of allocations. This table reveals
that Kenya spends close to what it budgets for education and security, but substantially less in most sectors (except
Parliament and other constitutional bodies, which receive more than budgeted).

/ What do these tables tell us about the Kenyan budget? N

s The actual budget is smaller than it appears, with MDAs spending only about 817
billion of the 1109 allacated to them (74 percent of the allocation). .
e The actual budget is more heavily weighted toward recurrent spendmg (76 percent
= of actual spendmg is for recurrent. compared to only 59 percent of allocat:ons)

‘ bI"IOI‘I in develebrﬁent spendtng _

The overall picture is a budget that is smaller and more heavily weighted toward recurrent spending.

Ghat do these tables tell us about our priorities?

. Education emerges as the area where Kenya spends the most: 28 percent of actual expenditure. = 7
. Infrastruct.lre falls from the Iargest sector to the thu'd Iargest dropplng from about 1 in every 5 shilllngs to:.
: bout 1in every 9 shllhngs. B ; : :
-Security emerges-as-the second. Iargestsector,,wrth 24 percent of actual spendlnq




The actual budget (2012/13) prioritizes education and security over infrastructure, and spends relatively little on
development, nearly half of which is tied up in national infrastructure projects and CDF (where it cannot be shared
with counties). Is this the budget we want in 2014/157

Or<AlloCcCatio Suade

Sectors (FY (2012/13) Recurrent Development Total | Share | Cumulative Share
Infrastructure and Energy 40 198 238 21% 21%
Education 209 27 236 21% 43%
Security 158 8 166 15% 58%
Health (Including the Global Fund under

the Ministry of Finance Estimates) 55 41 96 9% 66%
Planning and Regional Development 27 41 69 6% 73%
State Administration 40 23 63 6% 78%
Parliament, AG, Judiciary, and

Constitutional Commissions 53 6 59 5% 84%
Water and Irrigation 6 36 42 4% 87%
Agriculture 15 20 35 3% 90%
Gender, Youth, and Culture 19 16 34 3% 94%
Lands, Housing, and Environment 14 15 29 3% 96%
International Relations and Commerce 20 7 27 2% 99%
Government Investment and Public

Enterprises inc. Economic Recovery

Programme 1 15 16 1% 100%
Total MDAs 656 453 1109 100%

Source: Budget Expendilure Estimates Books, 2012/13

Actual as

Sectors FY (2012/13) Actual Spending (Ksh Actual Actual Actual | % of of Cumulative

billions) Recurrent | Development | Total Allocation | Total Share

Infrastructure and Energy 23 65 87 37% 11% 11%

Education 214 13 227 96% 28% 38%

Security 167 5 171 103% 21% 59%

Health {Including the Global Fund under the

Ministry of Finance Estimates)* 56 22 78 81% 10% 69%

Regional Development 5 27 32 47% 4% 73%

State Administration 38 5 43 68% 5% 78%

Parliament, AG, Judiciary, and Constitutional

Commissions 55 9 64 109% 8% 86%

Water and Irrigation 4 14 18 43% 2% 88%
| Agriculture 13 11 24 68% 3% 91%

Gender, Youth, and Culture 17 10 27 7% 3% 94%

Lands, Housing, and Environment 8 11 19 65% 2% 7%

International Relations and Commerce 18 4 21 79% 3% 99%

Government Investment and Public

Enterprises inc. Economic Recovery

Programme? 1 5 6 37% 1% 100%

Total MDAs 618 199 817 74% | 100%

Source: Budget Estimates 2012/13, Controller of Budget Fourth Quarter Report FY 2012113

1 Health= No information available on Global Fund (GF) figures, so assumed. GF impl
2 Govemment Investment: no information specifically on implementation so assumed a

NOTE: Sums in the tables may be inexact

due to rounding

emented at Finance absorption rate of .33; GF= 8.8%.33= 2.9 billion.
t general Finance rate of .33 for development, .94 for recurrent.
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Introduction

Every year, Kenyans must debate the national “division of revenue”: how much money should go to counties and
how much should go to national government. This is a debate about national priorities and should ensure that each
level of government has adequate resources to carry out its functions.

However, there is a prior question. Just how much money is there? We need to start by understanding the total size
of the budget, and then to understand which part of the budget is actually available to be negotiated each year.

Governments will always have commitments for which they have to allocate funds each year and this reduces the
amount of money that is available for service provision. These payments are known as “obligatory” or “non-
discretionary” because they cannot be changed in a given year.

Consolidated Fund Services

Kenya is no different. Debt repayment is an example of one such commitment for which Kenya has to allocate
funds each year. Debt repayment is the main expenditure item under what is called Consolidated Fund Services
(CFS). CFS also includes a smaller amount of money for pensions and some salaries for constitutional offices.
These payments are also obligatory and cannot be changed in any given year without major legal reforms.

if we think about the total budget each year, it consists of two main parts: the budget for Ministries, Departments
and Agencies (known as MDAs) and the budget for Consolidated Fund Services (CFS). Taken together, these give
us a total expenditure of Ksh 1455 billion in 2012/13. Figure 1 below shows the breakdown of the 2012/13 Budget
that went to MDAs and CFS.

Figure 1: Ministries, Departments and Agencies versus Consolidated Fund Services in the 2012/13 Budget

= MDAs Total @ CFS Total

Source: Author’s calculations

Table 1 below shows what has been happening to CFS recently. Over the past four years, the figure has been on
the rise. Because these funds form part of the national share of revenues that cannot be negotiated, they reduce
the funds available for other services every year.

The largest component of CFS over these years ﬁas gone to debt repayment (consistently over 80%, and rising).
Why is debt repayment rising? The Kenyan government has been taking loans to fund many projects, particularly



