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PREFACE

Mandate and Functions of the Committee;

Mr' speaker sir, at the core of ttre discharge of the oversight, Iegisrative
and representative functions in Kenya is the Legislature. The constitution
of Kenya, at Article r24, provides for the estabrishment of committees by
either House of Parliament. committees are central to the workings, roles
and functions of Parliament as set out at Article 94 and, more specifically
at article 96 of the Constitution as regards the Senate.

Parliamentar5r

expenditure o

proposals for

committees consider p*,y issuesr_gcrutinize

f the national ana iJuntv gov:ernments

tegislation. The ,oF o, 
-ffi."=

the work and

and examine

are twofold
investigative process and deliberative process. These processes give rise to
reports on inquiry of certain issues under thepurview of the mandate of a
particular Committee to the House 1n Ple

Mr. Speaker Sir, the S g Commi
Budget was established p anding Order No. 208. Tine
Committee is mandated to tn

t
inquire into and report on all

matters relating to coordination, control and monitoing of tlte countg

4

on Finance, Commerce and

budgets and to discuss and" reuieut the estimates of the countg
gouernments and make recommendations to the senate, examine the
Budget Policg statement presented. to the senate, examine and. report on
the budgets allocated to constihttionar commLssions and. ind.epend.ent
offices and examine Biils rerqted. to the countg bud.gel incruding the
Diuision of Reuenue Bitt ond. examine and. to consid.er a.il matters related. to



Membership of the Committeesl

Mr. Speaker Sir, the Fourth Schedule
provides that the Committee "shall con
more ttran fifteen other members" The

following Senators:-

. Senator Billow Kerrow, MP

. Senator Peter Ole Mositet, MP

. Senator Moses Wetang'ula, MP

of ttre Senate Standing Orders
sist of the ChairPerson and not

e is composed of the

rson.:,
1

2
3
4
5
6
7
8
9

. Senator Beatrice Ela er
EI
CI

-Member
-Member

P -Member
-Member
-Member
-Member
-Member

. Senator Mutahi

. Senator James ai,

. Senator Cathe te Nab

. Senator (Dr.) Boni ale, MP

. Senator (Prof.) Peter

PM

10. Senator (Prof.)John Lo

1 1. Senator (Dr.) Wilfred M
ap P

12. Senator ZipPorah KittonY, M
13. Senator Paul Njoroge Ben, MP

resolutiorLs and. Bitts for appropiations, share of national reuenTte amongst

the counties and. all matters conceming the national budget, including

pubtic finance, and monetary policies and public debt, tradirug actiuities

and commerce, touism, inuestment and diuestiture policies, planning and

deuelopment policg."

5



BACKGROUND AI{D EXECUTTVE SUMMARY;

Mr. speaker sir, Article 2r8 of the constitution provides that at least two
months before the end. of each financia-l year, a ,,Division of Revenue Bill
which shall divide revenue raised by the nationar government among tJre
national and countjz levels of government" shall be introduced in
Parliarnent.

Mr. Speaker Sir, The Division of Revenue Bill (National Assembly Bill No.
15 of 201a), was published in the Kenya Gazette Supplement No. 36 ofMarch 26 2Ol4 and was passed by the National Assembly on
Wednesday, April 23, 2074. On 25ft April, 2014, the National Assembly
submitted to the Senate, the Division of Revenue Bill 2014 (National
Assembly Bill No. 15 of 2}tfl by w SSage pursuant to the
provisions of Standing Order 142 eNa al Assembly Standing
Orders.

The message was communicated to all fS, P o Standing
Order a0(5) of the Senate 20t National Assembly now
seeks the concurrence the Bill as passed by the
National Assembly.

rder No. 1 f the Senate Standing Ordersrequues that a Bill w o11gmates the National Assembly beproceeded with by the Sen the saln anner as a Bill introduced inthe Senate by way of First Re ordance with Stalding Order No.t29.

The Division of Revenue Bin was read a First Time at a speciar sitting ofthe Senate on 6h May, 2or4. The Bil was committed tL t].e sta,dingcommittee on Fina,ce, commerce and Budget pursuant to sta,dingorder 13O (1) of the Senate starding ord.ers.

Mr. speaker sir, in its consideration of the Bi1l, the Standing committeeinvited key stakeholders, incruding the Nationi TreasurSr, th? council orGovernors and the commission o, Reuerrue Allocation wiro provided theirsubmissions to the Committee.

6

Mr. Speaker Sir, S



In accordance withArticle 118 (1) (b) of the constitution and starding

Lraer tSO (4) of the Senate, tfre Stanaing Committee facilitated public

participation'ald took into account the views and recommendations of

the public in its report to the Senate'

Mr. Speaker Sir, this report is hereby submitted to ttre Senate for its
consideration and adoption pursuant to standing order 134 (1) as read

;;;;til. *tr, "trodini 
ordei 160(3) which states ttrat the Senate shall

c#clude its consid.eraltion of a DMsion of Revenue Bill not later than ten

days after the Bill has been introduced'

7



SUMMARY OF RECOMMENDATIONS;

Mr. Speaker Sir, following consideration
makes the following recommend ations:_

of the Bi1l, the Committee

1. Provision of Funds for Level S Hospitals:_

The committee recommends that the national government arocationincludes adequate financing for lever s hospitars-"" 
""o."uy listed, inaccordance with Article r8T (2) and 203(1)(a1 or*re corr"trtuiiorr.

o Unbundling and Costing
Government:-

of Functions at both Levels of

3. Recommendat nd amend ts to the Bill
The Committee recomme that Senate adopts the following

The Committee recommends that the nationa_l government ailq64fienincludes adequate financing for revel 5 hospitars a" 
"rr...rttyristed, inaccordance with Articre r8T (2) and 203(1)(a1 or tn. constiiGon.

amendments to the Bill:

1. Provision of Funds for Le 5 Hospitals:-

Unbundling and
Government:-

Costing of F.unctions at both Levels of

In accordance with Section T (2r (a) and (b) of tl:e Tra,sition to
Devolved Government Act, 2oL2, the committee recommends that the

2

8

In accordance with Section 7 (2)
Devolved Governmeirt Act, 2OL2,
Tralsition Authority fast-tracks
of functions so as to enable t].e
for each of the functions.

The Committee
31"t December,
2015.

of the Transition to
recommends that the

and costing
ts

be completed by
of Revenue BilI,20 theorder to



2015.

3. Amendments to the Bill

The Committee recommends tlat the Senate adopts the following

arnendments to the Bill:-

(a) by renumbering the existing

(b) by inserting the following ly after the

renumbered provlslon;

(2) In

the all
includ
currentlY li

SCHEDULE
the Schedule and substitutingITHAT the Bill be amende

therefor the following new Sched

2OL4lL5

SCHEDULE

9

Transition Authority fast-tracks the process of unbundling arld costing

offr.rnctionsSoaStoenablet}redeterminationofresourcerequirements
for each of the functions'

TheCommitteefurtherrecommendsthatthisexercisebecompletedby
31"t December,2Ol4 in order to inform the Division of Revenue Bill'

CLAUSE 4
THAT Clause 4 of the Bill be amended-

of Article 187(21 ar;d

Article 203( 1 for furttrer certaint5r,
sub clause (1)

aIl 5 Hospitals as

a(1);

ALLocATIoNoFREVENUERAISEDNATIoNALLYBETSTTENTHE
NATIONAL AI{D COI'NTY CIO\rERNMENTS FOR FINANCIAL YEAR



Type / Level of allocation Amount in Kshs.
billions

Total Shareable Revenue 1 026.31
A. National Allocation

of which;

Economic Stimulus package r

Equalizali6n fund

799.65

1.45
3.4

B. County Allocation 2 226.66

represents

Note
t For completion of centers
constituenctes (S mittion per

of excellence under in all 29O

z Based on 2OO9/ 1O audi
Allocation of Kshs. 226.66
529.3 billion-

al Assemblg, the Countu
ational reuenues o/ Kshi.

bg
the

Stim

n

IO
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CIIAPTER 1: SUBMISSIONS FROM STAKEHOLDERS

This chapter presents the deriberations of the committee with various
stakeholders including, the National Treasury, the commission on
Revenue Allocation ad the council of Governors. It arso highlights the
views and recommendations of the public submitted during the pubric
hearing conducted on Friday 9s May, 2014.

1.1 MEETING 1VITH THE NATIONAL TREASURY

i. The recommended national alloc 799 brl7ion and count5r
government
arrived at

allocation
following

of 226
several

b compromrse that was

stal<eholders and significant
parties.

ll The bill conside

Itr

e provls atr e allocation to the

ense n ation
C romls

s between key
by all involved

counties shoul at least 1 fna ally raised revenue
calcula ted on the of the latest ted and parliament approved
accounts in line wi le 203 of constitution. The last audited
revenues approved eNa Assembly were those of

nue figures, tJle allocation to2OO9 /2OLO and that bas
counties stood at 43%o.

reve

If the count5r allocation of 226 bilion were to be revised upwards, tJre
nationa-l government wourd be forced to signirrcantly borrow from the
local market a,d that the NaLionar rreasury,s appear to trre senate
was that the proposed figure of 226 bilion be approved as it had
been the result of very hard fought negations.

t2

The Committee held a meeting with the National Treasury on gth May,
2OL4 and was informed as follows:-



on wastage the committee heard that the President had constituted

a team headed by the cabinet Secretary for the Ministry of Mining,

Hon. Najib Balala to try and find ways to address wastage in the

public service with a view to reduce costs' The team made budget

cuts in the areas of travel allowance and recommended freezing of

purchase of vehicles in the public seryice. The national government

was committed to the reduction of wastage of resources and that

counQr governments should follow suit in this endeavor'

The National Treasury in conjunction with ttre cRA and TA had

undertaken an analysis of the functions in FY 2OL3 l2ol4' In the

hospitals from ount as well

vl The National Treas to the Transition AuthorifY
ctions so as to facilitate t]lerequesting for tl:e gaze

budgeting process bY

unbundled functions.
assignment of resources to all

This was not carried out and as such,

contributed to some of the challenges of duplication of functions at

boti. levels of government. with regard to other "national fimctions",

the committee was informed that these were projects with national

implications and the details of these would appear in the national

ens

estimates.

ll

IV.

analysis, all ministries and departments r:ndertook a line by line

analysis of their budgets against the with a view to costing

them. The costing Process was need to provide
for in the Division ofseparately for Level 5 hosPitals

Revemre Act of 2O13. In the 2Ot4, lO billion

had been earmarked for the same , at arr

IBEC meeting held in ) not of this
cut to 3.4 billion

part of shareable
allow fund their own

other collected revenue.

was
tof



t.2 MEETING TITH THE COMMISSION ON RE\rENUE ALLOCATION

The committee held a meeting with the commission on Revenue
Allocation to deliberate on the Bil on gth May, 2014 whose submission to
the Committee were as follows:-

I

l .

cRA recommendations factored were based. on a historical costing
l!B1o3"h which provides for ana_lysis of ministry budgets for Fy2OL2/13 and 2OI4/2OLS cost of devolved tunctiois plus apercentage for administration cost which provid.ed ror iso.ggg
billion.

ii. Remuneration and administrative costs for the operations of count;r
assemblies and county executive of 4 billion was added to t]ae230.893 billion. To arrive at a to devolved functions of
279.162 billion.

The IBEC Budget Committee ne
Share for FY 2Ol4/2}l1which
following.

a) Equitable S

dre tions on Verlical.
tored in theto

0.o0 on;

b) Less cost Ad tion of new count5r
structure

c) Cost of Devol Ol3 / L4- 17 6.37 8 biltion.

d)Add cost of adm Devolved Functions (15% of
Remuneration)- 7.0

e) Adjust for revenue gro at ll.syo - 20.283 billion.

0 Add Pension for Devolved staff (15% of 60% Remuneration)-
4.250 billion.

g) Add Cost of New Count5r Structures - 30.233 bi11ion.

There was need for the senate to provide for some conditional grant
for level 5 hospitals, to ensure that tJley were held harmless.

.622 brlliorr.

ctions for

uneratio

tion

lv.

l4



1.3 MEETING WITH THE COUNCIL OF GOVERNORS

On 20n March, 2Ot4, the Committee had held a meeting with the Council

of Governors to deliberate on the proposals for the Division of Revenue

8i11, 2014 and during its meeting held on 8s May, 2014, the committee

reviewed its submission from the council of Governors as fo110ws:-

r. The main area of contention was the criterion used in arriving at the
base figure of Kshs. 19o billion, which was not based on the actual
costing of functions by the National Treasur5r. It was alleged that TA
which was mandated by law to undertake this assignment had not
been adequately facilitated to perform the task. The National
Treasury argues that this was the base used in the last Financial
Year's budget and therefore it was the most logical figure'

J.

5. At the last meeting of the technical committee which took place at
ttre Deput5r President's office there was no consensus on the
recommlndation of 238 bitlion for coun[r governments and t]rat KRA

revenue projection stood at ll.Sr/'; a proposal had been made that
the National Treasury could use that projection to increase the
equitable share of revenue for count5r governments.

6. On it submission on the Division of Revenue BllL, 2014, tl:e council
of Governors appealed to ttre senate for reinstatement of the

l5

z. The National Treasury urged tJ:at that growth of
revenues ought to be based on rate of 6%o, instead of
ll.5 Y. growth.'

(cRA)

were in agreement with 238 billion of national
revenue by countlt had22l
billion. The this was based on the
historical
2OL2/2OL3
functions.

from the FY
of a-11 devolved

4. The National in the IBEC technical
on the Implementation ofcommittees, together

the Constitution and on Revenue Allocation and was
not able to agree to the figure 238 billion as ProPosed bY

of Governors.CRA and supported bY the

based



conditionar grant to level 5 hospitars. The appeal was premised on
the fact that these hospitals provide serviceJ 1o a widei catchment
populalion that spans over a number of counties leaving the
financial burden to be shouldered by tl.e count5z Government where
these level 5 hospitals are situated.

I6



Pursuant to the provisions of Article 118(1) (b) of the constitution and

standingorder130(4)oftheSenateStandingorders,theCommitteeheld
a public hearing on tlee Bill on 9n May, 2Ol4' Tlne Committee received

submissions from various institutions and ttre general public whose

submissions were as follows:-

r. Conditional allocations for Level 5 Hospitals' The initial dra-ft

legislation from the National Treasur5r had eliminated this ellocation,

The Budget and Appropriations Committee report on the Budget Policy

Statement 2014 restored it. In the Bill tabled on 266 March, 2014 by

L.4 PUBLIC HEARING ON THE BILL

the Natio
was no 1

Proposed long-term solution
manage these hospitals that also collect mandatory payments from the

varous cor-rnties on the board. However, in the absence of such

legislation or policy, and given the need to ensure continued service

p*..i"iorr, there is no alternative to conditional grant a-llocations to

these hospitals. The structure of ttrat grant could be refined to ensure

that counties also contribute some alrlotlnt to the hospitals within the

range of what would be feasible given their budgets estimates'

tJre floor, the AssemblY removed

this fund to ttre equitable share.

The issue of concern
hospitals
institutions. A
these are
burden to suPPort
tunding.

set for this purpose, though it
al amendment on

and returned

provision for level 5
operations of these

for the fact that
counties, and Putting the

count5r will result in under-

be to create regional boards to

servicing
grant

a single

t1



The purpose of conditional grants is to achieve what cannot
achieved through the equitable share. This should be restricted
issues where the formura for the equitabre share would read

be
to
to

2. "other National services" t],e Bill still contained the provision for
"other National services' which was unclear. This has repraced the

undesirable results (e.g., distributing money for Level 5 hospitals to
co,nties without such facilities) or where national government wishes
to add funds to a function of count5r government to achieve nationa-l
policy/ interest (e. g. Maternal hea,lth grants) .

previous version of the Bill which contained some cash set aside under
national Interest called,,National Strategic
National Services required over
explalation was provided for what

tl:e Constitution. This underm
sharing.

Interventions." Other
on per year, but noKsh. b i11i

s for, or why it should
be considered part of the "natio rest" er ArLicIe 203 (1) (a) of

3. Ambiguity on the ba
counties. The Bill 2OO9 /LO basi
of revenues for c s. The bill sta
audited and approv counts. This
Revenue Act, 2013 ,w sed 201
Division of Revenue Act, had

ser10 te about revenue

lng share of revenues for
culating the share

are the most recent
at odds with the Division of
011 as the basis. Either the
ong basis, or the Division of

Revenue Btll, 2OL4 has the
be clarified.

S. Either way, tJ:is issue needs to

Moreover, the use of the 2oog/10 audited accounts as the basis
contradicts cRA, National Treasur5z and even t].e National Assembry
Budget committee's earlier recommendations for Fy 2oL4/2ors, all of
which used 201ll2ol2 as the basis. The constanfly shifting base for
calculating revenue shares underrnines transparency and makes it
difficuit to assess trends over tirne.

l8



4. priority setting vis-i-vis functional analysis and costing of
functions. The Division of Revenue Bt17,2Ol4 still failed to engage witJr

thecentralissueinrevenuesharing;prioritysetting.Thebasisfor
revenue sharing across tf.e two levels of government is not only the cost

of functions, as derived from current and historical spending, but the

desired expend.itr:re on different priorities. The baseline for determining

the share of revenues going to national and county governments is still

the cost of all functions that national government managed h 2ol2 /13'
ln 2012113, nearly 6O percent of the budget went to education'

infrastructure and securit5r, while less than2o%o percent went to health

and agriculhrre. Are those still the right priorities today?

current version of provides nformation about the actual

costs of running coun rnment.

There was need to unbundle ctions of the national and countlr

government and cost the functions as this will guide how the resources

are allocated to each level of government in future'

5. The Senate should ensure that the approach to conditional grants in

the Division of Revenue is comprehensive and guided by policy

frameworks. All grants touching on county functions should be

considered together.

l9

To supplement this review of is needed on
fr:.nctions, and athe current costs of government

better understanding of which are to be

performed bY what level. about
of linethe lack of costing information, but

ministries to task for it is recommended

that the accounting summoned to explain

the stahrs of
Senate shorrld

process. The

count5r governments. Thecosts of



There was no justifrcation for specificary targeting some state
corporations and leaving aside other. The Senate should
comprehensively review tJ:e position of a-11 state corporations provid.ing
services that now farl under count5r functions such as water service
boards, roads boards and various agricultural authorities a,d state
corporations.

6. The Bill discussed t],e Equalization Fund but there was still no policy
guideline on how this fund is to be shared and utilized. The senate
should formulate regurations governing t].e utilization of the
Equali.ation Fund for the marginalized counties.

7. The Bill exceeds its mandate be ision of Revenue Bill
shouid be used to determine th rces going to the two
levels of government. The only rel ussed in thisc
Bill are the share for funds going thro Equi
other conditional or unc

e, and any
OC o counties. However , the

Bill seeks to impose ons
a set-aside fun
distributed to con cles.

8. At the public hearing
public on the proposed 22
no objections raised on tJre p amount.

ona-l ent by introducing
t]e Econo Stimu

mitte uested for feedback from the
osed by the Bill ald there was

the
eof

S

10
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CHAPTER 2: COMMITTEE OBSERVATIONS

This Chapter presents the observations by t1.e Committee arising from its

consideration of the Division of Revemre 8117, 2OL4, the staleholder
meetings and the Public Hearing.

l.Provision of funds for level 5 hospitals

The Division of Revenue Bil1, 2014 does not provide for conditional
allocations for level 5 hospitals. This represents a serious threat to the

operations of these instihrtions.

2.Functional analysis and costing of functions.

The base for ttre d.etermination of ttre share of nationa-l

between the two levels of government was contested at

meetings which were held with a view to arriving at the national and

count5r government allocations.

revenue
various

21

These institutions are regional multiple counties,

and as such placing the burden on a single host
would lead to acounty budget maY result in

breakdown of services to the

In order for the continued service whose

operations are large no , at the

present time, to hospitals. Failure to
provide for would put undue

fulI operations ofpressure on the
such institution

It is noteworthy that
of Governors and the

Bill, tJre CRA, the Council
on the need to ensure

that level 5 hospitals were
service delivery.

adequate funding for efficient

to
S.limited



In the absence of proper costing of functions at both national ad
counlr government, revenue growth, arnong other factors was used as
a basis for revenue allesafien. The criterion used in arriving at the base
figure of 190 bilLion for Fy 2or4/2oLs was not clear. The Treasury
argued that this was the base used in the last Fy's budget and
therefore it was the most current and therefore reflected the most
recent changes in the economy and national policy. Further, the
National rreasury had recommended t].at growth of revenues be based
on the projected rate of 6%o instead of 11.5 % growth in tax revenues
posted by KRA as recommended by the cRA. This proved difficult in
arriving at tl:e basis for the sharing of revenue between the two levels
of government.

There was need to unbundle the
government and undertake a cos

e national and count5r
functions as tl.is will

guide how the resources are allo of govemment in
future. The resr:Its of such an exer ata
conclusive baseline for fu s10n o nue Bills.

All relevant stake the sition Authority (TA)
undertake costing of government with a view to
arriving at concluslv
levels of government
adoption.

tions tabled in Parliament for

3. Fiscal Responsibility

The cRA criterion on fiscaL responsibility principal of allocating funds
to tl:e counties may need to be considered in future in order to hasten
budget implementation in counties. counties had 45% of the disbursed
funds in bank accounts as at 20th March, 2014.

rs should
sis at both le

S1l

s on the
comm

sls o
S

toe

cost of running the two

22



CHAPTER3: CONCLUSION

23

It is imperative that both levels of government are provided with adequate

resources in order to perform their respective functions in accordance

with the constitution. county governments are in the process of
establishing their structures and systems of goverrlance and

administration and the Committee takes note of the myriad of challenges

that they are operating under during this transition period. on tl.e other

hand, the national government has proglammes ar1d projects to

implement in accord.ance witl. its functions as per the Constitution and

with this in mind, informed negotiations based on the aforementioned

needs must be undertaken. However, the underling factor in these

negotiations is the equitable share of scarce

forward to continuedThe Committee and bY extension,
collaboration between the two

Treasury, CRA, TA, relevant
otleer stakeholders to ensure that
improve budget
devolved governance
12 and as provided

the Nationa-l
agencies and

continually
and to ensure that the

plated in Chapter
91 of



CIIAPIER4: RECOMMENDATIONS

Arising from the submissions from various stakeholders and deliberationsby the Committee, the following recommendations are made.

+. Provision of Funds for Level S Hospitals:_

The committee recommends tl:at the national government arocation
includes adequate financing for rever 5 hospitats"a" 

"*.".ruy risted, inaccordarce with Article rsr (2) and 203(1)(a1 ortrr" constitution.

Unbundling aud
Government:-

Costing of Frrnctions at both Levels of

In accordalce with Section 7 (21 (a of the Transition to
recommends that theDevolved Government Act, 20 12, th om

Transition Authority fast-tracks
of functions so as to enable the
for each of the functions.

The Committee further
31"t December, 201
2015.

6. Amendments

The Committee recom
amendments to the Bill:-

CLAUSE 4
THAT Clause 4 of the Bill be arrrended-

rocess bundling and costing
de atio e requirements

ercise be completed by
sion of Revenue Bill

Senate adopts the following

tath

(c) by renumbering tJre existing provision as Clause 4(1);

(d) by inserting the.following new sub-clause immediately a-fter therenumbered provision;

(2) In accordance- with the provisions of Article lg1(2) andArticle 203(1)(d) of t].e constitution, and for further certaintJr,
the arlocation for the nationar government under sub clause (ij

rder

Bill

t}lat

24
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includes adequate finalcing for all Level 5 Hospitals
currently listed.

AS

SCHEDULE

THAT the Bill be amended by deleting the Schedule and substituting
therefor the following new Schedule -

SCHEDULE

ALLocATIoNoF.RTVENUERAISEDNATIoNALLYBETWEENTHE
NATIONAL AND COI'NTY GOVERNMENTS FOR FINAI{CIAL YEAR

2OL4lL5

Type / Level of allocation

Total Shareable Revenue

1.45

3.4

99.65

of uhicfu

Economic Stim

Equalization fund

D. County Allocation 2

25

Note
t For ampletion of centers of excellence under the Economic stimulus Package tn all 290

constituencies (5 million per constituency)

z Based on 2009/10 oudited reuenues approued bg tle National .Assemblg' the Countg

eUoiion of Ksls. 226.66 billion ,.pr"""nii 43% of ile audited national reuenues of l(shs'

529.3 billion.

Kshs.

C. National Allocation

I

226.66



APPENDIXES

Minutes of the Committee sittings on the consideration of tJleDivision of Revenue Bill,2Ol4.

Submissions to the committee on the Bill by various stakeholders.
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MINUTES OF THE FIRST SITTING OF'THE STANDING COMMITEE
ON FINANCE. COMMERCE AND BUDGET ON THE DTVISION OF

COUNTY HALL, HARAMBEE AVENUE, PARLIAMEIJT BULLDINGS,

1. Sen.
2. Sen.
3. Sen.
4. Sen.
5. Sen.
6. Sen.

Billow Kerrow, MP
Peter Ole Mositet, MP
Moses Wetang'ula, MP
Katherine Nabwala, MP
Beatrice Elachi, MP
Dr. Boni Khalwale, MP

-Chairperson
-Vice Chairperson
-Member
-Member
-Member
-Member

-Member
-Member
-Member
-Member
-Member
-Member
-Member
-Member

ABSENT WITH APOLOGY
Mutahi Kagwe, MP
Jarnes Mungai, MP
Mutula Kifonzo Junior, MP
(Prof.) Anyang' Nyong'o, MP
Zipporah Kittony, MP
Paul Njoroge Ben, MP
Dr. Wilfred Machage, MP
Prof. John Lonyangapuo, MP

THE SENATE:
1. Mr. Johnson Okello
2. Mr. Peter Adika
3. Mr. Gichohi Mwaniki
4. Ms. Emmy Chepkwony
5. Mr. Daniel Chania
6. Ms. Rehema Chebet

-Deputy Director, Legal Services
-Principal Research Officer
-Senior Fiscal Analyst
-Senior Clerk Assistant
-Senior Clerk Assistant
-Parliamentary Audio / Hansard

1. Sen.
2. Sen.
3. Sen.
4. Sen.
5. Sen.
6. Sen.
7. Sen.
8. Sen.

1

REVENUE BILL. 2014 HELD AT THE GROUND FLOOR BOARD ROOM.

NAIROBI ON THURSDAY. 24TTI APRIL. 2014 AT 1O.3O A.M.

PRESENT:



MTN. NO. LI7I2OL4 /SEN/FCB: PRELIMINARIES

The chairperson welcomed tfre Members present and the opening prayer
was said thereafter.

ADOPTION OF THE AGENDA

The agenda presented was adopted after being proposed by Senator
Cattrerine Nabwala and Seconded by Senator Boni Khalwale.

MIN. NO. IL9I2OL4/SEN/ FCB: PRESENTATION ON THE
DIVISION OF REVENUE BILL.

The committee noted that a Division of Revenue B.i.l, 2ol4 had been
introduced in the Nationar Assembly and that on L7s Aprll, 2014, a
Division of Revenue 8il1 had aLso been introd.uced in the Senate.

Upon invitation by the chairperson, the Senior Fiscal Analyst presented
an anarysis of the Division of Revenue BLll, 2oL4 between what was
submitted in the National Assembly and the senate. The highlights of his
presentation were as follows:-

That:-

1. Article 218 of tl:e constitution stipulates that two months before
the end of each Financial Year a Division of Revenue Bill (DORB)
shall be introduced in Parliament. The DORB divide revenue raised.
by the nationa-l government arnong the national and count levels of
government.

a. The Division of Revenue Bill is supposed to be introduced in
the Parliament not later than loth March as per Standing
Orders 233.

7
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b. This year,s memorandum and Bill was different from the initial
legislative proposal submitted by the Treasur5r on 15th

February, 2014 together with the BPS

c. A separate Bill was introduced in the Senate on L7th April,
2014

d. The National Assembly concluded discussion and approved

the DORB on 23'd APril, 2014.

e. The message from the NationaL Assembly to the senate will
then be sent to the Senate for its concurrence'

f. The Senate Bill had gone through first reading

2.Total revenue projected to be raised in financia-l year 2o14/15 is

Ksh.1,O26.31 billion out of which Ks]n 799.45 billion will be

allocated to the National Government wtrile county government will
be all0cated Ksh 226.66 billion which is 43Yo of the most recent

audited revenues approved by the National Assembly'

3. The allocation to National Government includes Kshs 1.45 billion
for completion of centers of excellence under Economic Stimulus

Package and Kshs 3.4 billion for Equalization Fund. The allocation

to County government include Kshs 3.65 billion
electrification, Kshs 3.74 bitlion for level 5 hospitals and

billion for youth po\rtechnics.

4. The projected revenue is an increase of Ll.syo of the amount

allocated n 2}l3l 14. The allocation to the national government has

also increased though at a lower rate of 9.4o/o, wh]de the allocation

to counties has increasedby l9.3Yo.

5. The figures in the allocation Schedule for the bill increases the

allocation to count5r Government from Ks]n 217.87 billion to Ksh

226.66 billion from what was adopted by the NaLional Assembly in
the Budget and Appropriation committee Report. The committee

report proposed to have Ksh 808.44 billion allocated to National

Government and Ksh 217.87 billion allocated to county
3

for rural
Kshs 1.4



Government from the forecasted ordinar5r revenue of Ksh 1,026.31.
whereas the Bill proposes to anocate Ksh 799.65 billion to National
Government and Ksh 226.66 to couner Governments of the
forecasted revenue of Ksh I ,O2.31 billion.

6. The National Assembly considered the Bill and made arnendment by
deleting the words "of which, Equitable Share, Rural Electrification,
Level 5 hospitals, Youth pol5rtechnics" appearing in the first column
of the Schedule and by deleting the figures "2LT.g2,3.65, 3.74 and
1.4" appearing in the second column.

7. whereas the National Assembly Standing orders requires
introduction of DORB not later t].an 10e March every year, the Bill
vrill be introduced in the Assembly in the month of April. The
consideration of the Bill by both houses should therefore be
hastened to inform next financial year budgets of ttre count5r
governments and for the medium term.

8. Parliament may wish to consider allocating funds for earmarked
projects such as for level 5 hospitals as conditional grants in the
Coun[r Allocation of Revenue Bill.

9. cRA criterion on Fiscal responsibility principal of arlocating funds
to the counties may need to be considered in future in order to
hasten budget implementation in counties. counties had. 4so/o of
the disbursed funds in bank accounts as at 2oe March, 2oL4.

Deliberations ensued

The committee noted that the Division of Revenue Bill, 2ol4 as passed
by the National Assembly and the Division of Revenue Bi]tr, 2ol4
introduced in the Senate had a total share between the national and.
count5r governments at Kshs. 799.4s billion atd, 226 billion respectively
and that Kshs. 226 billion in bot]l Bills now constituted the total
equitable share among count5r governments.

The Committee resolved to proceed as follows:-
4



1. The Committee prioritizes consideration of the Message from
the National Assembly on the Division of Revenue Bill, 2014
before proceeding with the Bill that was tabled in the Senate
and that a meeting be held on 3Oe April 2O14 to deliberate on
the same ahead pending the formal presentation of the Message
to the Senate.

2. Should the National Assembly fail to present the Message to
the Senate, the Committee to proceed with the consideration
of the Bill as tabled in the Senate on 17th April, 2OL4.

3. E'urther consideration of the Bills be postponed until SOth April,
2OL4 in order to ensure that a majority of the Members of the
Committee are present for the consideration of any
amendments to the Bills.

MIN. NO. L20120141 SEN/FCB:
DEBTS (ANGLO LEASING CASEI.

The Committee noted t.Ilat the National Government was in the process of
initiating payments for judgment debts (Anglo t easing cases) for various
projects which were found to be irregular by the Public Accounts
Committee during the 9m Parliament.

Deliberations ensued.

The Committee resolved to that the Cabinet Secretary, Ministry of
Finance and the Attorney General be invited to a meeting of the
Committee to shed more light on the matter.

PAYMENT OF JUDGEMENT



MIN. NO. 12Lt2O14lSEN/FCE: ADJOURNMENT

Having dispensed with the business for the d"y, the committee
adjourned its sitting at one O'clock in the a_fternoon.

The Hon. Sen. Billow Kerrow, Mp.

Chairperson

Date: .; tZW. ,l'-l 
"V 0-c''

6
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Y



MINUTES OF THE SECOND SITTING OF THE STANDING COMMITEE

ON FTNANCE. COMMERCE AND BUDGET ON THE DTVISION OF

REVENUE B.ILL.2OI+ IIELD AT TIIE GROUND FLOOR BOARD ROOM.

COUNTY HALL HARAMBEE AVENUE PARLIAMENT BUILDINGS.

NATROBI ON WEDNESDAY, SOTH APRIL, 2oL4 AT 10.30 A.M.

PRESENT:

Sen.
Sen.
Sen.
Sen.
Sen.

1

c

J

4
5

Prof. John Lonyangapuo, MP
Moses Wetang'ula, MP
Katherine Nabwa]a, MP
Beatrice Elachi, MP

Dr. Boni Khalwale, MP

-Ag. Chairperson
-Member
-Member
-Member
-Member

ABSENT STITH APOLOGY
1. Sen. Billow Kerrow, MP
2. Sen. Peter Ole Mositet, MP
3. Sen. Mutahi Kagwe, MP

4. Sen. James Mungai, MP

5. Sen. Mutula Kilonzo Junior, MP

6. Sen. (Prof.) Anyang'Nyong'o, MP

7. Sen. Zipporah Kittony, MP
8. Sen. Paul Njoroge Ben, MP
9. Sen. Dr. Wilfred Machage, MP

THE SENATE:
Dennis Abisai
Peter Adika
Kefa Omoti
Daniel Chania
Rehema Chebet

-Chairperson
-Vice Chairperson
-Member
-Member
-Member
-Member
-Member
-Member
-Member

-Principa-l L,egal Counsel
-Principal Research Officer
-Principal Research Ofhcer
-Senior Clerk Assistalt
-Parliamentary Audio / Hansard

1. Mr.
2. Mr.
3. Mr.
4. Mr.
5. Ms.
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MIN. NO. t22l 20141SEN/FCB:

The chairperson welcomed the Members present and the opening prayer
was said thereafter.

ADOPTION OF THE AGENDA

The agenda presented was adopted ajter being proposed by senator
Catherine Nabwala and Seconded by Senator Beatrice Elach.

CONSIDERATION OF THE
DTVISION OF REVENU E BILL.
20L4.

The committee was informed that on 25e April, 2or4, the Nationar
Assembly delivered the Message on the Division of Revenue Bil to the
clerk of the Senate and that the speaker of the Senate had directed thatthe Message be circul4ted. The committee was informed that the
Message would be reported to the Senate at its next sitting.

The committee noted that it had deferred further consideration of the
Bill in order to ensure that a majority of the Members of the committee
are present for deliberations of any amendments to the Bill and resolved
t].at the committee adjourns and reconvenes at 2.3o p.m. in order
to allow a majority of the Members to participate.

z

PRELIMINARTES

MIN. NO. 123l2O I4ISEN/FCB:

MIN. NO. 124l2O14ISEN/FCB:



MrN. NO. l25l20L 4/SEN/FCE: ADJOURNMENT

Having dispensed with the business for the d"y, the Committee

adjourned its sitting at eleven o'clock until 2.30 p.m. on 3Om April, 2ol4-

Signature

The Hon. Sen. Billow Kerrow, MP.

Chairperson.

\ett
Date: .......1.....
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MINUTES OF.

ON FINANCE
THE TIIIRD MEETING OF THE STANDIN G COMMITEE

COMMERCE AND BUDGET ON THE DT\/ISION OF
REVENUE BILL. 20 14 HELD AT THE GROUND FLOOR BOARD ROOM,
COUNTY HALL. HARAMBEE AVENUE. PARLIAMENT BUILDINGS
NAIROBI ON wEDNESDAY. SOTH APRIL. 2o1 4 AT 2.30 P.M.

PRESENT:

1. Sen. Prof. John Lonyangapuo, Mp
2. Sen. Moses Wetang,ula, Mp
3. Sen. Katherine Nabwala, Mp
4. Sen. Beatrice Elachi, Mp
5. Sen. Dr. Boni Khalwale, Mp
6. Sen. Mutula Kilonzo Junior, Mp
7. Sen. Zipporah Kittony, Mp

ABSENT WITH APOLOGY
1. Sen. Billow Kerrow, Mp
2. Sen. Peter Ole Mositet, Mp
3. Sen. Mutahi Kagwe, Mp
4. Sen. James Mungai, Mp
5. Sen. (Prof.) Anyang,Nyong,o, Mp
6. Sen. Paul Njoroge Ben, Mp
7. Sen. Dr. Wilfred Machage, Mp

THE SENATE:

-Ag. Chairperson
-Member
-Member
-Member
-Member
-Member
-Member

-Chairperson
-Vice Chairperson
-Member
-Member
-Member
-Member
-Member

-Principal Legal Counsel
-Principal Research Officer
-Principal Re search Officer
-Senior Clerk Assistant
-Parliamentary Audio / Halsard

1. Mr.
2. Mr.
3. Mr.
4. Mr.
5. Ms.

Dennis Abisai
Peter Adika
Kefa Omoti
Daniel Chania
Rehema Chebet
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MIN. NO. 126 I2OL4 ISEN/FCB:

The Chairperson welcomed the Members present and the opening prayer
was said thereafter.

MIN. NO. L27 I 2OL4 ISEN/FCB: ADOFTION OF. THE AGENDA

The agenda presented was adopted aJter being proposed by Senator
Muhrla Kilonzo Junior and Seconded by Senator Zipporal:- Kittony.

MrN. NO. 128l2OL4ISEN/FCB: CONSIDERATIONOFTHE
DfVISION OF REVENUE BTLL,
20L+.

The Committee was informed that on 256 April, 2014, Ihe National
Assembly delivered the Message on the Division of Revenue Bill to the
Clerk of the Senate and that the Spealer of the Senate had directed that
the Message be circulated. The Committee was informed that the
Message would be reported to the Senate at its next sitting.

The Committee noted that:-

1. Totat revenue projected to be raised in financial year 2014/15 is
Ksh.1,026.31 billion out of which Ksh 799.45 billion will be

allocated to the National Government while count5l government will
be allocated Kstl 226.66 billion which is 43o/o of the most recent
audited revenues approved by the National Assembly.

2.The allocation to National Government includes Kshs 1.45 billion
for completion of centers of excellence under Economic Stimulus
Package and Kshs 3.4 billion for the Equalization Fund. The

allocation for county governments had no conditional allocations
but that l{hs. 226.66 billion would be the total equitable share
arnong the count5r governments.

2
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The Committee was concerned that as per ttre Explanatory Memorandum
to the Bill the allocation to county government include Kshs 3.65 billion
for rural electrification, Kshs 3.74 billion for level 5 hospitals aLd Kshs
1.4 billion for youth polytechnics.

The Committee was informed that the Explanatory Memorandum to the
Bill does not form part of tJle Act upon assent.

Deliberations ensued.

The Committee noted that at a previous meeting of the Inter-
Governmental Budget and Economic Council (IBEC), it had been agreed
that a figure of Kshs. 238 billion be the arlocation to countjr governments
in order to ensure that they are able to perform their functions effectively
and expressed concern that Kshs. 226.66 billion would not adequately
provide an opportunit5r for county governments to perform their
functions.

It was reported that Kshs. 226.66 billion was arrived at during a
consultative meeting between the office of the President, tfle Nationa-l
Treasury, the Leaders of Majority from bottr Houses of parliament and
the Chairperson of the Budget and Appropriations Committee of the
Nationa-l Assembly and tJle Chairperson of the Committee in April, 2O14
w'ith a view to arriving at a consensus on the arlocations for the national
and count5r governments in view of the economic situation in the
country.

Article 2L7 of the constitution mandates the commission on Revenue
Allocation to make recommendations concerning the basis for tl:e
equitable sharing of revenue raised by the national government between
the national. and county governments and arnong tJ:e county
governments and that to this end, the recommendations of the
Commission need to be considered.

3



The Committee proposed the following amendment to the Bill;

That, the schedule to the Bill be amended in column 1 of the
National Allocation from Kshs. 799.65 billion to 788.31 billion; and
in column I of the County Allocation from Kshs. 226.66 billion to
Kshs. 238 billion and in the first column under County Allocation by
inserting the words "Equitable Share of Kshs. 229.2L billion" and

"Conditional Allocations for rural electrification, level 5 hospitals
and youth polytechnics of Kshs. 8.79 billion".

Signature

The Hon. Sen. Billow Kerrow, MP.

Chairperson.

Date
^

[ot{

4

MIN. NO. 129I2O14ISEN/FCE: N)JOURNMENT

Having dispensed with the business for the d.y, the Committee
adjourned its sitting at half past four O'clock in the evening.

I



MINUTES OF THE FOURTH MEETING OF THE STANDING
COMMITEE ON FINANCE. COMMERCE AND BUDGET ON THE
DIVISION OF. REVENUE BILL. 2014 HELD AT THE GROUND FLOOR
BOARD ROOM,COUNTY HALL. HARAMB EE AVENUE. PARLIAMENT
BUILDTNGS. NAIROBT ON IVEDNESDAY, 7TH MAY. 2OI4 AT 10.30
A.M

PRESENT:

1. Sen. Billow Kerrow, MP
2. Sen. Moses Wetang'ula, MP
3. Sen. (Dr.) Wilfred Machage, Mp
4. Sen. Katherine Nabwa_la, Mp
5. Sen. Beatrice Elachi, MP
6. Sen. Dr. Boni Khalwale, MP
7. Sen. Zipporah Kittony, MP
8. Sen. Paul Njoroge Ben, MP

ABSENT IIIITH APOLOGY

1. Sen. Peter Ole Mositet, MP
2. Sen. Prof. John Lonyangapuo, Mp
3. Sen. Mutula Kilonzo Junior, Mp
4. Sen. Mutahi Kagwe, MP
5. Sen. James Mungai, MP
6. Sen. (Prof.) Anyang'Nyong'o, Mp

1. Mr. Kefa Omoti
2. Mr. Gichohi Mwaniki
3. Mr. Daniel Chania
4. Ms. Brenda Ogembo
5. Mr. Joseph Kariuki
6. Ms. Rehema Chebet

-Chairperson
-Member
-Member
-Member
-Member
-Member
-Member
-Member

-Vice Chairperson
-Ag. Chairperson
-Member
-Member
-Member
-Member

-Principal Research Offi cer
-Senior Fiscal Analyst
-Senior Clerk Assistant
-Clerk Assistant I
-Clerk Assistant III
- Parliamentary Audio / H ansard

1
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MrN. NO. 130/2O14lSEN/FCB: PRELIMINARIES

The Chairperson welcomed the Members present and the opening prayer
was said thereafter.

MrN. NO. 131/2O14ISEN/FCB: ADOPTION oF THE AGENDA

The agenda presented was adopted after being proposed by Senator Boni
Khalwale, and Seconded by Senator Moses Wetang'ula.

MrN. NO. 132l2014ISEN/FCB: MEETING UrITH THE CABINET
SECRETARY. NATTONAL
TREASURY AND THE ATTORNEY
GENERAL.

The Committee was informed that it had resolved that, at its sitting held
on 24& Apri| 2014, the Cabinet Secretary, National Treasury and tl-e
Attorney General, be invited to its meeting to deliberate on the matter of
Foreign Court Judgment against the Government of Kenya on Postal
Corporation of Kenya projects.

The Committee was informed that the Cabinet Secretar5r, National
Treasury was indisposed and had requested that the meedng be

rescheduled and that the Attorney General was out of tJ:e count4r on
official business in Botswana.

After deliberations, the Committee resolved that the meeting with
the Cabinet Secretary, National Treasury and the Attorney General
be rescheduled to Wednesday, 14th May, 2014.

The Committee further recommended that the National Treasury
should not make any payments on the projects until Parliament
gives the go ahead to do so.

z



MIN. NO. 133t20L41 SEN/FCB: CONSIDERATION OF THE
DTVISION OF REVENUE BTLL.
20L4.

The committee noted that on 6e May, 2oL4, the Senate received a
Message from the National Assembly on the Division of Revenue Bi1l,
2014 (National Assembly Bill No. 15 of 2ol4) and that the Bill had been
read a First rime. The committee noted that it had been given up to
Tuesday, 13m May, 2Ol4 to consider the Bill and report to ttre Senate.

The committee thereafter deliberated and approved a schedule of the
consideration of the Bitl as prepared by the secretariat highlighting
timelines for the Bill.

The committee revisited its resorution made on 3oe Aprtl, 2or4 on the
Bill and a majoritjr of Members supported the resolution to amend the
Division of Revenue 8177, 2ol4 from 226 bi.llion to 23g billion.

MIN. NO. 134 2O14lSEN/FCE: ADJOURNMENT

Having dispensed with the business for the day, the committee
adjourned its sitling at half past four O,clock in the evening.

Signature: ...

The Hon. Sen. Billow Kerrow, Mp.

Chairperson.

,...,]g.$Har % f
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MINUTES OF THE FIFTH MEETING OF THE STANDING COMMTTEE

ON FTNANCE. COMMERCE AND BUDGET ON THE DTVISION OF

REVENUE BILL.2OL4 HELD AT THE GROUND FLOOR BOARD ROOM,

COUNTY HALL. HARAMBEE AVENUE, PARLIAMENT BUILDINGS,

NAIROBI ON THURSDAY. 8TH MAY,2OL4 AT 12.OO NOON.

PRESENT:
1. Sen. Billow Kerrow, MP
2. Sen. Elachi Beatrice, MP

3. Sen. Moses Wetang'ula, MP

4. Sen. Dr. Boni Khalwa1e, MP

5. Sen. Zipporah KittonY, MP

6. Sen. Mutahi Kagwe, MP
7. Sen. (Prof.) Anyang'NYongb, MP

B. Sen. Dr. Wilfred Machage, MP

9. Sen. Katherine Nabwala, MP

10. Sen. Paul Njoroge Ben, MP

ABSENT WITII APOLOGY
1. Sen. Peter Ole Mositet, MP

2. Sen. Prof. John LonYalgaPuo, MP

3. Sen. James Mungai, MP

4. Sen. Mutula Kilonzo Junior, MP

IN ATTENDANCE
The Senate Staff:
1. Mrs. Phylis Makau
2. Ms. Emmy ChepkwonY
3. Mr. Daniel Chania
4. Mr. Gichohi Mwaniki
5. Mr. Kefa Omoti
6. Ms. Brenda Ogembo
7. Mr. Joseph Kariuki
B. Ms. Carol NamunYak
9. Ms. Rehema Chebet

National TreasurY
1. Dr. Kamau Thugge
2. Mr. Albert Mwenda
3. Geoffrey Malombe

-Chairperson
- Member
-Member
-Member
-Member
-Member
-Member
-Member
-Member
-Member

-Vice Chairperson
- Member
-Member
-Member

- Director Budget
- Senior Clerk Assistant
- Senior Clerk Assistant
- Fiscal Analyst, Parliamentary Budget Office

- Parliamentary Research Office
- Clerk Assistant I
- Clerk Assistant III
- Clerk Assistant III
- Parliamentary Audio / Hansard

-Principal Secretar5r

-Advisor
-Assistant Accountant
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MIN. NO, 13st20I,4/SEN/ FCB: PRELIMINARIES
The meeting commenced at 10.20am. The chairperson welcomed the Members
present and the opening prayer was said thereaJter.

MIN. NO. 1 361 20141 SEN/FCB:
The agenda
arrd Seconde

MIN. NO .137 I SEN/FCB: MEETING WITH THE N20141

presented was adopted after being proposed by Sen. paul Njoroge Ben
d by Sen. Boni Khalwale.

ATIONAL TREASURY
ON THE DTVIS

The National Treasury had been invited by the
Division of Revenue Blll, 2014. The permanent
his team as the Cabinet Secretar5r had sent his

ION OF REVENUE BILL 20L4
Committee to give submissions on the
Secretary (PS) was in attendance with
apologies.

Submissions from the National Treasury

o The figtre of 226 b rion was 
" "o.,,o.o*r"" that was arrived at fouowing several

negotiations that had taken place and significant compromises made by all
involved stakeholders. The ps further advised the committee that if the figure
of 226 billion if revised upwards would necessitate sig:nificart borrowing from
the local market. The Committee was strongly advised to accept the proposed
ftg,,e of 226 billion as it had been the resurt of very hard foughi negations.

' The committee stated that the Iigure of 226 billion was based on the 2009/ 10audited accounts and as such arowed room for further discussions as
2OLO / 1l and 2Ol2l 13 accounts had not been factored in.
In his response the PS informed the committee that the bill considers the
provision that revenue a-llocation to the counties should be at least 15% of
nationally raised revenue calc,lated on basis of latest audited accounts in line
with Article 203. The rast audited revenues approved by the National Assembly
are those of 2oo9 /2oro. Based on these Revenue figures, the arocation to
counties is 43%.

1. Borrowing and Wastage
The committee disagreed with the Treasury position stating that the
commission of Revenue Alocation (cRA) had jurisdiction to determine the
amount of money to be alrocated to counties while Treasury had the mandate
to borrow. It was argued that if rreasury was willing to borrow the 36 bilion as
stated by the PS to facilitate the hgure of 226 billion then it should equally be

2
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Response
On the issue of borrowing, the Committee was informed that if Treasury was
unable to obtain the loan of 368 then it would need to borrow over 200 billion
shillings locally to finance the budget deficit. This would be dangerous based

on the current debt stock which stood at 52%o of GDP. Treasury was projecting
to borrow 190 billion if they were able to access the international frnalcial
market. Revenues had been pushed to the limit and the projection that
revenues would grow by l7o/o next year is very ambitious target.

On wastage the PS informed tJ e Committee that a team headed by Cabinet
Secretary for Mining Hon. Najib Balala was constituted by national government

to try and find ways to address wastage cut costs. The team made budget cuts
in ttre areas of travel allowance ald recommended freezing purchase of
vehicles. He emphasized that national government committed to curb wastage

in government.

2. Conditional grants
The Committee expressed concerrr on the removal' of conditional grants for
kvel 5 hospitals and the decision to share the money for the facilities among
all the 47 counties by including it in the shareable revenue despite the fact that
not all corrnties had a l,evel 5 hospital facility. The concern was that county
Governments with level 5 hospitals will not be able to meet the cost of the
hospital operations.

3. Costing of functions
The committee noted tf.at costing of functions was yet to be undertaken it was

very difiicult to estimate if the money allocated to counties was sufhcient. He

stressed that the admission by Treasury in the 8il1 that costing was yet to be

done was not acceptable and that tJre costing of functions should be urgently
undertaken by the Transitional Authority whiie unbundling of functions
exercise needed to be undertaken urgently by the Ministry of Devolution and
Planning and the Nationa-l Treasury.

Response
On costing of functions, Treasur5r had done some work in the previous year.

They had approached cRA and the TA to partner with them in this exercise

and aI ministries and did a line by line analysis of the budget to allocate

3

willing to borrow an arnount of 48 billion to bring the shareable revenue to a
figure of 238 billion. The Committee expressed disappointment on a lot of
wastage by National Government which if streamlined would save a lot of
money that cor.rld be used to bridge the amount of 226 biilion to 238 billion.
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functions ald budget lines. The costing process revealed that there was need to
provide separately for l,evel 5 hospitals and this was done and an amount of 10
billion was earmarked for the same purpose. The Governors however v./ere not
in favour of this decision a,d resultantly the amount was cut to 3.4 billion
shillings. This amount was later moved to become shareable revenue on the
request of Governors to allow counties fund their own hospitals from this
amount as well as any other collected revenue. The discussion to hold counties
wit]. Level 5 hospitals harmless had been hetd but Treasury but lost the debate
ald the amount was allocated as sharable revenue.

Res nse from Trea
The legislative proposal by treasury to the National Assembly on the Division of
Revenue, 2o14 has since been converted by the National Assembly into a Bill that
was sent to the Senate inform of a message. The National rreasury has litfle to do
in terms of changing the Biil as it were except implement the frnal law.

Duplication of functions and clarifications on what constitutes other
national functions
The need to get rid of duplicated funclions between National and count5r
Governments in sectors such as administration, agriculture and water to save
money was proposed.
The Committee sought clarification on tt.e 76 billion shillings allocated to other
nationar services. He requested the ps to clariff exactly war constituted national
services and also sought clarit5r on the

Response
The Committee was informed that Treasury had written to the Tralsition
Authority requesting them to gazette functions so as to facilitate the budgeting
process by ensuring assignment of resources to a-ll unbundled functions. He
informed the Members that t].is was not done however and has led to some of
ttre cha-llenges of duplication of functions. He also highlighted that some of the
duplication in functions was the result of shared functions where responsibility
of activities was with both national and count5r governments. on the issue of
national interest projects, the committee was informed trat these were projects
with national implications and as such were national interest projects and the
details of these would appear in the national estimates.

Concluding remarks
The committee stated that it was seriously contemplating revising the amount
from 226 billion to provide money for level 5 hospitals. It observed that it was
unwise to a-llocate money for Level 5 hospitals as shareable revenue as even
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with an increase to 238 billion to the counties it was still unlikely that kvel 5
hospitals would be allocated suflicient resources required running the facitties.

The Committee further pointed out the importance of Treasury respecting the
decisions and advice of constitulionally obligated bodies like CRA.

MIN. NO. 138/ O14lSEN/FCE: ADJOURNMENT
There being no other business and tJle time being thirty minutes past twelve Otlock
the Chairman adjourned the meetin

SI
The Hon. Billow MP. -Chairman
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MINUTES OF THE SIXTH MEETING OF THE STANDING COMMITEE
ON FINANCE COMMERCE AND BUDGET ON THE DIVISION OF
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PRESENT:
1. Sen. Billow Kerrow, Mp
2. Sen. Elachi Beatrice, Mp
3. Sen. Moses Wetang'ula, Mp
4. Sen. Dr. Boni Khalwale, Mp
5. Sen. Zipporah Kittony, Mp
6. Sen. Mutahi Kagwe, Mp
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B. Sen. Dr. Wilfred Machage, Mp
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4. Sen. Mutula Kilonzo Junior, Mp

IN ATTENDANCE
The Senate Staff:
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2. Mr. Dariel Chania
3. Mr. Gichohi Mwaniki
4. Mr. Kefa Omoti
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2. Ms. Fatuma Abduikadir - Vice Chairman CRA
3. Ms. Lineth Oyugi- Director

1

NAIROBI ON THURSDAY. 8TH MAY. 2014 AT 1.OO P.M.



4. Mr. George Ooko -CEO CRA

MIN. NO. I39 I 2OL4 I SEN/FCB: PRELIMINARIES
The meeting commenced at 12.30pm. The Chairperson welcomed the Members
present and t.lle opening prayer was said thereafter.

MIN. NO. I4O I 2OL4 I SEN/FCB: ADOPTION OF THE AGENDA
The agenda presented was adopted after being proposed by Sen. Paul Njoroge Ben
and Seconded by Sen. Boni Khalwale.

Submissions from CRA on tlte recommendations on sharing of revenue rose
nationally between the national and county governments for the financial year
2Ot4/2OLs.

CRA recommendations factored in a historical costing approach which provides for
analysis of ministry budgets FY 2o12ll3 to 2ol4l2o15 cost of devolved functions
plus a percentage for administration cost which provided for 230,893 million.
Remuneration and administrative cost for count5l assembly and coun[r executive of
48,269 million was added. Total cost of devolved functions totaled to 279,162 million.

CRA presented a summar5r of IBEC Budget Committee negotiated recommendations
on Vertical Share for Financial year 2Ol4/2O15 in Ksh. Millions which factored in the
following:

1. Equitable Share 2013l14- 190,OOO

2. Less cost of remunerations & Administration of new county structures -
t3,622

3. Cost of Devolved functions for FY 20 13/ 1 4- 176,378
4. Add cost of administration for Devolved Functions (15% of Remuneration)-

7,O43
5. Adjust for revenue growth at 11.5% - 20,243
6. Add Pension for Devolved Staff ( 15% of. 60%o Remunerationl- 4 ,25O
7. Add Cost of New County Structures - 30,233

Totai of 238,227
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The committee noted the following that the summa5r of Nationa_l Treasury
recommendation on Vertical Share for financia-l yee|- 2OL4l15 in Ksh. Millions differ
from the CRA recommendations because of the following:

i National rreasury factored in adjustment for annual growth in expenditure by
6% while cRA factored in Adjustment of annual growth in expenditure by
11.5%. The committee observed that this was not a requirement of any law
and it only further served to compricate the process of sharing revenue.

ii TA to perform its function of determining the resource requirements for each of
the functions. There is need for information on the current costs of government
to perform its various functions, arrd a better understanding of which functions
of governments are to be performed by each lever. Lack of costing on the
function has undermined the process of Division of Revenue.

MIN. NO. I.42t2014lSEN/ FCE: ADJOURNMENT
There being no other business a,d the time being fort5z five minutes past twelve
Otlock the Chairman adjourned the meeting.

SIGNED:
The Hon. Sen Billow Kerrow MP. -Chairman

g\&.
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MINUTES OF THE SEVENTH SITTING OF THE STANDING COMMITEE ON

FINAN coMMERCE AND BUDGET ON THE DTVISION OF REVENUE BILL.

2OI4 H,E,LD AT THE 1ST FLOOR C COUNTY HARAMBEE

AVENUE. PARLIAMENT BUILDINGS . NAIROBI ON FRIDAY, 9TH MAY, 2OL4 AT

9.OO A.M.

-Chairperson
-Member
-Member
-Member
-Member

ABSENT UIITH APOLOGY
1. Sen. Peter Ole Mositet, MP

2. Sen. James Mungai, MP

3. Sen. Paul N. Wamatangi, MP

4. Sen. Dr. Wilfred Machage, MP

5. Sen. Prof. John LonYalgaPuo, MP

6. Sen. Moses Wetang'ula, MP

7. Sen. Katherine Nabwala, MP

8. Sen. Dr. Boni Khalwale, MP

9. Sen. Mutula Kilonzo Junior, MP

THE SENATE:
1. Ms. Emmy ChepkwonY
2. Ms. Brenda Ogembo
3. Ms. Rehema Chebet

-Senior Clerk Assistant
-First Clerk Assistant
-Parliamentary Audio Office

MIN. NO. 143 l2O14lSEN/FCB: PRELIMINARIES

The Chairperson welcomed t]"e Members present and the opening prayer was said

thereafter.

The Chairman welcomed the members of the Committee present and all the members

of the public to tl.e public hearings on the Division of Revenue Bill, 2014. He

informed the meeting that the Senate orgatized Public hearings on the Division of

Revenue bill, 2OL4 in tine with the constitution under Article 118(1)(b) which provides

t1.at parliarnent shall "facilitate public parLicipation and involvement in the legislative

and other business of Parliament and its comrnittees". Standing Order 130(4)

provides that a committee to which a bill is committed shall facilitate public

t

PRESENT:
1. Sen. Billow Kerrow, MP
2. Sen. Beatrice Elachi, MP

3. Sen. Zipporah KittonY, MP
4. Sen. Mutali Kagwe, MP
5. Sen. (Prof.) AnYang'NYongb, MP

-Vice Chairperson
-Member
-Member
-Member
-Member
-Member
-Member
-Member
-Member
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participation ald shall ta]<e into account the views and recommendations of t] e
public when the committee makes its report to the Senate.

The objectives of the public hearings were, inter alia:

to adhere to the Constitution article 1iB(1) (b) and Senate Standing Order
130(a);

MIN. NO. 144 2014 SEN FCB: PUBLIC HEARING ON THE CONSIDERATION
OF THE DIVISION OF REVENUE BILL 2014.

The Senate organized public hearings on the Division of Revenue bill, 2014 in line
with the constitution under Arricre I lg(lxb) the Senate standing order 130(4).

The following are key concerns and recommendations by the member of the public on
the Division of Revenue Bilt, 2014.

Ke concerns and recommendations

ii to hear the view of the Kenyans on the Division of Revenue Btn,2or4;iii to give an opportunity for all Kenyars to participate and submit proposars on
the Bill, 2Ot4; and

iv to institutionalize participation as an integral part in Senate Legislative process
as per the provisions of the Standing Order 130.

The chairman offered apologies on behalf of the Committee for short notice offered by
the Senate to the public to participate on the legislative process on the Division of
Revenue 8il1, 2014 and hoped ttrat in future the public will be given sufficient time tomake both ora,l and writing submissions on all regisrations before the senate. He
reta-liated the Senate's commitment to engaging the public in its legislative processes.

1 . conditional grants for Level 5 Hospitals should be restored. The initia_l draft
legislation from Treasury eliminated this grant. The parliamentary report on the
Budget Policy Statemert 2ol4 restored it. In the Bill tabled on 26ft march, 2014
by the National Assembly, money was set aside for this purpose, though it was no
longer called "conditional Grant." In an amendment from the floor, the Assembly
appears to have removed the set-aside and returned these funds to the equitable
share.

The concern is there this represent a serious threat to the viab ity of these
institutions. A conditional grant is intended to allow for the fact that u:ese are
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regional faciiities servicing muitiple counties, and putting the burden to support
them on a single host county may result in under-funding.
Proposed long-term solution may be to create regional boarders to manage these
hospitals that also collect mandatory payments from the various counties on the
board. However, in the absence of such legislation or policy, and given the need to
ensure continued service provision now, there is no alternative to conditional grant.

The structure of t.l at grant could be refined to ensure that counties also contribute
something to the hospitals within the range of what would be visible given their
budgets.

The purpose of conditional allocations is to achieve what cannot be achieved through
the Equitable Share. This should be restricted to issues where the formula for the
Equitable Share would lead to undesirable results (e.g., distributing money for LVo
hospitals to counties without such facilities) or where national government wishes to
add funds to a function of count5r government to achieve national poliry (e.g.,
Maternal health grants).

2. Other National Serrrices. This version of Bill still contains the provision for "other
National Services" which is unclear. This has replaced the previous version of the
Bill which contained a set aside under national Interest called "National Strategic
Interventions." Other Nationa.l Services requires over Ksh. 76 billion per year, but
no explanation is provided for what this line is, or why it should be considered
part of the national interest as per the constitution. This undermines serious
debate about revenue sharing.

3. Ambiguity on the basis of calculating the share of revenues for counties. The 8il1
uses 2009/ 10 as the basis for calculating tJre share of revenues for counties. The
bill states that these are tl:e most recent audited and approved accounts. This is
at odds with the Division of Revenue Act, 2013, which used 2010/2O11 as the
basis. Either the DORA 2013 had the wrong basis, or the DORB 2014 has the
wrong basis. Either way, this issue needs to be clarified. Moreover, the use of the
2OO9/10 audited accounts as the basis contradicts CRA, Treasury and even the
National Assembly Budget Committee's own prior recommendations for 2OL4, aJl
of which used 2Oll / 20 12 as the basis. The constantly shifting bases for
calculating revenue shares undermines transparency and makes it difficult to
assess trends over time.

4. The bill compares the equitable share in 2013 with the total allocation in
2Ol4(Equitable share plus set asides for hospitals, etc). This is inappropriate and
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creates misleading impression that the county share has increased more tha, itactually has.
5. The Division of Revenue Bilr, 2or4 still faits to engage with the centra_r issue inrevenue sharing: priority setting. The basis for revenue sharing across the two

levels of government is not only the cost of functions, as derived from current a,,dhistorical spending, but the desired expenditure on different priorities. Thebaseline for determining the share of revenues going to national a,,d countygovernments is stiil the cost of alr functions that nationa-l government managed in2ol2/13. ln 2or2/r3, nearly 6o percent of the budget went to education,infrastructure and security, while ress than 2oo/o percent went to healttr andagriculture. Are those still the right priorities today?
6' To supplement this review of priorities, of course, better information is needed onthe current costs of government to perform its various functions, and a betterunderstanding of which functions of governments are to be performed by eachlevel' Parliament has complained severally about the lack of costing informalion,but has not called the heads of rine ministries to task for these fJiru.es. Goingforward, it is recommended that the accounting offrcers of alr ministries besummoned to explain the status of the functional assignment and costing process.
7 ' The Senate shourd crarify the costs of running county governments. The currentversion of the Bir provides no information about the actuar costs of running

count5r government.
8' The Senate should ensure that tJle approach to conditional grants in t1.e Divisionof Revenue is comprehensive and guided by policy frameworks. Ar1 grants

touching on county functions should be considered together.
9' There is no justification for specilically targeting REA and leaving aside other statecorporations. The Senate should compressively review the politio., of ar1 statecorporations providing services that now fafl under count5r functions such aswater service bbards, road boards and various agricurtural rerated statecorporations.
10. The Bill continues to discuss the equalization Fund but there are st l no policy

guidelines on how this fund is to be shared and utilized. The senate should push
for equalization fund through legislation in pariiament.

11. The Bill exceeds its mandate because the Division of Revenue B r should beused to determine the share of resources going to the two revels of government. Inour view, the only relevant issues to be discussed in this B r are t]'e share forfunds going through the Equitabre Share, and a,y otler conditionar orunconditional allocations to counties. Yet this Bill seeks to impose allocations onnational government by introducing a set-aside for Economic Stimulus package
funds to be distributed to constituencies.
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12. The rural electrffication projects (REA) there is need to unbundle the functions
of the nationa-l and county government and cost the functions this will guide how
the resources are a-llocated to each level of government.

MrN. NO. 145/ O14lSEN/FCE: ADJOURNMENT
There being no other business and the time being fort5r five minutes past twelve
O'clock tJ e Chairman adjourned the meeting.

SIGNED
The Hon. Sen. Billow Kerrow, MP. -Chairman

DATE: l?k Hq L*rY
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MIN. NO. 143/2O14ISEN/FCB: PRELIMTNARIES
The meeting commenced at 2.30pm. ftr".rrs".son welcomed the Members presentand the opening prayer was said thereaJter_

PTIONADO

1,

OF THE AGENDA
MIN. NO. 14412O14lSEN/FCB:



The agenda presented was adopted after being proposed by Sen. Katherine Mukiite
and seconded by Sen. Peter Ole Mositet.

CONFIRMATION OF MITUES OF THE
PREVIOIUS SITTINGS

Minutes of the following sittings were read and confrrmed as a true record of the
deliberations and signed by the Chairperson.

1. Minutes of the First sitting held on 246 April, 2014 were proposed by Sen.
Elachi ald seconded by Sen. Peter Mositet.

2. Minutes of the Second sitting held on 3Oo April, 2014 f O.3O a.m. were
proposed by Sen. Katherine Mukiite and Seconded by Sen. Beatrice Elachi.

3. Minutes of the Third sitting held on 306 Aprn, 2Ol4 at 2.3O p.m. were
proposed by Sen. Beatrice Elachi, and seconded by Sen. Katherine Mukiite.

4. Minute of the Fourth sitting held on 7tr, May, 2014 were proposed by Sen (Dr.)
Wilfred Machage and seconded by Sen. paril Njoroge Ben.

5. Minutes of the Fifth sitting held on Thursday, 56 May, 2OI4 at 12.00 noon
were proposed by Sen. Mutahi Kagwe and seconded by Dr. Wilfred Machage.

6. Minutes of the Sixth sitting held on Thursday, 5o May, 2Ol4 at 1.OO p.m. were
proposed by Sen. Dr. Wilfred Machage arrd seconded by Sen. Mutahi Kagwe.

7. Minutes of the Seventh sitting hetd on Firiday, gth May, 2014 were proposed by
Sen. Beatrice Elachi, and seconded by Sen. Mutahi Kagwe.

COMMITTEE REPORT ON THE DTVISION OF

The committee considered its report on the Division of Revenue Bill, 2014 and
adopted with the following recommendations and amend.ments.

1. Provision of f,'r'nds for Level 5 tlospitals:-

The Committee recommends that the national government allocation includes
adequate financing for level 5 hospitars as currently listed, in accordance with
Article 187 (2) and 203(1Xd) of the Constitution.

2

MIN. NO. 145/2O14ISEN/FCB:

MIN. NO. 146I2O14ISEN/FCB: CONSIDERATION AND ApgpTION OF THE

REVENUE BILL.2014.

2. Unbundling and Costing of Fuuctions at both Levels of Government:-

In accordance with Section 7 l2l (al and (b) of the Tralsition to Devolved
Government Act, 2oL2, the committee recommends that the Transition Authority



fast-tracks the process of unbundling and costing of functions so as to enable the
determination of resource requirements for each of the functions.

The committee further recommends that this exercise be completed by 3l"t
December, 2ol4 in order to inform the Division of Revenue Bill, 2015.

3. Recommendations and amenrl"'ents to the Bill
The committee recommends that the senate adopts the following amendments to
the Bill:

CLAUSE 4

TIIAT Clause 4 of the Bill be amended-

(a) by renumbering the existing provision as Clause 4(1);

(b) bv inserting the following new sub-clause immediately after the
renumbered provision;

(2) In accordance with the provisions of Article Lg7(2) and.
Article 203(i)(d) of the constitution, and for further certaint5r,
the arlocation for the national government under sub clause
(1) includes adequate financing for all Level 5 Hospitals as
currently listed.

SCHEDULE

THAT the Bill be amended by deleting the Schedure ard replacing
therefor the new Schedule below -

SCHEDULE



ALLOCATION OF RJEVENUE RAISED NATIONALLY BETWEEN THE
NATIONAL AND COUNTY GOVERNMENT FOR FINANCIAL YEAR 2O14l15

Type / level of allocation Amount
Billions

Total Shareable Revenue L,026.3L

A. National Allocation

Of which;

Economic Stimulus Package 2

Equalization fund

799.65

1.45

3.4

B. County Allocation 226.661

Note

1 Based on 2OO9/10 audited reuenues approued bg the National Assemblg, the Countg Allocation of
Kshs,226.66billionrepresents43%oftheauditednationalreuenueso;fKshs.529.3billion-

2 For completion of centers of excellence under th.e Economic Stilulus Package in all 29O cortstttuencies (5
million per constituency )

MrN. NO. 147l2O14lSEN/FCE: ADJOURNMENT
There being no otlrer business and the time being forty five minutes past flve Otlock

ee

SIGNED
Kerrow, MP. -Chairmane Hon. Se B
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The Senote Standing Committee on Ftnance, Commerce ond Budget,

P.O Box 47842 - OOZOO, Nairobi - Kenyo,

Parliament Butldings

Moy Bb 2074,
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1.0 Why the Division of revenue?

Because Article 202 of the constitution provides rhat revenue raised nationolry shall be
shared equitably among the national and county governlnenfs. Articre 190 provides that
Porltament shatt by tegistation ensute that county governments have adequate support
to enoble them perform their functions. These functions are provided in schedule four of
the constitution and incrude derivery of hearth, agricurture, watet county infrastructure and
so forth.

The Division of Revenue process is the means by which revenue is shared between the
national and county government. It is informed by recommendations of the Commission on
Revenue Allocation [Articre 218(c)], the Nationar Treasury, senate and decision of the
National Assembly. Members of the pubric are required to input as provided under Articres
118 and 201(a).

'The Division of Revenue bi proposes the amount to be shared between the nationar and
county governments in the financial yeat 20x.4/2oLs is KSHS. 682.1 billion.

2.0 What is the county governments, share and why?

Revenue collected by the national government under Article 20g of the constitution is to be
shared between the national and county governments, eithec, Equitably using the criteria/formula approved by parliamenf and. As additional conditional or unconditional allocations

county governments execute their functions using resources transferred for the National
government, mobilized localy and directry received from donors. In the financiar year
2074/15, KSHS. 242.3 biflion is proposed to fund the gap between resources that county
governments are able to generate through their own revenue raising capabirities and
resources required to carry out the assigned responsibilities as spelled out in the fourth
schedule of the constitution. out of the 242.3 billion costed for devolved functions, Kshs.

L
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221.1 billion will be transferred as an equitable share block (Unconditional Allocations) and

Kshs. 21.2 billion (8.7 7o) in conditional allocations.

This amount is still lower than the Commission on Revenue Allocation determination that the
total cost of running all 47 counties in 2074fi5 is KSHS. 279.1 billion, 40 percent share of the
total sharable revenue.

The Equitable share

The Division of Revenue Bill Allocation of Kshs.221.1 billion (32.4 per cent) is in line with
Article 203 (2) of the constitution that provides that for every financial year, county
governments shall receive a minimum of 15 per cent in the equitable share. However;

1. The KSHS. 221.2 billion Counties will receive is still based on two year backdated

audited accounts (N 20Ll/12) The Constitution prescribes that the Auditor General

shall audit and report within six months after the end of each financial year 1. Using

the most recent accounts (FY 20L2/73) KES 775.9 billion would be the amount
available for the national and county governments to share, and given that national

resources are scarce and finite, meaning 94.7 billion more would be available to the
counties and the national government this year

2. It is proposed that counties equitable share be based on the adjusted Division of
Revenue Act 2013. Why? There is still no official data on counties fiscal capacity and

efficienry hence allocations for devolved functions are based on historical data2. This

goes against the DORA 2013 that prescribes that the establishment of coungr
governments will facilitated the compilation and availability of official data that
will inform the future division of revenue between the national and coungr
governments3. This too is the case for the CRA who in the analysis for determining

the vertical share elected to use historical allocations.

I coK Anicle 229 1+1 where 'within six months after the end of each financial year, Ihe auditor genenl shall audit and report, in
rgpect to that financial year*'
t oou pg. tt-ts
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Additio al Conditional al ocations

Article 202 (2) provides that county governments may be given additional funding from the
national government share.

Sharing revenue raised nationally between the National amd County
Governments for FY 20L4|2OL5

County Governments KES.

22L.L billion (32.4%)

National Gove
KES. 4s0. 3 biil
(66%)

Rural Electification (REA

Funds) KES. 7.3 billion
(L.t"/.\

ffi

Equalization Fund KES.

3.4 billion (O.s%)

a. The rural electrification projects (REA)

county governments will receive 7.3 billion from the national government for the purposes
of the Rural Electrification projects (REA) in the county governments. This is a function that
has been assigned to county governments but planning and budgeting of these funds will
be the responsibility of the national government. Why? The transfer of it to county
governments in a manner contemplated under the Transition to devolved government Act is
pending. Why? There is still a lack of coordination between the national and county
governments where among other things assigning responsibility is lacking. This lack of
comprehensive assignment of functions goes back to the Transitional Authority mandate of
unbundling these functions.

b. Loans and Grants from development partners

County governments have also been allocated conditional allocations of KSHS.13.9 billion.
Why? Apart from the equitable share, these additional resources are to facilitate proper
functioning of county governments and to ensure on-going services are provided for.
However just like the REA, these funds too will not be transferred to the coungr
governments. why? Because they are subject to contractual agreements which stipulate
where the funds should be spent and cannot, therefore, be divided to other areas of use.
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In which counties will these funds be used and for what? Donor assistance in Kenya has

taken the form of general budget support where a lump sum is given to ministries' without

neither the Division of Revenue bill nor the County Allocation of Revenue bill give the public,

counties or parliament county by county information on the projects

3.0 What about regional referral hospitals?

Allocations to regional referral hospitals were also included from the county governments'

equitable share. Healthcare is now a fully devolved function meaning expenses relating to

county healthcare including remuneration of county health staff, administration costs for

running county health facilities including regional refenal hospitals lies with the county

government. The capacity of counties to effectively implement fiscal decentralization has

been severely overrated as is seen in the management of county public finance as county

governments complete their first budget process. Coupled with insufficient locally generated

revenue and inadequate planning skills and capacity of leaders, the responsibilities and

operations of this devolved county function may still have to heavily rely on national

government.

.4.0 What about administration and remuneration?

Of the Kshs. 221.1 billion available to county governments, 18 percent (41.5 billion) is

allocated to administration and remuneration costs. Why? Following the transfer of some

devolved functions to county governments KSHS.7.1 billion is proposed to be transferred

from the national government to cover costs of administration. Furthermore, KSHS. 4.2

billion towards pension of staff transferred from national government and KSHS. 30'2 billion

to cover cost of remuneration and administration of the new county structures. However,

Given that there is still no official data on counties fiscal capacity and efficienry to

implement, remuneration and administration costs without the true and complete devolution

of functions, will lead to a similar situation as counties struggling to implement their first

budgets characterised by low uptake of funds with revenue remaining unspent (KSHS. 27.1

billion in the first quarter of FY 2OL3/L4\.

' coB county budget implementation review report November 2013

4
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5.0 What about the national government?

Under the fourth schedule of the Constitution the national government is exclusively

responsible for national functions. Revenue allocation for these functions is estimated at

KSHS. 478.8 billion. Why? Education is highest priority receiving a proposed allocation of

KSHS. 162.3 billion followed by National Strategic Interventions, KSHS. 108.2 billion and

Defence and NIS KSHS. 80.07 billion. What are National Strategic Interventions and why

is it second in Kenya's national interest? It is unclear what this budget line is for as there is



ffi
no expranation on this rrom ,'ri"" ,i:1iil:[::::1ffi;'::'d':ush shows rundins rast year',
this budget line was not provided for rast year's Division of Revenue Act 2013

6.0 What has changed from last year,s Division of Revenue Bill, 2013?

.a

COMMENTS

This is a 76.30/o increase. However, it is still lower
than the CRA recommendation of KSHS. 279 billion
i.e. 37 billion difference. The 37 billion variations in
figures go back to the lack of costing of functions
that is still pending.

The thrust of making funds available at the locat
level is the conviction that the local communities
are best placed to prioritise on projects and equally
that local resources are easily tapped where people
participate in development processes. Howevel
given the gaps in poliry and legislation, it has been
difficult to hold anyone fully accountable for such
funds hence although this is a function under the
county governments, funds will still be managed by
the national government. Kenya,s current grant
system seems to not have clearly defined norms
and standards that would facilitate the efficient
monitoring of how far counties are delivering on
national priorities norms such as.the REA.

This is a 122 percent increase in addition to pension
payments of 4.2 billion for staff transferred from
national government and 7 billion in administration
costs transferred from the nation government.
Howevel it is nill lower than the CRA
recommendation of KSHS. 40 billion i.e. 10 billion
difference. The 10 billion variation figure goes back
to the lack of costing of functions that is still
pending. In addition, administration and
remuneration have been provided for without lack
of a comprehensive functional assignment and still
no official data on counties fiscal capacity and
effi ciency to implement.

I DoRA 2014 p9. 13

5

Items DORA 2013 DORA 2014

location

ounty KSHS. 210 billion

Rural

Electrificatio

n Allocation

This was not
provided for

Cost of
county

government

remuneratio

n and

administrati

on

KSHS. 13.6 billion KSHS. 30. 2 billion

r

KSHS.242.3 billion

KSHS. 7.3 billion
from the national
governments share

of revenue



W
The I ti ute for Soclal Acco nrabili

This is project aid which is earmarked by donors to

finance specific sectoral programs. Where

development finance is delivered as project aid, it

has been channelled directly to local government

or indirectly to local communities, by passing the

county government 65 percent (13.9 billion) of

conditional allocations to county governments is in

the form of donor assistance which have not been

broken down into county by county projects nor

have the timelines been indicated Will this further
fragment county development structures and

worsen the problem of intergovernmental

coordination and monitoring of county

development activities?

Now that Health is a fully devolved function it sits

that counties will bear the cost of these facilities. In

The capacity of counties to effectively implement

fiscal decentralization has been severely overrated

as is seen in the management of county public

finance as county governments complete their first

budget process. Coupled with insufficient locally

generated revenue and inadequate planning skills

and capacity of leaders, the responsibilities and

operations of this now fully devolved county

function may still have to heavily rely on national

government.

There is no explanation as to why these items have

been included in the DORA 2OL4 and neither has

the National Strategic Interventions been explained

given it is receiving the second highest allocation of
KSHS. 108.2 billion

The country's public debt has increased by 8

percent There is need for budget constraints from

both levels of government in order to release more

Loans and

Grants-

donor

support

KSHS. 16.6 billion

Not provided for

conditionally

Was given as a

condition grant of
KSHS. 3.4 billion

to counties

Regional

referra I

hospitals

KSHS. 472.8 billion

including
-the presidenry

KSHS. 4.3 billion and

National Strategic

Interventions that

were not included

last year

KSHS. 478 billionNational

Interest

KSHS.

billion

381.5

6

.e

I
KSHS. 13.9 billion

KSHS.414.4 billionPublic debt

and other

obligations
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Fiscal

capacity

and

efficiency of
county

government

s

Potential

revenues that the
local taxes and

revenues

assigned to the
counties under
Article 209. The

establishment of
county
governments will
facilitate the
compilation and
availability of
official data on
county fiscal
capacity of
revenue

collection will
inform the future
division of
revenue.

Potential revenues
generated from the
tax base assigned to
counties in article
209 not accessed

The lnstitrrte for Soclal ccountabilit

funds to allow for fiscal decentralisation Ina
manner that both counties
government are well funded
assigned functions

County governments are still unable to match the
potential revenues that can be generated from their
assigned tax base6. Without measuring counties
fiscal capacity', it is unfair to match what county
governments should get against the assumption
that they are able to effectively collect own
revenues

and the national

to execute their

7.0 Observations

1. Costing of functions

Article 187 [(2) (a)] provides that if a function or power is transferred orrongements shau be
put in ploce to ensure thot the resources necessoty for the performonce of the function ore
tronsferred. This was pre-emptied in The Division of Revenue Act 2013 that exprained the
establishment of county governments should facilitate the compilation and availability of
official data which can be used to inform future division of revenue between the nationar and
county governments8. This is not the case for the Division of Revenue Act 2014. The lack of
6 locally collected revenue during the first quarter of financial year 2013a4 was only to 6.5 per cent of the estimated annuallocal revenue targets ofthe counties gCoB First quartercounty i;pt"r"niriioii"po.tl
' DOF.A 2014 pg. 14
t ooRA 2013, pg. 10-11

7
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costing has resulted in the use of historical data , estimates and adjusted figures from last

yea/s DORA that do not give a clear indication on whether adequate resources have been to
county govemments to ensure that on-going services assigned to those governments in the

fourth schedule will not be disrupted. In addition, the bill pronounces that in the
determination of the vertical allocations, costing was done. This is a misrepresentation as

allocations for devolved functions were based on historical costs.

2. Conditional grants

Under Article 202(2) counties may receive additional grants or transfers based on sector

needs, specific national or county needs or one-off needs. An effective transfer system is

critical for poverty alleviation, minimising inequalities, economic arowth of the counties and

overall national development. The transfers are supposed to enable the county government

to play a central role in countering these challenges.

When these transfers originate from consultations between the two levels they have the
potential to spur change, but if not they can be a source of fiscal instability, may undermine

the autonomy of counties to make budget decisions and may lead to additional or unfunded

operational costs.

Kenya's current grant system seems to not have clearly defined norms and standards that
would facilitate the efficient monitoring of these funds. For example The Public Finance

Management Act 24 (11) provides for regulations to guide the establishment, winding up

and application of all public funds earmarked for specific purposes. This is yet to be done.

3. Dispute resolution

There is a strong imperative to fulfil the promise of the constitution of 'fostering national

unity by recognising diversity' (Article 174). Devolution can present a risk to national

cohesion, and these risks need to be managed. Whereas the bill refers to dispute resolution

mechanisms under the Intergovernmental Relations Act these have not been set up.

Regulations under section 38(c) have not been actualised therefore mechanisms of good will

to resolve dispute or mechanisms to formally declare a dispute are yet to be put in place.

4. Rationalisation of national government functions

The Division of revenue Bill proposes to transfer KSHS. 7.1 billion from the national

government to county governments to cover costs of administration. However, the national
government is yet to demonstrated how it has reorganised itself from a functional point of
view. The absence of clarity in the assignation of responsibility greatly compromises

ffi I
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effectiveness, transparency and consultations that are imperative for the process. without a

clear functional assignment, funding requirements at each level of governmen! including
staff and structures will breed confusion and conflict.

5. Capacity of members on the Division of Revenue Bill

There is Concern over the utterances of members of parliament proposing unconstitutiona I

suggestions in media demonstrating an alarming degree of incapacity. Members of
Parliament need to have access to timely, up-to-date, accurate and well researched
information to accurately speak on issues and effective decision-making. The Centre for
Parliamentary studies and Training (cPsr) together with the Ministry of Finance and cRA
should intensifu effort to educate parliament on the constitutional and legal provisions
guiding Division of Revenue in addition to other comprehensive budget information.

6. Transparenqy and Accessibiligr by the public

There is concein that the spirit of the Constitution of making financial information accessible
and transparent to the public is not being adhered to. The proposed costs of county staff
transferred from the national government, costs for the new county structures, the expected
reduction in administration expenses from the national government and adjustments to
cater for annual growth have not been supported by detailed workings and poliry
pronouncemenG.

In addition, Loans and Grants in the Division of Revenue Bill and the County Allocation of
Revenue bill have not been supported by a county by county breakdown of projects and
lifespan.

Further, there is no explanation as to what informed this policy and what are the National
Strategic Interventions given it is receiving an allocation of KSHS. 108.2 billion

7. Audited Revenues

There is concern over the use of two-year backdated revenues. This means the Constitutional
provision of Article 229 (4), which requires the auditor general to audit and report within six
months has not been met.

8.0 Recommendations

1. All costing, workings and poliry information should to be provided by the
Commission on Revenue Allocation and the Transitional Authority

2. correct the misrepresentation of costing of functions or else attach these workings
3. The Division of Revenue Bill, 2014 should provide a breakdown of the conditional

grants and loans county by county, project by project and lifespan

A

9
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4. Provide a budget line for support of implementation process specifically dedicated to

the Functional Assignmen! Human Resource and Asset processes'

5. Capacity building of parliament

9.0 Conclusion

It is our fear is that the Division of Revenue proceeding without costing data and the

Functional Assignment data will be dictated by political interests and may be subject to

political contests and possible legal challenge as was the case with the previous. More

critically without costing data, county functions may be under or over financed and may

undermine the implementation of devolution'

,4
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From: Hon Mary Wanjiru, former Member of parliament for Kinangop

To: Memorandum to The Eleventh parliamenV The Senate

Standing Committee on Finance, Commerce and Budget

Division of Revenue Bill,2Ol4
PUBLIC HEARINGS/ RECEIPT OF MEMORANDA at County Hall.

5ck

6 o U.
t

MAY9TH2Ol4
The Clerk and the Entire Committee Members,

Honourable Ladies and Gentlemen,

A year has elapsed and the financial provision was made and allocated by the

f lliamentary Budgetary Allocation committee, headed very Rev. Hon-Mutava
Musyimi in June 2013/2014, to former Mps, a total of Kshsi0B.was approved and
minutes are enclosed to confirm the same. we had in mind a number oi r,ooo former
M.P.s those who served from 1963 to 2007,those three categories of former M.p.s who
served in Parliament from 1963 to 1984, who used to earn ullo*un."r, until 19g4 when
the Parliamentary Pensions Act cap 196, came to existence. Howevei most of the
clauses in cap 196 were assumed from the pensions Act cap lg9, which in tum, came
into existence in 1948, and it was designed by the colonial Administrators to
compensate all former colonial soldiers who had served the colony in the 2"d world
war. A soldier had to serve for ten consecutive years (10) in order to earn a pension.
After independence, this Act with these and other clauses,wa adapted and iibecame the
basis of awarding pension to all Civil Servants and it is still intaci and is being used by
The National Treasury's Pensions Department to date in order to process pension to the
retired Civil Servants. @nclosure Cap 189, lg1,lgL, L93,194, iSS, tSO).
I note with regre! that Year 7999,there was an amendment to cap 196, sec gb(ii) No I
of 1999, statute Amendment which awarded pension to an M.p. who had served a single
term offive (5) years and it was backdated to 1994, adate when a review ofcap 196,
was due i.e,. it stipulates that the Pensions Act should be reviewed after every ten years.
However, another amendment was done through the Statute Amentment No 4 of iooo,
to bring back the two consecutive term clause to cap 196, Sec gb(ii), barely a year after
its amendment of 1999, to deny former M.p.s their pension ugairr. He." is a case in
which an amendment was introduced onto anotrer amendmeit barely a year having
elapsed. A valid amendment would have taken place after ten (to) years. rhe formir
chief Justice Gicheru's Parliamentary pensionJrribunal ruled'against any form of
discrimination in forms of amendments to cap 196, in the casJNo t or'zoo:, ot
Francis Bobi ruva and 8 others verses parliament, in the year 2005. As the Act cap 196
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stands to date another review would have taken placein2}l4, But, it is noteworthy

Pe2

that all later amendments did not take away our rights to have Pension and Gratuity as is

stipulated in the Constitution.

There was another Tribunal which was appointed by the former President which was

headed by then Retiree Justice Majid Saeed Cocker, to review the terms and conditions

and services of all Civil Servants, and it is in this report that a token commonly referred

to as ex-gratia, of between Kshs500,000/: and Kshs1,000,000/:.was recommended to

former Mps who served between 1963 to 1984. I.e the l't, 2nd 3'd and 4fr Parliament. A
letter was done to facilitate this by the Office of the President, by A Mrs Kihara, to pay

the former members who had been left behind in the initial payments.This ex-gratia was

later baptized and renamed as a winding up allowance, that was later increased to

Kshs1,500,000/= and as of today it stands atKshs3,920,000/= '

Year 2005 the National Assembly RemunerationAct No 5, was anacted mainly to take

care of the Parliamentary StaffMembers as well as MPs in order to legalize some of the

financial trarisactions on their stipends, allowances and salaries and mortgages and

taxation on their earnings, etc., were recommended and implemented to the letter,

except, for the portion pertaining to former MPs, where the Tribunal recommended a

p"*io., of Kshs100,000/: to be awarded to all former MPs who served as Members of
the august House since 1963.

Year 2009, The Speaker of the National Assembly appointed The Justice Akilano
Akiwumi's Tribunal whose terms of reference and mandate, was to make recorn-

mendations as to the working conditions and remunerations of MPs. It is from the

Tribunal's recommendations that a salary of kshs850,000/=, was recommended for a

Member of Parliamenl and some taxes were introduced on their allowances, eg,

mortgage, mileage and commuted mileage, traveling, sitting, etc. This report
(Akiwuml,s) was tabled in Parliament by the Speaker of the National Assembly Hon
Kenneth Marende, on June 9th, 2010. This means, that our Pension increments and

enhancements for those who are already on Pension, have been accumulating with
interest of 13.S%oto date, since June 2010. Even the New Constitution of October 2012

did not take away our rights to what is owed to us by the Treasury Department. I Am
also requesting the Senate to make sure that flrnds Kshsl0b., are disbursed to us by the

National Treasury without waiting for an Actuarion services by Parliament. This is a

simple job for a qualified accountant to excute such a small number of FMPs.

To date there has been reluctance on the part of the Clerks department to finalize the

payments of our Pensions and gratuities, which is attracting an interest of 13 .5o/o.

It is noteworthy that all former MP's are only one thousand, and twenty nine members

(1,029)up to year 2014 March i.e., ls to 10h Parliament. Most of them are dead'
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GRA R.ecomrmendation : APProaelt

Historical Gosting APProach

1. Analysis of ministry budgets FY 2012113 to 2014115'

" Cost of Devolved functions (item 098)

. Plus a percentage for administration cost

" (Ks[t.z3o rEgg maitr]ioxi]

2. Add Remuneration and Administrative Cost for

' County Assembly & County Executive

(Ksh' 48,269 mi[[norn]

3. Total cost of Devolved Functions = Kslr. 279, X62

mfiflltom (Details in slide 3, 4 & 5)



NO.

1

2

MNTNNSTRY T'OltAI_,
Eudget

,{ltroaati.on
to

Nationan

.{.Iocation
to

Cotlnties %

Health 92,495 20,7OO 22% 7a,796 78%

Devolution and P1annmg 99,103 34,777 3s% 64fis2 6go/o
Agriculture Livestock &
Fisheries 32,930 17,73C s6% 2X120X- 64o/"
Lands,Housing&Urban
Dgvelopment 3Z,9tB 15,697 48% a7r22n Sz%o

Sports,Culture & the Arts 75,945 B,o4z 50% 7,9@3 5@o/o

6

Industrialization and
Enterprise Development 7,O24 4,902 70%) 2r\za aYo

Transport and Infrastracture r.qB,83o 108,487 7B% .30,342 22Yo

cost of Devolved & concurrent Functions (Kshs. Million

o//o

,-)

4

5

7



Gost of EevoEved & Goncunrernt Fumctions (Ks[ns'

tuTIEtriom
ocatio ocatio

NIO. lTRY TOT'AT to
National

to
Countiestsu et o//o

o//o

EAC Affairs, Commerce
6 zt%o

B dTourism 6 zB % ]L

ICT 6z 6 BB Bo% _lt z@o/o

Lo
Labour Soc. Securities &
Services. 2 2 o Bz% tB%o

Environment, Water &
1 ational Resources 6 B 2 B6% x. o %o

Education, Science &
z%o

1 echnolo tz6 B 72 Bo6 B% D r8

Ener and Petroleum B D B 11
o,//o t%o

Interior & Co-ordination 100 6 100 2 too% o%o

,OTAI 6r 8z % I o I I o,/,/o

6

B



Cost of New eounty Structures
(20f 4/'t 5)

WXiXIions
I(s

Remuneratuion for New Coun Staff

nistrative Cost for New Coun Structures 10 tz6

otal Cost of New Coun structures

98,14..q

48,e69



E
€.o
C)

oa
U)

Fo
ts
(D
FD
C'
CD

F
CD

o
t
(D

o
C)
F)

o
r+o
C)ot

Oo
(D
ts

CD

a

tr
F)

a
Fo

o
in
l-.

a

F1

o
C)
FD

o

o
z
tD

o
FD

oo
CD
H
P
ti
cD

r+

X
@
bdp
o

dE
HoFd
F-t
hdo
oHHoo

H
o

H
o\
N

N

N
H
N

ru
ffiE
m0s
H
rm
EE&
E
H
@tsIoZ
T'i
O
w
.17
3!EGI

z,
Fzo
@l

Fr
<
rm
F
w
N}
€A
&
A
efr

N
O

I
[€
e
F.a@td

e
G

Fg

@

Ho
o\oo\

NI
o\oo\\oo\\oo\



sumarmary of ntsEC Budget comueit-Eee Negotiated
R.ecomannemdation on vertical Shane f,or Finamcial yean

20L rt in Ksla. Minnioms

u et Item
1 uitable share zor L

ess cost of remuneration &Administration of new
2 oun Structures

Cost of Devolved Function for FY zoL 1.4 1 6 B
dd Cost of Administration for Devolved Functions

4 (r % of Remuneration)
b ust for revenue owth at 11. % 20

dd Pension for Devolved Staff (tS% of 6o% of.
muneration) , o

8

9

dd Cost of New Coun Structures
OTAL

% Allocation to Coun Governments ,qq

Ksh.
Millions

19O,OOO

a3,622

7,O83
,283

30,233
238,227



Sumarulany of National Tneasury Recormmemdation on Vertican
Share f,on Financian Year eo 3. in Ksh. Mitrlions

u et Item Ksh." MiXlions
1 uitable share zot 1 L o ooo

ess cost of remuneration & Administration
f new co Structures x. 6z

3 ost of Devolved Function for F"Y zor 1_ 6
d, Cost of Administration for Devolved
ctions 1 % of Remuneration) oE

5 ub- Total r.8 6

@fustrmemt fon,&nnuaX growth in
emditrlre h 60/, 1,1_ oo

dd Pension for Devolved Staff (tS% of 6o%"
7 f Remuneration ,

8 d Cost of New Coun Structures 0 ry

I ub Total zzE
ess Runan EXeatniffi eation
OTAL D'.8 6

% Allocation to Coun Governments 20.6
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RECOMMENDATION ON SHAREABLE REVENUE FOR 2OL4|L5BY

VARIOUS STAKEHOLDERS KSH BILLIONS
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Open Budgets. Transform Lives.

08/0s/201+

MEMORANDUM

ISSUES AND RECOMMENDATIONS ON DTVISION OF REVENUE2OT4

This memo summadzes our concems and tecommendations regarding the Dir.ision of Revenue Bill
2014 as approved by the National Assembly, and nolv before the Senate.

This rnemorandum will also be made available on our rvebsite at
www.interaationalbudget.otg/kenya. For 6:rther information, please cootact us at
+254729937758.

The 6rst part of the ruemo lists our key concenrs and recommeodations. The second part provides
some additional baclgtound infotmation aod details.

Part I: Key Concerns and Recommendations

1 We believe that the conditional gtant fot Leve1 5 Hospitals should be restoted, The

ioitial &aft legislation from TreasuS' eliminated this grant. The Padiamentary report oo the

Budget Policy Statement 2014 restored it. In thc Bill tabled in the National Assemb\' qt
March 26, money was set aside fot this pu4rose, though it rvas no longer called a

"cooditional gtant." In arr amendraent ftom the floor, dre r\ssembly appears to have

temoved the set-aside and letumed drese funds to the equitable share.

Aside ftom the fact that no explanation has been given for why this rvas done' rve are of the

vierv that it represents . setiooi threat to the viability of these institutions. A conditional

grant is intended to allos' for the fact that these are tegional facilides serricing multiple

founties, and putting thc burden to support them oo a single host count' rnay result in

under-6rnding-, ThJe are .,,nrious rvays of dealing widr a situation lilie dris, and a longer-tetm

solution may-be to create te5fonal boards to manage these lrospitals rhat also_ collect

-"ndator'1 iayrrents frorn tle .'arious counties oo the board' However, in the absence of
such legisLtioo, and giveo the need to ensure continued sen'ice ptovision now,-we b-eliele

thete is=no alternatire to a conditiooal grant. The structu.r'e of that gtant could be refined to

ensure that counties also contribute sornething to dle hospitals within the range ofwhat

820 Flrst st.eet, NE Suite 510

Washlngton, DC 20002 t SA

Tel: +l 202 408 1080

Fax+l 202 408 8173

Xlcotencatl 370{01
DelCarmen, Coyoacln.
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Te[ +5255 5658 3165
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a. Fo.r rcasoos drat are unlinorvn, the National Assembly opted to eliminate the use of dre
terrns "conditional" and "unconditional" allocations from the Bill. In dre odginxl trill
tabled on 26'h lvlarch, they left set-asides for hospitals, rural electrifi.cation, youth
po\ technics. By eliminating the use of dre tetm "conditional grants" to desctibe tfrese
funds, horvevet, dre National i\ssemb\, reduced clarity about dre status of drese fuods.
If drey' 21s s61 ..nditional allocations, drey should go drrough the Equitable Share. If
drey are conditional allocations, thev shouid be referred to as such and drere should be
frrrthet policy guidancc as to horv drey are to be used. Both in the Bitl and in the
Hansard from 22 and 23 April,2014, it remains entirell' unclear vhat the intentioa of
these set-asides s,as or is meant to be. We are told that the conditional allocadons rvere
&opped so as to "consolidate dre total aliocation to counties as a block Egure-" Theo
rve are told that dre "initial spirit of. ..proriding speciEc resources for priority
sen'ices...is echoed in the Bill." This is r-ague and ambiguous language tllat obfuscates
radrer than enligl, tening.

b. Tlre Bill uses 2009 /10 as dre basis for calculating the slrare of revenues for counties.
The Bill states dlat these are dle most .recent audited and approved accounts. This may
or may not be con€ct, but is at odds ruidr dre Dir.ision of Revenue Act 2013,'vhich used
2010/11as dre basis. Eidrer the DORA 2013 had dre s'rong basis, or the DORB 2014
has dre t'r.ong basis. Either rvay, this issue needs to be clariEed. N'Ioreovet, dre use of
d:e 2009/10 audited accounts as dre basis conuzdicts CR \, Treasu5. and er.en dre
National Asser:ably Budget Connrittee's own prior tecomrnendations for 2014, all of
rvhich used 2011/12 as dre basis. The constandy sl fting bases fot calculating reveoue
shares undetrnines transparency and rnalies it dif6cult to assess trends over time-

c. The BilI compares dle Equitable Share in 2013 widr the total allocation in 2014

@quitable Share plus set asides fot hospitals, etc.). This is inappropriate and creates a

rni5lgnding impression that dre county share has increased more than it actually has.

d. This version of the BilI still contains a provision for "Other Nationai Sersices" rvhich is

unclear. This has teplaced dre previous version of dre Bill rvhich contained a set aside

under Nationai Interest called "National Sorategic Inten'entions." Othet National
Services requiles ovet IGh 76 billion pet year, but no exPlanatioo is provided for rvhat

dis line is, ot why it should be consideted patt of the national interest as per dre

constitution. This undeunines serious debate about levcnue sharing.

3. The Division of Revenue Bill 2014 still fails to engage with the central issue in
revcnue sharing: priority setting. The Senate should consider the cote issue of
pdorities in revising the BilI, with a focus otr the telative importance of security'
education, agriculture, health and othet services. The basis fot tevenue sharing across

the ts,o lerels of go\.efirment is aot only the "cost" of functions, as derived 6'om curient
and ldstorical spending, but the desir.ed eryendinue on different priodties. The baseLne for
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rvould be feasible, given dreil budgets.

2. The Division of Revenue Bill 2014 has introduced considerable confusion into the
tevenue sharing process, uodermining transpareocy and informed public debate,
The Senate should rectiS this by revising the Ianguage in the Bill entirely. We give
several exarnples of dris problem.



deteldning the share of ter.eoues going to oational end counfy SoYefnments is still the cost

of all functions that national govemment managed'tr.2012/13, It2072/73, nearly 60

percent of the budget went to education, inftastrucnrre and secudq, while less than 20

percent wert to health and agricultule. r\re those still dle right ptiotities today? (See

Annexures).
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To supplement this teview of priodties, of cou$e, better infonnation is needed on the

cruent costs of government to petfom is vatious fuactions, and a better understalding of
l'l:.ich functions of gor'ernmer.t are to be petforrned at each letel. In our vierv-, Padiament

I.ras complained severally about the lack of costing information, but has not called the l:eads

of line ministties to task for these failures. Going forwatd, rve recornmend drat thc

accounting officers of all ministries be summoned to Padiament to explain the status of dle

functional assignment and costing process.

The Senate should clatifr the 6s5ts 6f tunning courlty governmeots furthet befote
approving these figrrres. The cufteflt version of dre Bill provides no infotmatio[ about

tlr" 
^.tod 

.osts of running county go\rerrurent. Iostead, it aftacks dre CRA Egures srithout

pror"iding an altemati.r,e basis. This r.eflecs the general hodge-podge natr,ue of dre Bill,
*tri.t t 

"t 
completely altered &om the original draft ptepared b1'Treasu5', while rctaining

some of the original language and lustifications. !flhile rve believe dre CRA Egures cannot

be defended, thire is no iustification for tbrowing them out widrout due considemtion and

replacing them with other equally indefensible Egues.

The Senate should ensure that the approach to conditional gtants in the Division of
Revenue is comprehensive and guided by policy ftameworks, The discussion of set-

asides or conditional grants is incomplete in dre current Division of Revenue. certain

grants, such as tlre grant for ftee matemiry care, are not iocluded in dre BiIl rvhile othcrs are

iir.rrr..d- There iJno logical reason for this. A11 graots touciring on counq' fuoctions

should be coosidered tog;ther' Ivlotevoer, this year, fuods for polytechaics and rural

electdEcation are being iiscussed, yet there is no ftamervork for their implemenlagon:

Aside frorn the fact thlt the Bill says nothing about horv thcse rvill be distributed (learling us

to conclude that they will follorv the formula), it is hzud to iustifr taking arvey half the ludget

for the Rural Electrification Authority and gil'ing it to couoties widrout any fteme*'ork for

hosr counties and REA are going to ioo.dit .t oogoing projccts, or nerv ptoiects, m lvoid
duplicatioo. Arbitrary reallocations of this type do not sen'e the public iotercst and should

be preceded by policy r.eforms. otherrvise, rve rnay uodeanine a hrocdonal state corporation

^od 
*.orog" ..'aste of resources at dre same tillre'

Related to the ptevious point, thete is no iustificatioa for specifically targeting REA

and leaving aside other state coqrotations. The Seaate should comprehensivel5l

review the"position ofall state corpotatioos providing services that oow fall under

county fun;tions. There are many other state cotporadons providing co-unty-' functions'

"..r.h 
a-, th. V.t.r Sen'ice Boards, ioad boards, and various agdcultue-related state

corporations.Thesehavetemaineduntouched.Theadlrocapproaclrtodealingwiththese
issJa is likely to undemine services and lead to an itational rnlr of state cofPofations tlBt

remain untouched with ao justiEcation, and othets drat have beeo gutted widror:t prcperly-

LJaag .o.rrray .ystebs to talie up their roles. This-issue should haYe been ad&essed by.dre

Transition Authority, but now falls propetly to tlLe Senate'
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7. StiII on the matter of conditional grants, the Bill continues to discuss the
Equalization Fund but to out knowledge, tlete is still no policy gu.idance on how
this Fund is to be shared and utilized. Our understanding is drat no counq has actually
receir.ed funds from dre EF, and no county rvill, until a ftamervork is put into place fot its
use. The CR \ ptoposed a lr,Iarginalization Policy over a year ago that has never been
debated, amended or approved. The Senate should push for the EF to be operationaLized
duough legislatioo io Parliarnent.

8. The BiIl siceeds its mandate in several ways, and this should be tectified by the
Seoate. The Dirisioo of Revenue BiII should be used to determine the share of resourres
going to the trvo levels of govenxnent. In our vierv, dre only televaot issues to be discussed
in this Bill are the share of funds going through the Equitable Share, and any other
conditional or unconditional allocations to counties. Yet dris Bill seeks to irnpose allocations
on national govemment by introducing a set-aside for Economic Stimulus Package fun& to
be distributed to constituencies. ln our vierv, this issue must be debatcd as part of d1c

Budget Estimates, and not as part of the Division of Revenue. T'he same is true for the
county set-asides: unless drese are giren as conditional grants, they are being used to allocate
county funds in a vay d:at is unconstitutional. Funds given to counties duough dre

Equitable Share are to be budgeted for as counties see Et. It does not rnake sense to pul] out
only certain functions, such as youth polytechnics, and tell counties that drey must use dreir
funds on dlese, but not to mcntion an)' odrer functions. The purpose of conditional
allocacions is to aclieve rvhat cannot be achiered through the Equitable Share. This should
be restricted to issues rvhete dre formula for dre Equitable Share rvould lead to undesi.rable

resuls (e.g., distributing money for L5 lrospitals to counties without such facilitics) or where
national gor.emment vishes to add funds to a function of coulttv govertrrrent to achiere
national policy goals (e.g., rnatemal healdr grans).

Part II: Furthet Notes on Hospitals, Costing, Priorities, and Debt

The Internatiooal Budget Parmership-I(enya wishes to mise dre follorving issues widr rcgard to dre

Dirision of Revenue BiIl (DORB) 2074 for dre attention of Par:liamenc

1. The 2014 Division of Revenue Bill eliminates the conditional grant contained in the
Division of Reverue Act 2013 fot tegional hospitals without aly explanation- In 2013,

it was recognized drat the transfet of provincial hospitals to counties could lead to under-
financing of these facilities. The logic was that regional hospitals sen'e people ftom many

counties, but by uansferdng them to a single counq' (rvhere they are located), drat counq
would then be bcadng the cost of serr ices for users ftom many cor.rnties. This can lead to

under-financing. Moreover, the distribution of funds through dre equiurble share founula
does not favor counties with regionai hospitals, so they n'ould tend to receive inadequate

fun.ling to maintain sen'ices at ttrese facilities.

It was thought that tlese counties should therefote teceive dedicated funding for
regional hospitals through a conditioral giant. In addition to dre 7 provincial hospitals,

4 additional "high volume" Level 5 facilities rvere included in dre list to be subsidized. The
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.initial proposed grant in FY 2013/14 rvas Iish 10 billion, rvhich rvas reduced by Parliament

to Ksh 3.4 b Lion. It rvas argued that those counties drat host such facilities get

disptoportionate advantage from them and should be forced to use some of their own

funding, rvhile this rvould be topped up through the conditional graot. No research has been

don. tJ 
^"r.ss 

tJre impact on regional hospitals of tlis decision, but rve a'e a.vare drat a

mrmber of counties, such as Nyeri, did not in fact top up the fuoding fot the health sector in

their countl budgets for 2013/14.

we urge Padiament to intedogate this issue further and ensure that adequate fuirds

are to 6e made available for tegional hospitals i,, this yeat's budgets. Although dre

issue remains uruesolved, we not; with concem that there is ao conditional allocation for
these facilities in tlris year's Division of Revenue. The assumption wouid seem to be that

host counties rvill b."i tt . ful cost of these facilities. widrout further aoalysis, this seems an

extremely ris\, decision rvhich could aegtiYely impact sen'ice delivery at regional/high

r.olume hospitals.

The ptoposed allocation for counties is based on the incomplete ard opaque

fuactional 
^ssigno,ent Ptocess that iaformed the 2013 Division of Revenue Act,

rather than an 
-updated and improved assessment of what ezch level of government

should be doing. The basis for the allocation of revenue is still the exetcise conducted b)'

Treasu', n tl.r. iOtZ/ tl budget estimates. This is implicit in Tr.easury's choice to use dre

z0t3 Dirision of Revenue as the "baseline" for allocations. This exerc6e, rr-hich led to dre

codiog of certain functioos that vere then perforrned by national govetnment as "devolved

6:ncti"ons (98),,, has ner.er been 6:llv *alidaied. It rvas- tl-re responsibiliry of the Tra,sitioo 
_-

i"afr.tq'L .or,'pl.t. this esercise-in a nrote comprchensire fashion, by firlly unbuo'lling al1

goo..o-'.o, ..t'iles and detenrrining, consistent widr-the lourth Schedule of dre

Eonstitution, s,lrich lerel ofgovernment rvas responsible for rvlich sen'ices'

The failure to update this functional assignment ptocess means that we camot be

sure that funds 
-have 

beerl propetly divided betqreen the two levels' and that both

rational atrd county govem-mints-have an adequate shate of funding' The use of the 
-

iotittl budget to 
"..Igr,6:n.,lot. 

is ioadequate, because that budget rvas based on-a set of

;ofoo, ,.,t .r:,lnn func*tions. There is not a clear elignment benveen the use of funds in

zitzfn and the functions assigned by the constirution. This rnakes it verT difficult to

Uo- if U,rag., ng*es for the iuo lcr'tl accurately teflect n'hat each lerel of goYcmncnt is

supposed to do'

Fot example, conside( the Ptovisioa of HfV services in the 2012/1i budgeu The

National Aids coatrol Programme was allocated Iish 932 million io 2012/13' Of that, the

ibrzTrl rrrago ."ded IG;903 millio, as 
..de*o6,ed functions" for 'tpecialized_ materials

,"a1"ppfr"t.'Y Wittrout knoving rvhat those "specialized matedals and supplies" ^ttl Y-" - -'
cannot kno\r' vhether it .vas prfrer to defoh'e 

-this 
amount to counties and to leare IGh 29

million at o.ational level or noL

lo.20L3 /l4,moteovet' the national govemmert allocated 288 million fot Natioaal

Aids Coanol Progtamme, a Eassi; inctease ftom the 29 tnillion that was supposed

to remain at natiJnal level. lvlost of those funds (about 250 million) rvere again for
;rp.-.Lur.a rnaterhls and supplies.,, Because speciaiized materials and supplies is irot a
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function of government, it is impossible to knorv t'hy ttrese funds rver.e retained at national
level. It is possible that this reflects dre fact that certain rnedicines must continue to be
procured nacioaally or thrcugh donor auangemens of some kind. But drete is no
o,,planatorl.information ar.ailable. This is one exaraple of a problem drat is rampant in dre
budget.

Padiament should demand mote comprehensive information and a ptopet functional
assignment to eflsure that ttre estirrration of county a[d national government
financial needs is ptoperly done. f'l:ere is no good reason w-hy no fruthet l'olk has been
done since last year to improve upon thc efsting functional ass(nment process. This
represents the failure of national institutions like dre Corrunission on Revenue Allocation,
the National Treasurl', the Transition Audroriq, and dre national line rninistries to perform
their functions adequately to inforrn Padiament.

3. The continued use of the 20L2/1i budget allocations as a baseline is problematic,
because it assurrres that Kenya's ptiorities do not change from yeat to year; yet the
Division of Revenue is the time to question whethet the coufltry should shift its
priorities in the coming year. Eren if the functional assignmeot ptocess in 2012/13 t'as
perfect, using it norv rvould mean dlat \ve contiflue to haYe dre same priorities as a countly
as rve did in 2012/ 13- But drc annual budget Process is designed esplicidy to allorv us to
debate drat every 1'ear and to change our priorities ovet dme. That discussion should
happen norv, rvhen rve debate the DORB, and not only later, during dre debate over drc fulI
Budget Estiraates-

In209/7i, neatly 60 petcent of the budget went to education, inftastructute and
security, while less than 20 percent s'etrt to health and agricultute. Fot firrdler detafu

of the budget, please see attachlnents to dris raemo. The key question Parliament must ask

is if rve rvant to continue to distribute the budget in these veys. If, mdrer, rve decide to
spend mote on health or agriculhue, then this rvould necessitate giving more shareable

,"r,.rrr.. to counties and less to national. On the other irand, ifrvc believe securiq'and

inftastlucture desen'e more funding, the reverse rvould be trre.

4 In the original bill ftom Treasury, the total cost of administration at county level had

risen from 13.6 billion last year to Ksh 30.2 billion, in addition to Peosioo Payments at

4.2 billion for staff ttansfetted from national to courty government, but thete is
inadequate justification fot these numbers. These nurnbets are no longer in the Bill, but

\!," "rr*" that rhey still form the basis for the recommendations' At a time rvhen

govemment is discussing the need to control the s'age bill, it is important dmt eveS' iflcrease

in staff/administration costs be discussed rigorously. Itis drerefote irnportant to have

additional infonnation on the exact calculations bel nd the increase in administrntive costs.

padiament should demand more detailed information on the staff numbets and

remuneration that are driving the increase in administative costs at county level.

This is also impottant becnuse Tteasury's figures are lorver dran dle comparable eltir:ra1es 
.

fr.orn CRr\, wfiich puts the cost of staff rer::uneration at 38 biliion, plus another 1O-billion in
administrarive costs, for a toal of 48 billion. Padiament should satisfr itself as to dre
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reasons for the difference benveea Tteasury's 34'4 billioo for staff, pensions, and

ad.ministration, and CRA's Egrue of 48 billion coveting the same'

The rising allocations fot debt tepaymert should be debated by Patliament in ordet

io 
"oro..-tn.t 

tne country has thi pioper balance between debt and cuffent services.

,f...orai"g to the Egures dri. y"rt'. DORB, debt payrnent has risen by about.22 billion

[ora fr.,i""t', ."hiJh is an increase of toughly 7 perceflt fuI the fuods rvhich national

go**-Jo, *.ar to meet its obiigadons.- Tiris ivill take the total size of the budget going to

E"u, fny-.o, to over Ksh 350 billoo. This is a considerable increase since 2011/12, rvhen

i. _*'"hy r.r, 210 billion. sioce tlr.e share of the budget that musr be set aside for debt

pry-.., i"a other national obligations must be catered for in dre oational share' this

i.du..t tlr. funding available for odrer sen'ices'

Padiament should intettogate firrther the teasons for the basic disagteerneot betwee':.

i..ra""y and CRA ovet th-e source of the basetine figures to be used for estimating

the cosiof all functions' lea'iing to a diffetence of Ksh 40 billion' Treasury shtes tlat

CRA uses tlre for:ward esdmates ion the 2072/13 budget fot 2014/15 as dre baseline in

. f.J,i"g ,fr. ,Uocation for functions' (n other rvotds, thrc 2012/13 budgct contains , .

oroi..Aoi. for2013/74 atd2014/75' iRA l'os t'""d the Egures proiected for 2014/15 drat

["ri."t-*.a - r\e 2Ol2/ 73 budget) Tteasuq' argues that this is not approp'iate' because

,fr" i^r.firr" .fro,rfd teally be tl,. pottit^l 
^g""ment-reached 

in the 2013/14 budget' vhich

deviates, as budg.t, o.lr.Uy do, ftom the pfo]ections the prior year'

For Parliament, the televant point is to understand the soutce of the differences io

;;;g-;;;g;rated by Tteisury and CRA for-the cost of tunctions' Neidrer has

qiven adequate esplanation for the Jource of their Egures' For Parliameot to adiudicatc a

:#;;J;;#Gi +o uiuio" i" .,ti"'ated costi of dglil'ering sen'ices' drey must have

more infor.rnatioo about the 
"ource 

of tlre diffetences. Mor:eover, there is also a 
-Egure 

frol
;;l;;;"..r"-ent Budget and Economic Council (BEC) mentioned of 238 billioo total'

rvhich is in between the totnl Egure ftom Treasurl noi tot^I figue fr9m. lRA (279 billioo)

i*.-,f, 
"-*pfanation. 

It is f,roblematic for Egures to be discussed rvidlout refeteace to

their basis in Jtirr^t s of cost ot othet considemtions'

6

The Right Priorities?
The Right Priorities Revisited

ih".iog-R.*,.o.te: IIow Much Is Already Comrnitted?

AI{NEXURES /ATTACHMENTS
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The Division of Revenue Bill 2014 is out, and it is time
for Parliament to decide how much each level of
government should get Often, the debate about how
revenue should be shared becomes a debate about
whether we prefer to see more resources at nationalor
county level. But in fact, the debate should really start
with a discussion of Kenya's priorities as a country.
Because the constitution gives different responsibilities
to each level ofgovernment, a decision about priorities
will lead us to a particular diyision of revenue between
the two levels. This decision should be based primarily
on what Kenyans wantfrom their governments and not
which levelof government they prefer.

To understand how Kenyan governments have
allocated money in recent years, we need to go back to
the last financial year before devolution really began,

which was 2012/13 - Ihe21f2l1.3 budget still informs
the annual division of revenue in Kenya because the
allocation to counties is based on the allocation for
county functions (such as health and agriculture) in
2012/13. Adjustments have been made for inflation
and for additional staffing costs of running county
governments, but the costs for service delivery are still

based on the sector allocations in the 2012/13 national

budget, The question Parliament should ask itselfthis
year is: should the priorities in 2012/13 still be the
priorities in 2014/15?

Sector Allocations
Table 1 on the next page presents all the sectoE in the

budget bytotal allocation (recurrent and development)

in 2o\2h3. We have combined ministries to derive

these sectors. For examplg the education sector

includes the two education ministries, and the
Teachers Service Commission. For a full explanation of
which Ministries, Department, and Agencies (MDAs)

we included in each sector, see Table 2 on page 2.

The table on the next page presents budget estimates

for MDAs. lt does not include Consolidated Fund

Services (CFS), which is primarily dedicated to debt

repayment, and which accounts for the rest ofthe
2012113 budget (Ksh 346 billion).

Having set our priorities, we then must ask if we

have given adequate funds to the responsible level

of government.

*re these the priorities we want? tfs time to debate
that. What kind of questions mightwe ask?

> Are we spending enough on health,
agriculture, water and sanitation, and housing

relative to education, infrastructure and

security?
) Are we spending enough on activities that will

grow the economy such as trdde,
industrialization, and cooperative

own development?

for
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ln February, we released a two-oaqe brief looking at how the Kenyan government allocated its funds in FY
201?y'13.The reason we did this is because the 2012/13 budget still informs lhe annual division of revenue in
Kenya. The allocation to counties is based on the allocation for county functions (such as health and agriculture) in
2012l13. Adjustrnents have been made for inflation and for additional staffing costs of running county governments,
but the costs for service delivery are still based on the sector allocations in lhe 20'12113 national budgel As we said
in the previous brief, the question Parliament should ask itself this year is: should the priorities in 2012l13 still be
th6 priorities in 2014/15?

While allocations are important, it is atso important to look at how much is actual/y spent and on what. Often, the
initial budget is changed during the year, and some sectors are better implemented than others. Kenya's priorities,
when we consider actual spending, may be different from the initial allocations. We look at this issue here.

Actual Expenditure
Table 1 on the next page presents all the sectors in the budget by total allocation (recurent and development) in
2012l13. This is the same as Table 1 from the previous brief (see that brief for link between ministries and sectors).

ln Table 2, we use the same sectors and ask: how much was actually spent in 2012y13 and on what sectors? Do
our priorities look different when we look at what we actually spent as against our initial allocations? Table 2
provides iigures on actual spending, as well as actual spending as a percentage of allocations. This table reveals
that Kenya spends close to what it budgets for education and security, but substantially less in most sectorc (except
Parliament and other constitutional bodies, which receive more than budgeted).

The overall picture is a budget that is smaller and more heavily weighted toward recunent spending.

What do these tables tell us about the Kenyan budget?

. The actual budget is smaller than it appears, with MDAS spending only about 817
billion of lhe 1'109 allocated to them (74 percenl of the allocation)-

. The actual budget is more heavily weighted toward recunent spending (76 percent

of actual spending is for recunent, compared to only 59 p€;rcent of allocations). ' .

. Kenya'spent more.on recunentthan budgeted in 2012,113, butmuch less on. '

'.1 -.1, .flsyglopmgiit than-lniliafJy btidgeted ('14 percbtt of blrdget), lotaling less than 200i 
.
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. Education emerges as the area where Kenya spends the most 28 percent of actual expenditure.

. lnfrastructure falls from the largest sector to the third largest, dropping from about 1 in every 5 shilli

as
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What do these tables tell us about our priorities?



The actual budget (201213) prioritizes education and security over infrastructure, and spends relatively little on

development, nlady half of which is tied up in national infrastructure projects and CDF (where it cannot be shared

with counties). ls this the budget we want in 2014/15?
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lntroduction
Every year, Kenyans must debate the national "division of revenue': how much money should go to counties and
how much should go to national government. This is a debate about national priorities and should ensure that each
level of govemment has adequate resources to cany out its functions.

However, there is a prior question. Just how much money is there? We need to start by understanding the total size
of the budget, and then to understand which part of the budget is actually available to be negotiated each year.

Governments will always have commitments forwhich they have to allocate funds each year and this reduces the
amount of money that is available for service provision. These payments are known as "obligatorf or'non-
discretionary" because they cannot be changed in a given year.

Consolidated Fund Services
Kenya is no different. Debt repayment is an example of one such commitrnent for which Kenya has to allocate
funds each year. Debt repayment is the main expenditure item under what is called Consolidated Fund Services
(cFs) CFS also includes a smaller amount of money for pensions and some salaries for constitutional offices.
These payments are also obligatory and cannot be changed in any given year without major legal reforms.

[f we think about the total budget each year, it consists of two main parts: the budget for Ministries, Departrnents
and Agencies (known as MDAS) and the budget for Consolidated Fund Services (CFS). Taken together, these give
us a total expenditure of Ksh 1455 billion in 2012113. Figure 1 below shows the breakdown ofthe 201213 Budget
that went to MDAS and CFS.

Figure 1: Ministries, DepartmenG and Agencies versus Consolidated Fund Services in the 2012/13 Budget

E MDA5 Total E CFS Total

Sourcs Aulho/s calqrlaUons

Table 1 below shows what has been happening to CFS recently. Over the past four years, the figure has been on

the rise. Because these funds form part of the national share of revenues that cannot be negotiated, they reduce

the funds available for other services every year.

The largest component of CFS over these years has gone to debt repayment (consistently over 80%, and rising).

Why is debt repayment rising? The Kenyan government has been taking loans to fund many projects, particularly
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