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FOREWORD BY THE CHAIRPERSON

This report contains proceedings of the Depaltmental Committee on Health on its consideration
of the Social Health Insurance Bill, zo2,s (NA Bill No. 58 of zozs), by the Leader of the Majority
Party, Hon. Kimani Ichung'wah which was published on l ltl'September ZoeS.The Bill was read
the first time on Thulsday, l4.tl' September 2023, and rvas thereafter committed to the
Departmental Committee on health flor consideration and reporting to the House pursuant to the
provision of Standing Order t2T.

The Bill has fifty-five (55) clauses and seeks to repeal the National Health Insurance Act, No. 9
of tggs and to provide for a comprehensive legislative fi'ameworlt to legulate the provision of
social health insurance, to establish the Social Health Authority, to promote the implementation
of Universal Health Coverage and to ensure that all Kenyans have access to affordable and
comprehensive quality health services.

Following placement of advertisements in the print media on Friday, lStl' September, Zoes and
Saturday,l6tl'September 2023 seeldng public and staheholder views on the Bill pursuant to
Article ll8(1) (b) of the Constitution and Standing Order tzl(s), the Commirtee received
memoranda fi'om sevet'al individuals and institutions as enumerated in Part III of the Report.

The Committee requested memoranda fi'om several hey stalteholders including the Ministry of
Health, the Ministry of ICT, the Oflice of the Attorney-General and Department of,Justice, the
Kenya Law Reform Commission, the National Health Insurance Fund, the ICT Authority, the
Kenya Medical and Dentists Practitioners Council, the Oflice of the Data Protection
Commissioner, the Kenya National Commission on Human Rights, the National Gender and
Equality Commission, the Commission on Administrative Justice, the Council of Governors, the
County Assemblies Forum, the Law Society of Kenya, the Kenya Association of Manufacturer.s,
the Kenya Medical Association, The Federation of Kenya Employers, the Central Organization
of Trade Unions, the Kenya Private Sector Alliance, the Consumers Federation of Kenya and the
Kenya Association of Private Hospitals vide letters REF: NA/DDC/DC-H/zoss/o88 and REF:
NA/DDC/DC-H/ zozs / o8s dated r5th September 2o2S.

The Committee also engaged the Ministry of Health and the Council of Governors on lTth to
2otr' September 2023 in Mombasa County. The Committee flurther engaged the Kenya
Association of Private Hospitals and the National Health Insurance Fund on 2qrd 1s ggttr

September' 2023 in Machaltos County.

The Committee is grateful to the Oflices of the Speaker and the Clerk of the National Assembly
for the logistical and technical support accorded to it during its sittings. The Committee further.
wishes to thanlt all stalteholders who submitted their memoranda on the Bill. Finally, I wish to
express my appreciation to the Honourable Members of the Committee and the Committee
Secretariat who made useful contributions towards the consideration of the Bill ancl production
of this report.

On behalf of the Departtnental Committee on Health and pursuant to the provisions of Standing
Order 199 (6), it is mypleasant privilege and honoul topresent to this House the Report of thi
Committee on its consideration of the Social Health Insurance Bill, zozs (NA Bill No. 58 of zozs)
.It is my pleasure to report that the Committee has considered the Social Flealth Insurance Bill,
2023 (NA Bill No. 58 of 2o%) and has the honour to report baclt to the National Assembly with
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the recommendation that the Bill be approved with amendments as reported by the
Committee.

Hon. Dr. Robert Pukose, M.P.
Chairperson, Departmental Committee on Health

c
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CHAPTER ONE

I.O PREFACE

I.I ESTABLISHMENT AND MANDATE OF THE COMMITTEE

The Departmental Committee on Health is established pursuant to the provisions of
Standing Order z t6 of the National Assembly Standing Orders and in line with Article l24
of the Constitution rvhich provides for the establishment of the Committees by Parliarnent.
The mandate and functions of the Committee include:

.) To inoestigate, inquire iio, and report on all matters relathry to the mandate,
managemeilt, activities, administration, operations and estimates of the assigned
ministries arud departmetfis;

b) To study the progt'amme attd, poliqt objectiaes of miristries artd d,epartmettts and
the ffictiaarcss of the implementatiott;

ba) on a quarterllt basis, monitor and report on the implementation of the national
budget in respect of its mandate;

") To study and review all legislation referued to it;
d) To study, assess and analyse the relatiae success of the ministries and departments

as meantred by the results obtahrcd as compared taith their stated objectiaes;

4 To inaestigate and inquire into all matters relathry to the assigned.minish'ies and
departmetis as thq may deem necessaty, and as mal be referred to them by the
House;

fl Vet and rtport on all appointmais zahere the constitution or any other laut requires
the national Assanbly to approae, etctpt those mtderstanding order zo<1,

( Committee on appointmatts);
g) To ezamine treaties, agt'eements and conumtiotts;
h) To make reporh and recommatdatiorts to the House as ofim as possible, includhry

recommendation of proposed legis lation;

, To consider reports of Commissions and Independatt Offices submitted to the
House pm'sttant to the prouisions of Article z1e of the Constitution; and

j) To etamine any questiotts raised by Mcmbers on a matter utithh its mandate.

In accordance with the Second Schedule of,the Standing Orders, the Committee is mandated
to consider mattel's related to health, medical care and health insurance including universal
health coverage.

In executing its mandate, the Committee oversights the Ministry of Health with its trvo
State Departments namely the State Department for Medical Services and the State
Department for Public Health and Pr.ofessional Standards.

c
2
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1.2 COMMITTEE MEMBERSHIP

4. The Departmental Committee on Health rvas constituted by the House ev1 21rtr October
2022 and comprises of the following Members:

Chairperson
Hon. (Dr.)Robert Pultose, MP

Endebes Constituency
UDA Partv

Vice-Chairperson
Hon. Ntwiga, Patrick Munene MP

Chuka/ Igambang'ombe Constituency
UDA Party

Hon. Owino Martin Peters, MP
Ndhiwa Constituency
ODM Partv

Hon. Muge Cynthia Jepkosgei, MP
Nandi (CwR)
UDA Partv

Hon. Wanyonyi Martin Pepela, MP
Webuye East Constituency
Ford Kenva Partv+

Hon. Kipngolt Reuben Kiborelt, MP
Mogotio Constituency
UDA Party

Hon. (Dr.)Nyikal James Wambura, MP
Seme Constituency
ODM Partv

Hon. Kibagendi Antoney, MP
Kitutu Chache South Constituency
ODM Partv

Hon. Julius Ole SunltuliLekaheny, MP
Kilgoris Constituency
KANU

Hon. Maingi Mary, MP
Mwea Constituency
UDA Partv

Hon. Mathenge Duncan Maina, MP
Nyeri Town Constituency
UDA Party

Hon. Lenguris Pauline, MP
Samburu (CWR)
UDA Partv+

I{on. Oron Joshua Odongo, MP
Kisumu Central Constituency
ODM Party

Hon. (Prof)Jaldesa Guyo Waqo,MP
Moyale Constituency
UPIA Party

Hon. Multhwana Titus Khamala, MP
Lurarnbi Constituency
ANC Party
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I.9 COMMITTEE SECRETARIAT

5 The Committee is suppolted by the following Members of Stafl

Mr. Hassan Abdullahi Alale
Clerk Assistant L/Head of Secretariat

Ms. Gladys Jepkoech Kiprotich
Clerk Assistant III

Ms. Marlene Ayiro
Principal Legal Counsel II

Ms. Faith Chepkemoi
Legal Counsel II

Mr. Yakub Ahmed
Media Relations Officer II

Ms. Rahab Chepkilim
Audio Recording Officer II

Ms. Abigael Muinde
Research Officer III

Mr. Hiram Kirnuhu
Fiscal Analyst III

Mr. Benson Kimanzr
Serjeant-At-Arms III

Ml Salat Abdi Ali
Seniol Serjeant-At-Arms
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CHAPTER TWO

2.o ovERvIEW OF THE SOCIAL HEALTH INSURANCE BILL, 2o2s (NA BILL NO
5s oF 2o%)

6. The Social Health Insurance Blll,2023 (heleinafter referred to as "the Bill") is sponsored
by the Leader of the Majority Party. The principal object of the Bill is to put in place a

legislative fi'amework to legulate the provision of social health insurance, promote the
implementation of the Universal Health Coverage and to ensure that all Kenyans have
access to affordable and comprehensive quality health set'vices. The Bill further repeals
the National Health Insurance Act, No. 9 of 1998.

i. Part I (Clauses t-9) of the Bill provides for the preliminary provisions namely the short
title and cornmencement, interpretation and the objects of the Bill ale:

(a) provide a fi'ameworlt for improved health outcomes and financial plotection in line
with the right to health and universal health covel'age;

(b) realign healthcare systems, pl'ocesses and programs for responsiveness, reliability
and sustainability of health care in Kenya;

(c) enhance the pooling of resoulces and risks based on the principles ofsolidarity,
equity and efficiency so as to guarantee access to health care services to all; and

(d) plomote strategic purchasing of healthcare services.

8. Part II (Clauses 4-19) of the Bill establishes the Social Health Aurthority and provides
the Board, its functions, powel's, qualification of members and appointment of the Chief
Executive Officer among others. The functions of the Social Health Authority shall be

to:
(a) register the beneficiaries in accordance with this Act;

(b) manage the Funds established under this Act;

(c) receive all contributions and other payments required by this Act to be made
to the Funds;

(d) contract health care providers and healthcare facilities upon successftrl
certification by the relevant body;

(e) consider and make payments to contracted health care providers and
healthcare facilities out of the Funds in accordance to the provisions of this
Act;

(Q develop guidelines for the operations and implementation of the Funds
established urnder this Act;

(g) establish sectoral linkages fol effective management and growth of the Funds;

(h) monitor and evaluate programs and activities under the Funds;

8



(i) l'eceive and address cornplaints that may alise fi'om the implementation of this
Act;

fi) advise the Cabinet Secretary on mattels of social health insulance including
the formulation of policies;

(k) implement all government policies on social health insulance and related
functions; and

(l) per'f,orm any othel function conferled on it by this Act or any other written
law.

The Board of the Social I{ealth Authority with a term of three years comprises of
twelve membels as follows:

(a) a non-executive Chairpelson, appointed by the President;

(b) the Principal Secletary in the ministry of Health;

(c) the Principal Secretary in the ministry of Finance;

(d) the Director-Genelal for Health;

(e) the Attorney-General or a designated representative;

(f) a lepresentative of the Council of County Governors;

(g) a pelson, not a public officer, appointed by the Cabinet Secr.etary;

(h) 4. representatives of Kenya Medical Association, the informal sector
association, health care providers and the Central Organization of Trade
Unions-Kenya, appointed by the Cabinet Secretaly.

(i) the Chief Executive Ofiicer of the Authority, who shall be an er-fficzo member
ofthe Board.

9. Part III (Clauses 20-24) of the Bill provides for establishment of the Primary
Healthcare Fund and the attendant souu'ces of its funds. The purpose of the Plimary
Healthcare Fund established in clause 20 is to purchase primary health care services
fi'om health facilities. The sources of monies for this Fund include-

(a) monies appropriated by the National Assembly;

(b) any grants, gifts, donations or bequests;

(c) monies allocated for that pLu'poses fi'om fees or levies administered; and

(d) monies accruing to ol received by the Furnd fi'om any othel source.

Io. Part IV (Clauses 25-27) of the Bill provides for establishment of the Social Health
lnsut'ance Fund and the attendant sources of its funds, registration and membership to
the fr.rnd and contlibutions. The purpose of the Social Health lnsurance Fund established
in clause 25 is to pulchase primary health care serlvices fi'om health facilities. The sources
of tnonies for the Fund include-

9



(a) contributions under the Act;

(b) monies appropliated by the National Assembly for indigent and vulnerable
pel'sons;

(c) gifts, grants, innovative financing mechanisms or donations;

(d) funds fiom the national govel'nment, county governments and their respectrve
entities for the administration of the compulsory public set'vice employee's
insurance benefit scheme; and

(e) funds fi'om an employer who is not a national government, a cottnty
government or their respective entities, for the administration of employee
benefits.

Registration to the Fr-rnd is mandatory for all Kenyans. This will be enforced requriring
the ploof of registration with the Fund as a precondition of dealing with or accessing
public services fi'om the national govel'nment, county government or a national or
county government entities.

t t. Part V (Clauses QB-eo) of the Bill provides for the establishment of the Emergency,
Chronic and Clitical Illness Fund that will be defray the costs of management of chronic
illness after the depletion of the social health insurance cover and will cover the costs of
emergency treatment, The sources of monies for the Fr-rnd includes-

(a) monies appropriated by the National Assembly;
(b) gifts, grants, donations or endowments; and
(c) such monies fi'om any other lawful source.

t2. Part VI (Clauses 9r-96) of the Bill provides for claims, benefits and empanelment and

contracting of health service providers and health facilities and the establishment of the
Claims Management Oflice within the Authority to review and process the claims.

The essential healthcare benefits package for beneficiaries of the Social Flealth lnsurance
Fr.rnd shall be prescribed by the Cabinet Secretary in consultation with the Social Health
Authority Board. The benefits payable under the Bill shall be based on a tariff and the
applicable tariffs will be prescribed by the Cabinet Secretary. The Social Health
Authority will only mahe payments out of the Funds to health care providers or health
care facilities that are empaneled by the relevant body and contracted by the Autholity.

19. Part VII (Clauses 9z-4,3) of the Bill plovides for financial provisions including
reporting mechanism, audits and accounts, investment and management of funds by the
Board.

14,. PART VIII (Clause 4,1-46) of the Bill provides fol the establishment of the dispute
resolution Committee to hear, and determine complaints, disputtes and appeals arising
fi'om decisions made under this Act.

15. Part IX (Clauses 47-55) of the Bill sets out the miscellaneous provisions contains
provisions for stakeholder and community participation in the carrying out of the Bill.
It also provides for the mandatory requirement of digitization of all process and services

under this Act. This part of the Bill also plovides for the power of the Cabinet Secretary
to prescribe regulations, and sets out penalties under this Act, the repeal of the National
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Insltt'ance Health Fund Act, 1998 and the handling of'cash balances and assets of the
Funds in the event of'winding up of any of the Iiunds established under this Act.

16. The First Schedule to the Bill details the transitional plovisions relating to the National
Insurance Health Fund. Under this Schedule, the funds, assets and other movable and
immovable property of the National Health lnsurance Funcl (NHIF) shall vest in the
Social Health Authority without further assurance however the Social Health Authority
may within one yeal' fi'om the commencement date dispose any of the assets vested in
the Authority. The NHIF Board shall wind up the fund within one year and the cash
balances.

All rights, powers, liabilities and duties, vested in, actions, suits or legal proceedings
imposed on or enfot'ceable by or against the Government for and on behalf of the NHIF
are transfet't'ed to the Authority. The Fund shall lurther not provide enhanced benefits
schemes and packages however all NHIF existing enhanced benefits schemes and
packages vest in the Authority until the lapse of the existing contracts.

The Board of the Social Health Authority shall competitively recruit and appoint its staff
subject to the approved staffestablishment and on such terms and conditions of service
af may be determined by the Board. The NI-IIF staffof the Fund are eligible to apply for
the positions advertised by the Authority and rnay be considered for appointmenl where
they are suitably qualified for the positions advertised. The staffof the NHIF who are
not appointed by the Authority may either retire fi om public service or be redeployed
within the public service.

17. The Second Schedule to the Bill details the provisions relating to the conduct of
business and the a(fails of the Board.
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CHAPTER THREE

9.0 CONSIDERATION OF THE BILL BY THE COMMITTEE

3.I LEGAL PROVISION ON PUBLIC PARTICIPATION

18. In considering the Bill, the Cornmittee facilitated public participation as required by
Article tt8 (t) (b) of the Constitr.rtion of Kenya which require parliament to facilitate
public participation and involvement of the public in the legislative and other business
and its committees. In addition, Standing Order 127 imposes this lequirement on
committees of the House.

Art. I 18 provides tbat "Parliatnent slmllfacilitate public participation and hruoluement in
the legislatiae and other bwiness of Parliament and its Comrtittees.".

Standing Order 127(s) provides that-"The Departmental Committee to which a Bill is

committed slrullfacilitate public participation on tlrc Bill tbough an appropriate meclmrism.

including-

(a) inuiting vrbmission olf memoranda;

(b) holding public hearhrys;
(c) couttltittg releaant stakelrclders in a sectot'; and
(d) corculting etperts on teclnrical subjech.

Standing Orderr2z(sA) further provides that- "The Departmental Comrnittee shall nke
into account tlu vieuts and recornmendations of the public mtder parag'aph (s) in its report to the

Hottse."

8.2 PUBLIC PARTICIPATION AND STAKEHOLDER CONSULTATION

t9. The Social Health Insurance Bill,2023 sponsored by the Leader of the Majority Party
was published on t ttl, September 2023, and pursuant to Standing Order 127(l) of the
National Assembly Standing Orders, the Bill was committed to the Departmental
Committee on Health having been read the first time in the House on Thursday, l4.tl'

September'2023.

2o. Following the committal of the Bill , the Committee invited memolanda from the public
through the placement of advertisements in the print media on Friday, lStl'September,
2023 and Saturday,l6tl, September 2023 and requested for memot'anda from ltey
stakeholders vide letters REF: NA/DDC/DC-H/zo2,s/oag and REF: NA/DDC/DC-
H/q,ozs/oe9 dated lstl,september 2023. The Committee also engaged the Ministiy of
Health and the Council of Governol's on 17th 1e 2otl' September 2023 in Mombasa
County. The Committee further engaged the Kenya Association of Private
Hospitals and the National Health Insurance Fund on 22nd 1e 25tl' September' 2o23 in
Machakos County.

3.3 SUBMISSIONS ON THE BILL

2t. Following the call for memoranda, the Committee received submissions through oral
presentation and written memoranda from the following institutions and individuals:

l) The Ministry of Health, State Department fol Medical Services;

2) The National Health Insurance Fund;
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3) The Council of Govelnols (COG);

.t) The Kenya Meclical Practitionels and Dentists Council (KMPDC);

5) The Federation of Kenya Employers (FKE);

6) The Kiarnbu County Empowerment Networ.k (KCEN);

7) Ten Civil Society Organizations (CSOs)comprising of Amnesty International
Kenya, Tt'ansparency International Kenya, Olganisation of Afiican Youth-
Kenya, ICJ Kenya, Kenya Fltrman Rights commission, Remusi Horlsing
Cooperative Society Limited, People's Health Movement, Young Professionals
for Development, Kenya AIDS NGos consortium (KANCO), Institute of
Public Finance (IPF) and Scaling Up Nutrition Civil Society Alliance
submitted a joint memorandum;

8) Confi'aternity of Patients Kenya (COFPAK);

9) The Office of Data Protection Commissioner (ODPC);

1o) National Gender and Eqr.rality Commission;

1l) Kenya Medical Association;

t2) Halti Yetu Organisation;

l3)Dr'. Petel ongwae, Pharmaceutical society of Kenya Practice chairman;

la)Mr. Rashid S Osman;

t5) The Kenya Union of Commelcial Food and Allied Workers;

t6)The International Commission of Jurists (lCJ Kenya);

1z)The Rural Private Hospitals Association of Kenya (RUPHA);

t8)Moi University;

t9)The Health NGOs Network;

20)The Econornic and Social Rights Centr.e- Hakijamii;

z t)The Social Protection Actors Forum;

22) The Formel Parliamentarians Association (IlOPA);

23) The Kenya Association of Pr.ivate Hospitals (KAPH);

za)The Pharmaceutical Society of Kenya;

z5)Thelnternational Buclget Paltnership Kenya;

26)The Kenya Health Fedelation (KHF);

l3



27)The Kenya Medical Plactitioners Pharrnacists and Dentists' Union;

28)The Caucus on Disability Rights Advocacy (CDRA); and

29)The United Disabled Persons of Kenya (UDPK).

QQ. The Ministry of Health, State Department for Medical Services, rvhilst expressing
its support for the Bill indicated that the Ministry had conducted stalteholder
engagements on the Bill and prepared a mernorandum on consolidated feedback received
fi'om the stakeholder engagement. It further subrnitted that the memorandum is a true
reflection of the stakeholder engagement and guided by views received {iorn the
stakeholders. The Ministry proposed the following amendments:

(a) Deletion of the word "l/a/ional" appearing in the definition of the words
"Board" as Clause + of the Bill establishes the Social Health Authority;

(b) Deletion of the words "ht tlrc spirit of self-reliance and self-determination" in the
definition of "pritnary health ca?'e" as the proposed amendment best captures the
telm;

(c) Deletion of the ',vords "uho is;for the time being named as vtch by the contrihdor

for thatfittancialyear" in the definition of the term "spouse" which will plovide
protection of a spouse against removal by contributor;

(d) Deletion of the term "risk spreading" and the reference to risk spreading rn

clause 52 as there is no rislt spreading in social insurance practice since the
scheme has only one pool;

(e) Deletion of the words "hruestirtg" in clause * (z)(c), deletion of clause 6(2Xe)
and clause 98 as the Social Health Authority is not expected to have a sut'plus
of funds for investrnent;

(Q Amendment to the composition of the Board of the Social Health Authority rn

Clause 7 to replace the Attorney-General with a l'epresentative of the CEC
health caucus and to provide for representation of health providers from the
faith based and plivate sector that are currently not well represented;

(g) Removal of the restriction of directors or officers of private health facilities
fi'om being appointed as the members of the Board of the Social Health
Authority in Clause 8 as well as the incltrsion of, parliamentary reports as a
means ofdetermining that a pel'son who has been found culpable by parliament
fol contravening Chapter Six of the Constitution and therefore not fit to be

appointed as a member of the Board of the Social Health Authority;

(h) That the CEO of the Social Health Authority should have a master's degree;
(i) Deletion of the requilement that the CEO must be an Advocate of the High

Court ofKenya;

(j) Deletion of the word "may" and sr"rbstitution with the word "shall" in Clause
Zl, and 3O so as to malte it mandatory for the Cabinet Secretar;y to malte
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t'egLllations fbr the implementation of the Primary Healthcare Fund and the
Ernergency, Chronic and Clitical Illness Fr"rnd respectively;

(lt) Deletion of funds fol employee benefits and compulsory Public Service
Employee Insurance Benefit Scheme fiom being part of the sources of monies
of the Social Health Insut'ance Fund in Clause 25 since the same is a social fund
and therefole there are no enhanced schemes;

(l) Amendment of Clause 26 to require the production ofptoof of registration and
contribution to the Social Health Insurance Fund so as to facilitate the
enfot'cemetrt of the mandatory requirement of complying with contributions
and other lequirements under the Bill;

(m)Reduction of the ten percent for failure to pay contributions under the Bill to
the five pel'cent as the current fine is too punitive;

(n) Deletion of Clause 95 (9) and (+)and substituting with a new subclause to the
effect that the Claims Management Office may delegate the performance of its
functions under subsection (z)(a) and (b) to a medical insurance provider
licensed by the Insurance Regulatory Ar"rthority under the Insurrance Act in a
manner to be prescribed in regulations by the Cabinet Secretary. This gives
the Board of the Social Health Authority discretion to malte the decision on
the power to delegate the functions of validation and appraisal of medical
claims and to separate these functions fi'om the function of issuing pl'e-
authorisations;

(o) Deletion of the t'eqttirement of allowing the incurring of expenses for the
purPoses ofpursuance of an authorisation of the Board in clause 4,O (4) to avoid
any overtules by the Board;

(p) That the Chairperson of the Dispute Resolution Committee ought to be
appointed by the President and not the Cabinet Secretaly so as to strengthen
this Committee;

(q) Arnendment of the fines in Clause 4,9 to malte them commenslu'ate to the
offences committed by individuals and institutions in Clause 4,9;

(r) Deletion of wot'ds "which shall be within a period of one month fiom the date
of submission of the claim; and" in Clause 5o(2)(e) as validity of claims is not
tied to any time fi'ame; and

(s) Inseltion of the wot'ds "in consultation with Salaries and Remuneration
Commission" immediately after the words "determined by the Board" in
paragraph G(z) of the First Schedule of the Bill as the Salaries and
Remuneration Commission is mandated to advice on l'emuneration and other
benefits for public oflicels.

23. The National Health Insurance Fund (NHIF) submitted that it fully suppor.ts the Bill
considering its proposals as below:

(a) The definition of'the tet'm "household" to be amended to mean a nuclear unit of a
contributor', the declared spouse and children as the rrnit of contribution is the
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(d)
(")

household. A misintelpletation of the unit will have a significant inrpact on the
resoulces allocated to ot' genet'ated by the contributor;

(b) Include the Fedelation of Kenya employers in the Board of the Social Flealth
Authority as employers are a major stakeholder in the Social Flealth Authority
with regard to the payment of statutory contributions deducted fi'om employees;

(c) Combination of paragraph (g) rvith palagraph (h) (ii) of subclause (t) to provide
that "two persons, not being public officers, appointed by the Cabinet Secretary so

as to remove ambiguity as the Bill does not define who the informal sector
association is and there is no existence of such a body;

Set out express provisions on the nominating institutions in clatrse z (ii) and (iii);
Inclusion of the umbrella body representing all health care providers in the Board
of the Social Health Authority or secondments fi'om recognized affiliated bodies
on a rotational basis in clause 7;

(f) The requirements in clause 8 (1Xc) are restricted to specific sectors namely ICT
and heaith which has left out a myliad of people with wide experience as such the
clauses are too prescriptive thus limiting the powers of the appointing autthorities;

(g) Deletion of clause s(z)(e) as its provisions are already provided for r"rnder clause
s(z)(a) and a breach of the provisions of Chapter six of the Constitution will be

addressed by clar"rse s(z)(a) through criminal convictions;

(h) Amendment of clause 14, to lemove the requirement that the CEO must be an

Advocate is not appropriate for the position and objective as it limits other
qualified professionals and to make a Master's deglee a requirement for the CEO
as per the Public Selvice Commission guidelines for directors and above;

(i) Insertion of the words "as per approval by the Board" in clause zz(t)and for the
clause to make provision for regulations to stipulate the conditions for payment
out ofthe Fund;

O Amendment of clause 25 to include investment income including but not limited
to rental income so as to exempt the ALrthority's income fiom being subject to
taxes as such income received fi'om aleas such as investments and rental income
will be used to pay benefits.

(k) That the Cabinet Secretary must consrrlt the Board of the Social Health Autholity
in matters of registration, making of regulations on implementation of the
Emergency, Chronic and Critical Illness Fund, settlement of claims, stakeholder
engagement in clause 26(4,), clause 3o, clause 36, clause +7(2) so as to take into
account the Board's day to day operations on sttch matters;

(l) Deletion of clause 26(5) as the clause may raise operational challenges in access to
govel'nment services;

(m)Amendment of clause 28 to proyide guidance on who is able to access the funds
under the Emelgency, Chronic and Clitical Illness Fund and the modalities of
access to be addressed in the legirlations. This will aid in preventing misuse of the
funds therein as clause 28 does not provide the eligibility criteria for access to the
Irund;
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(n) Deletiott of clause 5.3(2) and 39(+) so that enroh'nent into the panel of providels,
contlacting of the services should be a function of the Board and inseltion of a
provision for gazettement upon empanelment by the Board;

(o) Insertion of a requirement that pr"rblication of termination of contracts on tl're
Autholity's website in clause s,l(6) as it informs the public and florvs from the
provision of gazettement upon empanelment;

(p) Specify that the Claims Management Office works under the dilections of the
Authority and the functions of claims management are functions of the Ar"rthority
and where any delegation is required, the same should be at the discretion of the
Boald. The regulations under the clause 35 must also be in place at least 6 months
after commencement of the Act for ease of transition;

(q) There is for clarification in whether the appropriate title is Committee or Tribunal.
If it is an independent body, who will fund its operations and how its decisions will
be enforced?

(r) On Part VIII, make provision for the role of the Board in managing complaints
internally and have the tribunal as the next recourse platform;

(t) Deletion of clause +a(5) as digitization is an operational matter that does not
require regirlations;

(t) Deletion of paragraph z (z) in the First Schedule in its entirety as disposal of assets
shall be guided by the provisions of the Public Procurement and Assets Disposal
Act, No. 33 of 2oL5;

(u) Amendment of paragraph 6(1)in the first Schedule to increase transition period
to two years as one year is too short to r"rndertake the whole transition processes
including the winding r"rp of contracts;

(v) Deletion of paragraph o(e), (s) and (+) and substitution with new paragraphs to
provide that the cul'I'ent NHIF staff shall be transitioned and deemed to be staff
appointed by the Ar-rthority under section tz of the Act. The Authority to within,
phased transition plan and not exceeding twenty-four months, review the
qualifications of these staff and may retain those found suitably competent and
qualified provided that such staffmay opt to remain in the service of the Authority;
and on such terms and conditions of service (not being to the disadvantage of such
pelsons) as may be agreed with the Autholity. An employed not retained should
retire fi'om the set'vice of the Authority under such terms and conditions that are
not detrimental to the staff(such as pension benefit, loans , medical cover etc.) or'
undertake early separation with sLritable compensation; and

(w) Inclusion of clauses on the transition of pension scheme management and
transition for the members of the Board who are eligible under the new Act until
the end of their term.

2{. The Council of Governors submitted that it had reviewed the Bill zozs and identified
several strengths and areas of concern as follows:

(a) That the development of the Bill was initiated without a guiding policy which
would have been critical as there is a paradigm shift in the way a public good is
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being delivered. Although the I{enya UHC Policy 2o2o- 2o3o exists, it does not
provide for the raft shift envisaged in the Bill;

(b) That it is not clear which jurisdiction of similar social, economic and political
environment has informed the policy and institutional proposals in the Bill;

(c) That in Clauses 2o,2s and 25, the Bill fails to state how the three Funds shall
interface and provide fol separation of the collection of plemiums and funds vis-d-
vis reimbursement and payment;

(d) That the Bill seelts to reform the health financing framework while delicately
addressing other key components albeit not comprehensively;

(e) That the Bill should legislate on the principles that underscore it namely
acceptability, affordability, accessibility, equity, transparency and accountability,
effectiveness and efliciency and sustainability which ale key in setting the
foundation for the law and institutional fiameworlt;

(0 A timeline for the development of regulations should be provided

(g) That Clause 56 should provide that the Cabinet Secretary shall in consultation
with the Board and the Council of Governols to make regulations under the Act;

(h) That Clause 26 should cover all categories of people and as such there is need to
re-think the definitions of contributor, household, indigent, and vulnerable
persons to allow for certain populations like childlen in childcare facilities and
older persons in homes;

(i) That Clause ++ of the Bill is not clear whether the Dispute Resolution Committee
is executive or non-executive and whether it is established as a quasi-judicial
structure;

fi) That clarity should be plovided in the First Schedule on whether the NHIF and
its assets will transition to all the three Funds or one of them as such amendments
should be proposed to take care of all issues including the NHIF officers, assets,
liabilities and the NHIF Board and in particular to ensure that the NHIF staffare
protected as especially their pension;

(k) Amendment of the Bill to incorpolate County Governments as key stakeholders
in health financing; and

(l) That the manner in which the Funds are established could be in contravention of
the Public Finance Management Act, No. 18 of zot2, and may need to be relooked
as the Fund established under the Social Assistance Act,2ol3 could not be

implemented because of the way it was established.

25. The Kenya Medical Practitioners and Dentists Council (KMPDC) srrbmitted as

follows:

(a) The Bill should lecognisb the functions of KPMDC pursuant to sebtion 15 of
Medical Practitioners and Dentists Act, Cap. 253 which recognizes the Council as the
regulator of all.health facilities in the.country;
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(b) Amendment of Clause 7 on Board composition to provide fbr lotation of health
professional associations since there are multiple health professional associations
in the cor.rntry;

(c) Deletion of the requirement that the Chief Executive Oflicer of the Authority
must be an Advocate of the Fligh Court of Kenya as it is an exclursionary
requilement with no jurstifiable basis; and

(d) Deletion of Clause 51 on conflict of laws which gives the Bill prominence over'
other laws on matters related to the provision of social health insurance.

26. The Federation of Kenya Employers, the premier and most representative employers'
body that employs 67% of formal private sector wage employees in Kenya, submitted as
follows:

(a) Deletion of Clause 5O so that the Cabinet Secretary will consult the Authority but
will not be bound by any advice given by the ALrtholity;

(b) Inclusion of FKE undet'clause i(1Xh) as representation in the labour sector'
representation is not complete lvhen the Government and worlters are lepresented
without employers;

(c) Deletion of "or levies" in Palt III and substitution with "monies allocated for those
pul'poses flrom the fees administered" to avoid double paynrent and incleased costs
to businesses;

(d) That thele is a risk of discriminating on individuals not registered under other
programmes of vulnerable persons such as Inua Jarnii;

(e) Inclusion of the terms 'social unit' and 'pel'son' in Clar-rse ez(t)for clarity;

(Q Prescription of specific applicable lates in Clause 2 (a) to conform with the Bill;

(g) Provision of clarity on whether the ten percent is one-o(f,, monthly or annual and
general clarity on penalties;

(h) That there is need to prescribe essential healthcale benefits in Clause 9t(t) so as

to clearly define the essential benefits;

(i) Provision of clear linkage between the Funds and the primary health cale services
in Clause 35;

fi) That the cap of administrative expense at |o/ois too high shor.rld be leduced to 2o/o

and similar to NSSF, the same should not exceed 2o/o of the audited financial
statement;

(k) Insertion of the words "as amended fi'om time to time" to confolm with the
provisions of the Data Protection Act,20l8 in Clause 4,8(4,) to ensure consistency
with the existing laws;

(l) Increase of the fine in Clause +9(t) to not exceeding one million in line with other
sinrilar provisions and subclauses (b) and (c) should stand on their own as they
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deal with senn,ice providers separate legal persons from the staff in ordet' to
standaldise the fines;

(m)Deletion of "Despite the generality" and substitution with "Subject to Clause 5o

(z) subsection (t)" in clause 5o(2) so that the malting of regulations does not
become optional;

(n) Addition ofl a new principle in clause 5o(4,): (e) meaningful public participation
specified under Article to(z)(a)of the Constitution to conform to the coustitutional
lequilement of public participation in the malting of regulations;

(o) Absorption of the staffof NFIIF and adherence to the due process provided for in
the applicable labour laws in paraglaph o(z) of the First Schedule to provide for
seanrless transition and protection ofjob and hor"rsehold livelihoods; and

(p) Inclusion of an expl'ess "saving" in Clause o(z) that automatically moves all NHIF
staff to the ne'*, Ar-rthority as asking staff members to apply afi'esh r.rnfair labour
practice.

Zi.The Kiambu County Empowerment Network (KCEN), a networlt of more than thirty
vibrant youth organisations rooted in Kiambu County, whilst supporting the Bill, made

the following submissions:

(a) Substitution of the word'may'with'shall' in Clause 24,and 3o to confer a dr"tty to
the Cabinet Secretary, to elirninate possibility of hindeling effective execution of
the Plimary Healthcare Fund and Emergency, Chronic and Critical Illness Fund;

(b) Separation of provisions within the Bill that specifically address youth concelns,
aspirations and their unique role in the society in Claurse 4';

(c) Review of the Bill to include mechanisms for recognising and accommodating
individuals with valuable skills and potential even if they do not meet the ten-year
experience requirement in Clause 8 which limits the appointment of the youth;

(d) Establishment of an Investment Committee, implementation of transpal'ency
measures, involvement of auditors or an oversight body, establishment of a code

of conduct and ethics, regular audits and encouragement of public participation in
Clause 98 to enhance transparency, accoLrntability and oversight in the investment
of the Authority's funds hence reducing the rislt of corruption and

mismanagement;

(e) Establishment of accessible registration centels, both physical and digital, across

the country and launch of comprehensive awareness campaigns and seamless

integration of the Social Health lnsurance Fund membership verification into
govel'nment systems in Clause 26 to simplify the process of providing evidence of
mernbership when accessing public services, enhancing efficiency and reducing
delays; and

(0 Inclusion of measures such as public access to financial reports, public consr"tltation
. and feedbaclt and citizen awal'eness campaigns in Clauses 42 and 4.3 to foster

greater citizen participation in the audit process, enhance transparency and build
trust ameng the pr"rblic.
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28.'flte eleven Civil Society Organizations involved on health, governance and human
rights cornprising of Amnesty lnternational Kenya, Transparency International
Kenya, Organisation of African Youth-Kenya, ICJ Kenya, Kenya Human Rights
Commission, Remusi Housing Cooperative Society Limited, People's Health
Movement, Young Professionals for Development, Kenya AIDS NGOs
Consortium (KANCO), Institute of Public Finance (IPF) and the Scaling Up
Nutrition Civil Society Alliance submitted as follows:

(a) Plovision of a nominee of CSOs by national health NGOs Network in Clause z as
they have in-depth knowledge on community needs;

(b) Revision ofcontributions to be remitted monthly for all hor-rseholds in Clause 27(9)
as annual contribution propagates ineqLrality;

(c) Exernption of emergency services from the precondition in Clause ez(z) since it
defeats the purpose of emergency services which is to save life;

(d) Addition of the definition of the term'individual'in Clause 2 as a contribr,rtor as
the government for legal purposes is also a pel'son, and should not be construed
as a beneficiary as it is also listed a liable contribr"rtor in Clause 27;

(e) Deletion of the words 'and who has been identified as such by the relevant
govel'nment body" to avoid discrimination of those who may not have been
registeled in clar-rse 2 and especially for persons not legistered under other
programmes for vulnerable pel'sons such as Inua Jamii;

(f) Inclusion of the words "transport of the ill or injured" in the definition of
emergency medical treatment in Clar,rse 2;

(g) Inclusion of two clauses in clause 1l and +t to define the powers of the Board and
the functions of the Board as the delegation clause does not malte sense without
express stipulation of the powel's and functions of the Board;

(h) That all staffneed to be competitively and openly lecruited in Clar.rse t7 because
appointments will leave room for bias and possible discr.imination;

(i) Abolition of the Primary Health Cale Fund in Clause 2o to avoid duplicity;
fi) Revision of Clause 2l to include county governments in the soLrrces of monies in

the Primary Health Cale Fund;

(lt) Deletion of the precondition in Clar"rse z6(5) which has potential to limit other
fundamental rights as provided in the Constitution including access to other socio-
economic rights;

(l) Addition of a clause to include a r,vritten jr"rstification as to rvhy the revocation will
be done in Clar,rse s3(+)so as not to open a window for abuse of power by the oflice
holder;

(m)Revision of Clause s5(+) to provide that regrilations on claims management shall
be made in consultation with the Autholity and revision of the Bill to the effect
that all legr-rlations to be made under the Bill ought to be made in consultation
with the Social Health Insurance Authority and subjected to public participation;
and
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(n) Deletion of the Primary I{ealth Care Fund to avoid duplicity as the same ls
plovided in the Primary Flealth Care Bill 2023;

29. The Confraternity of Patients Kenya (COFPAK), a non-pro{it organisation made the
following submissions:

(a) Deletionof 'oueyear''and substitution of 'saz'rnonthsor mol'e" in Clar-rse 2 as illnesses
like tuberculosis may take between six to twelve months of treatment and yet they
are chronic. This will prevent the disadvantaging of all the eligible population;

(b) Addition of 'and commodities'in Clause s(b) to emphasize inclusion beyond servrces
offered by healthcare providers;

(c) Inclusion of an organisation that champions patient safety and wellbeing at all
levels of healthcare in Clause z(t)(h) as patient organisations are currently not
represented; and

(d) Inclusion of patients' organisation namely COFPAK in Clause +5(b) as matters
about patients can be handled without involving theil representatives.

50. The Oflice of the Data Protection Commissioner made the following sr-rbmissions

(a) Provision of adequate safeguards and rneasures through which the persons being
registered understand their rights as data subjects and the Data Protection
Principles are applied on collection and processing of their data in Clause 26 and
4,8 so as to protect the rights ofdata subjects;

(b) Inclusion of a list of information that the Fund may require from its contributors,
as an additional provision to promote clarity and align with the principle of data
minimization as espoLrsed in the Data Protection Act, No. 24,of 2019.

(c) Amendment to include a new provision to the effect that "Any processing of
personal and sensitive personal shall be done in accordance with the Data
Protection Act, No. 24 of 2ot9." This addition will ensure that any processing of
personal or sensitive personal data under the Bill is done in accordance with the
Data Protection Act, 2o19 and the Data Protection Principles which requires
tlansparency, confidentiality, integrity and accountability.

91. The National Gender and Equality Commission (NGEC) submitted as follows:
(a) Amendment of the long title by inserting the words "to establish the Primary

Healthcare Fund; to establish the emergency, Chronic and Critical illness Fund,"
immediately after the word "Authority";

(b) The phrase "purchase plimary healthcare selvices fi'om health facilities" as used in
Clause 20 should be defined;

(c) The definition of the term "l{ealth Facility" should be defined as it is used in the Bill
to mean the whole or part of a public bl private institution, building or place, whether
for profit or not, that is operated or designated to plovide in-patient or out-patient
treatrnent, diagnostic ol therapeutic interventions, nursing, rehabilitative, palliative,
convalescent, preventive or other health service;
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(d) Amendment of Clarrse 6 by substituting "section gg"with "section 3s" (br ploper
closs referencir"rg;

(e) Amendment of Clause 7 to reduce the number of Board members to nine by
substituting "the director genelal fol Health" with "The Principal Secletary in the
State Department fol the tirne being in charge of social plotection" in clause z(t)(d),
deletion of the z(t)(e) and (g) without replacement. This is to align with the
plinciples in the Mutottgozo Code on Governance on membership of Boards. Further,
the State Department of Social Protection is in charge of issues and mattels relating
to tl're indigents and vulnelable persons and is in charge of the identification and
enlisting to the funds while the Attolney-General can be a co-opted member;

(Q Amendment of Clause z (+) by substituting the following phrase "afford equal
opportunity to men and women, youth, persons with disabilities, minorities and
marginalised" with "adhere to the principle of gendel equality and replesentation of
persons with disabilities" so as to align with Article zz (s) and s+ (e) of the
Constitution;

(g) Inclusion of new clause to the eflect that the Boald may where it deems appropriate,
co-opt any person to the Board as other pel'sons may add value to the Board but
cannot be appointed as substantive members due to limitations of membelships;

(h) Deletion of Clause 8(2Xb), Clar.rse 9(e) and Clause +6 (c) as the term unsound mind
is derogatory, discliminatory and prejudicial to pel'sons with mental disabilities and
does not align with the provisions of the United Nations Convention on the Rights
of Persons with disabilities (CRPD);

(i) Amendment of Clause 24,and go by substituting the term "may" with "shall" to make
it mandatory for the Cabinet Secletaly to malte regulations on the implementation
of the Primaly Healthcare Fund and Emergency, Chronic and Critical illness Fund;

fi) Deletion of Clause z6(5) as it offends the provisions of Article tz(t) (a) of the
Constitution on entitlement of,citizens; and

(lt) Inclusion of a new Clause 3oA on the Appointment of Fund managel's as follows-
"There shall be Irund managels of the Fund who shall be competitively recluited and
appointed by the Board".

32. The Kenya Medical Association (KMA), the umbrella professional association for
doctols in Kenya, sLrbmitted as follows:

(a) That the definition of the telms "beneficiary and hor-rsehold" ought to clarify whether'
beneficiaries must or must not be biological children of the contributor', whether a
household is only defined by biological or nuclear family or members of the
contlibutor ol those living in the same household;

(b) Amendment of Clause 3l and 32 since the Social Health Insurance Fund is a social
insurance cover and shor-rld do away with enhanced benefits pacltage fol civil
servants since the law does not deplive anyone the oppoltunity to engage with
private insurance covel's for complimentary cover. This ensules equal treatment for
all Kenyans;
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(c) Inclusion of penalties fbr denial of'emergency healthcare to Kenyans in clause 28 as

this is a constitlrtional right;

(d) Supported the lorvering of the minimum rates for r-rnernployed Kenyans as well as

subsidies fol the vulnerable in Clause 27 as it promotes inclusivity. Without sLrch

capping, the high salaried Kenyans would end up paying more than three times what
they wor-rld have paid for private medical insurance;

(e) The Board should have representation of KMA as proposed in Claurse s (t)(h) as

healthcare delivery is delivered in teams and the physician is the team leader;

(Q Amendment of Clause 7 (h) (ii) and (iv) to explicitly plovide how the representatives
of the contributors in informal and formal sectors will be nominated and also include
patient representation in the Board;

(g) Inclusion of a requirement of a degree in l'realth, health systems and expertise in
ICT in Clar-rse 13 as qr-ralifications of the CEO's oflice must be clearly stipulated
within the Bill for guidance and transparency;

(a) That the Chief Executive Officer should hold a minimum of a bachelor's degree in
Medicine and Surgery, Dentistry or Pharmacy or lelated degree with knowledge in
health financing, economics and insurance in Clause t+(t)(a) as a background in
healthcare provides expertise in health service delivery which is critical for the
successful implementation of the Bill;

(b) Deletion of the requirement of the CEO being an advocate of the High Court of
Kenya in Clause 14, I (b) as the legal team is represented on the Board by the
Attorney General;

(c) That the Corporation Secretary shourld have a bachelor"s degree in business, finance,
public administration, law or related fields and have suflicient knowledge in
administration and should be a Certified Public Secretary in Clause 16 (2) (a) and (c).
The Bachelors of Law degree only limits other professionals with suflicient
knowledge in public administration;

(d) That Part III reaflilms and supports tax funding for primary health care which is

the cornerstone of healthcare and ought to provide for sufficient funding for the
PHC fund based on population health needs in Clause 23 as investment is cheaper in
the long run;

(e) The period of twelve months adopted in Clause 27(lxb) should be applied to Clause
z6(z);

(Q That the contribution rate has not been prescribed in Clalrse 27 (2) (a) and suggested
that the rate be based on Basic Salary and not Gross Pay at a rate of 2-3o/o of the
Basic Salary as additional benefits should not be subject to health insurance
contribution as it takes away from the intended cushioning;

(g) That Clar-rse 21 (3) allow a more flexible payment: monthly, quarterly, biannual or
annually. Annual payment locks out majority of self-employed and underemployed
individuals who often struggle to pay.

(h) That under Clar"rse 27(6), the penalty must not exceed 5%.
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(i) That "Sin taus" including taxes fi'om alcohol, tobacco, sugar industly and other
prodr.rcts that inclease the development of chronic illnesses should be made a source
of monies for the Ernergency, Chronic and Critical Illness Fund.

(j) The benefits package provided under clause s t( t) should be published before the Bill
is passed as health professionals, beneficialies and Kenyans ought to ltnow the scope
of benefits that shall be provided in the Bill;

(k) That the tariffrates under Clause 32 (r) should be published for cornpleteness of this
Bill as health professionals and providers ought to be compensated failly as pel the
prescribed I'ates . The tariffs must talte into consideration the professional fee rates
of medical services as presclibed by the Medical Practitioners and Dentists
(Professional Fees) Rules, 2016 (Legal Notice No. lS l).

(l) Amendment of Clause 32 (s) to provide fol specific time fi'ame within which tariffs
ale reviewed as opposed to leaving it open;

(m)That clarity is requiled on the constitr"rtion of the empanelling body as desclibed in
Clause 93(+) of the Bill as services under claims should not be outsourced but the
department should be adequately staffed. This is the core business of the Authority
and therefore claims management should be supported by doctols and health
professionals to increase efficiency and reduce fi'aud. Outsourcing will increase costs
in the current claims process as healthcare workers have faced challenges getting
apploval fol genuine procedures for patients due to the lack of understanding from
the preauthorisation team;

(n) That Clause ss(t)(a) ought to specify that investments must be in the form of low
rislt, cash and cash equivalents and not fixed assets. Invested frrnds should be able to
be liquidated within a month to meet the needs of the fund when required as the
funds are social funds whose sole pul'pose are to ensure equitable access to healthcare
and not to make alternative income;

(o) That under Clause 4,9 should provide for the offences related to fi audulent activity,
and ourght to provide for the l'ecovel'y of funds in addition to fines and implisonment
as recovel'y is ltey in ensuringjustice for the contributor and the beneficialies;

(p) The imprisonment term for misappropriation of funds under Clause a9(2) should be
increased from five to ten yeal's as financial misconduct causes greatel halm; and

(q) That the amounts payable under Clause 5o(2)(b) should be determined by Parliament
sirnilar to other taxation/contributions and not the Cabinet Secretary.

33. The Haki Yetu Organisation, a Human Rights Organisation registered as Charitable
Trust submitted as follows:

(a) That the organisation acltnowledges the inefliciency and gaps within the health
sector and in particular, the problems surrrounding the National Health Insurance
Fund which necessitates some radical change so as to attain the goals of Universal
Health Coverage;
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(b) Tlrat it is a joint responsibility lor the Government ancl wanatchi to have a

functionable ancl efficient social health cover by pulling lesoLu'ces together and
spreading the rislt;

(c) That the contributions rates and the minimum capping shorild be legislated so that
Kenyans can be made aware of the same without having to rely on roadside
declarations; and

(d) That Parliament exercises prudence and cale while considering the Bill so as to give
Kenyans eflicient and more practicable healthcare solr.rtions and to protect Kenyans
from exploitation.

3.1. Dr. Peter Ongwae, the PSK practice Chairman submitted that the Pharmaceutical
Society of Kenya shor.rld nominate a suitable pharmacist to fill the slot allocated to
healthcare providers as medicines account for a large budget of insurance claims. The
experience of a pharmacist will therefore greatly assist the Board in the lationalization
of medical claims.

95. Mr. Rashid S. Osman made the following submissions

(a) Amendment of Clause 27 to provide for letired public service employees;

(b) Amendment of Clause 2i(2)(a) to provide for two instances (i) "in case of a hor-rsehold
whose income is derived fi'om salaried employment by a monthly statutory deduction
fi'om the wages or salary by the employel as prescribed by under this Act and (ii)
in the case of a household whose income is derived fi'om a monthly pension through
a monthly statutory dedr"rction fi'om the pension by the pension scheme as prescribed
by this Act";

(c) Inclusion of pension earning retired ernployees in the definition of a contributor in
clause 2;

(d) That Clause 27 plovides for a health insurance scheme for public service officers
(retirees) who served the country with dedication and valour as they do not enjoy a

medical scheme due to the high cost of private medical insurance;

(e) He expressed concern that available data denotes that the former public service
officers die aftel barely enjoying retirement for five years mainly due to lack of a
medical scheme or expensive medical scheme and as such these pel'sons should be

treated as a special category within the social health scheme; and

(Q That the Board of the Social Flealth Authority should give fir'st preference to the
qualified staffof the NHIF in the transition to the Authority undel paragraph 0(z)
of the First Schedule to the Bill since the NFIIF staffhave institutional rnemory and
a wealth of experience. The NFIIF staff may also suffer mental health due because
of being required to retire ol to move to a new worlt environment.

36. The Kenya Union of Commercial Food and Allied Workers submitted as follows

(u) A nominee of the Iredelation of Kenya Employers ought to be included in the Board
of the Authority as the FKtr plays a critical role in ensuring that the deduction fi'om
employees are ren'ritted to the Authority;
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(b) Amendment of ClaLrse 8(b) by cleleting the requirement of deglee fbl a person to be
the Chairpersorl or member of the Board;

(c) Amendtnent of Clause s(t)(c) to include labor"u'relations and human resoul'ce
practice as additional areas of specialization;

(d) Addition of paragraph z(r) of the trirst Schedule to inch-rcle liabilities so that the
Authority takes over the hrnds, assets and other property as well as the liabilities of
the NHIF;

(e) Deletion of paragraph z(z) of the First schedule;

(f) Arnendment of the First Schedule to provide that upon operationalisation of the
Authority, all the staff of the Fund on the appointed date be deemed to have
automatically transited and become the employees of the Autholity without being
subjected to a fi'esh recruitment exercise or being forced into retirement or'
ledeployment within the Public Service where they have no experience and
expertise.

37. The International Commission of Jurists (ICJ Kenya), whilst expressing its sr,rpport
for the Bill, made the fbllowing submissions:

(a) Inclusion of "vulnerable groups as defined in Article 2 t of the Constitution of Kenya"
in the definition of the vulnerable persons as the lach of a comprehensive social health
insurance scheme in Kenya has led to the exclusion of membels of marginalized,
vulnerable and disadvantaged gl'oLrps such as women, youth and other key
populations fi'om accessing quality healthcare services. This remains a significant
threat to the goal of Universal Health Coverage by 2oSO;

(b) Inclusion of "any monies fi'om County Governments as may be appropriated by
County Assemblies" in clause 21 as one of the Primary Healthcare Fund sources as
the County Governments have a duty under Part2 of the Fourth Schedr-rle Part Z of
the Constitr"rtion to promote primary health care;

(c) Inclusion of a new provision in +2 (4) to the effect that "Within thlee months
following the completion of the audit process by the Auditor General, the Board of
the Authority shall cause the audited accounts of the Funds to be published in at
least two daily newspapers widely circulated throughout Kenya and also on the
Social Health Authority's website.'r.Article 232 (t)of the Constitution provides that
transpat'ency and provision to the public of timely and accurate information among
the values and principles of public service. The Social Health Autholity's functions
include managing Funds established under the Act and receiving all contributions
and other payments required by the Act;

(d) Introduction of a new plovision in clause,lS to provide that "the Board will publish
and publicize the Social Health Authority annual repolt transmitted to Parliament
under subclause +s (z).The Commission indicated that the Board must publish and
publicize the Social Health Authority annual repolts and financial statements on its
website to enhance accountability and build the public's confidence that healthcare-
related financing is going to be handled by a trustworthy agency. Social Health
lnsut'ance will be the locus for frnancing health care in Kenya which requires the
Ar"rthority to be transparent and accountable;
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(e) Introduction of a new provision to establish a structure fbr public participation and
stalteholder engagement so as to give public participation the ability to influence
decision making by the Authority; and

(Q Intloduction of a new provision in clause.lT to the effect that "the Authority shall
Iteep proper records on social health insurance funding, processes and programmes".
A person who wishes to access the records sLrbmitted to the Authority under this
Act may, on application in r,vriting to the Authority, be granted access to the records.
The Bill should provide stringent provisions on access to financial and non-financial
information on social health insurance funding, processes and programrnes.

3s. The Rural Private Hospitals Association of Kenya (RUPHA) submitted as follows:

(a) Deletion of the words "approved by the Board" and substitution therefor with the
words "the accrediting body" in the definition of "empanelment" as this gives the
Board of the Authority power to usurp the functions ofanother government agency,
the accrediting body;

(b) Make provision for the definition of the word "healthcare facility" in line with the
Health Act,2otl so as to distinguish it fi'om a "health care provider";

(c) Make provision for "essential healthcare" in Clause 2o so as to properly demarcate
the scope of primary healthcare;

(d) Definition of essential health services in the context of primary healthcare and
provide a clear distinction between healthcare provider and healthcare facility as the
aim of the Primary Healthcale Fund is "to purchase primary healthcare services fi'om
health facilities"'

(e) Redrafting of Clause 5(f) as guidelines are advisory and non-binding in nature
whereas regulations have the force of law and are enforceable;

(Q That Clause 7(tXhxiii) be redrafted specify that "private healthcare facilities" will
be represented in the Bill;

(g) Inclusion of "monies appropriated by the National Assembly for provision of Primary
Health Services to indigent and vulnerable persons" in Clause 21;

(h) Amendment of Clause 24,to require that "in consultation with the Cabinet Secretary,
the National Social Health Authority Board shall malte legulations for the Primary
Healthcare Fund" as the implementation of the Regulations, upon publication by the
Cabinet Secretary, will be calried or"rt by the Board;

(i) That the purpose for which the Social I{ealth Insurance Fund is established should
be explicitly stated fol clarity and to limit any misappropriation of monies that will
be paid into this Fr"rnd;

(j) That Clause 26(r), (z) and (s)be amended and the word "contributor" be used since
the term "membel"' is misleading as tb the intent of clause 26;

(k) The phrase "after depletion of the social health insulance cover'" be deleted from
Clause 28(a);
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(l) That Clause 3o be ledrafted to state that the Board shall malte leglrlations for the
Emergency, Chronic and Critical Illness Fund so as not to rveaken the Board;

(m)That the word "empanelment" be excluded in clause g9 as its not envisaged as a

function of the Social Flealth Authority but rather it is a function of a separate
accrediting body alluded to in Clause ss(z);

(n) Amendment of Clause 32 to create sector wide acceptance of any prescribed tariffs;

(o) Renaming of the Clairns Management Office to the "Claims Management and
Settlement office" since Clause s6(t) assigns the "payment function" to the
"Authority" whose only other ol'gans are the "Boald" and the "Dispute Resolution
Committee";

(p) Inclusion of "the settlement of valid claims on behalf of the Authority as a furnction
of the renamed Claims Management and Settlement Oflice in Clar-rse ss(z). The Bill
should provide for the stafling compliment of the claim's settlement function carried
out on behalf of the Authority by the Office;

(q) Clause 4.5 which establishes the Dispute Resolution Committee to appear first as the
order ofprecedence ofthe clauses appears incorrect; and

(r) Deletion of Clause 4.8(2)(d) as empanelment is a not a function of the Social Health
Authority and is therefore outside the ambit of the Bill.

39. The Moi University submitted that enhanced benefits schemes and pachages for public
institr-rtions shor.rld be letained so as to cushion the staff of'the university and their
dependents.

ao. The Health NGOs Network, whilst presenting the views on behalf of t t2-member
health CSOs, submitted their views as follows:

(a) That the Bill should incorporate clear control mechanisms to oversee the funding
and opelation of critical components such as the means testing instlument. An
oversight committee should be established to conduct legular audits to ensure
transpat'ency, accountability, eflicient resource allocation and utilisation.

(b) That CSOs be incolporated in the governance structule to ensure accountability,
representation and diverse perspectives in healthcare policy folmulation and
implementation;

(c) That the Bill outlines a mechanism of actively engaging with and infolming Kenyan
citizens about the operationalisation of the Bill particularly on increasing
contributions; and

(d) That suflicient time for public participation at the county level be allocated by
sharing a well-defined schedr"rle of time and dates for public consultations and
feedback plovided to stakeholdels on how their recommendations were actioned.

{,1. l-he Economic and Social Rights Centre-Hakijamii noted that thele is a part of the
Bill that contradicts the objects of the Bill of ensure that all Kenyans have access to
affordable and comprehensive quality health services.
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+2. The Social Protection Actors Forum made the following submissions:

(a) That the Bill exhibits a proglessive orientation in certain aspects of its provlslons.
However, it also pl'esents notable gaps, as it delegates considerable decision-mahing
of the Authority to the Cabinet Secretary and the same should be redrafted
particularly to curb budgetary irregularities that persist within the current funding
structure;

(b) That it is imperative to underscore the importance of achieving tl'anspal'ency and

accountability within the implementation of the Bill; and

(c) That the provisions of tariffs should be designed in an equitable and reasonable
manner considering the distinct economic circumstances of individuals so as to
ensure that the financial burden ofhealthcale is distributed fairly and in accordance
with the prevailing economic conditions of each citizen.

.13. The Former Parliamentarians Association (FOPA) subrnitted that paragraph 5(1) of
the First Schedule to the Bill to allow the Social Health Authority to provide enhanced
benefits schemes and pachages for retired civil and public servants as the current
plovision will expose retired public sel'vant to catastrophic medical expenditures and
possible impoverishment as the majority do not have a post-r'etirement medical scheme.

The Association emphasized that if enhanced schemes al'e scrapped, retired presidents
and other retired VIPs will no longel have affordable medical covet' that does not
discriminate based on age, pre-existing conditions and other restrictions.

4.,[. The Kenya Association of Private Hospitals (KAPH) surbmitted as follows:
(a) Amendment of Clause 2 by replacing the definition of "chronic illness" to mean "a

serious and potentially life-threatening condition that demands urgent medical
intervention and can have a severe adverse impact on a person's health, well-being,
and quality of life";

(b) Amendment of Clause 2 to maintain the term "health care provider" and not using
it interchangeably with "health care services" and the former should be adopted in
line with the Health Act, Zot? and deletion of the word "health care services"
where it is used to mean healthcare providers;

(c) Deletion of the definition of the term "spouse" and substitution with "the wife ol
husband of a contributor"

(d) Amendment of Clause 5 (d)by adding a new provision to the e{Iect that "a uniform
contract for healthcare providers with incremental essential packages be signed as

one goes r.rp the levels in private hospitals. This will provide the minimum
requirements for contracting and checldist per inct'emental level of health care and
services as opposed to culrent discrirninatory NHIF model that negated care up

the levels fol private hospitals;

(e) Amendrnent of Clause 6(2) (") by replacing the rvord "healthcare provider" with "a

representative of the consortium of healthcare providel associations";

(f) Deletion of private health facility in Clause 8(2) (d) since they are eligible under
the plovision of clause z(h)(iii);
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(g) Deletion of Clause l"t(t)(b) that the CtrO ought to be an Advocate ot'the l{igh
Court of Kenya since the CtrO should have a healtl.r-related bacltglound;

(h) Expound on "how the services shall be purchased" in clause 20 and "purpose ofthe
fund" in clause zo (a), (zo b), (es a) and clause 28;

(i) Amendment of clause 20( d) to define the deadline for settlement of claims by the
Fr.rnd;

(j) Amendment of Clause 3o to read "The Cabinet Secretary shall malte leglrlations
fbr the implementation of the Emergency, Chronical and Critical Illness Fund in
consultation with stakeholders";

(k) Introduction of a new clause 31 (3) to read "The essential benefit package shall be
accessible to beneficiaries in any healthcare facility of choice" as
patients/beneficiaries have a right to access healthcare fiom any preferred
healthcare provider be they pr"rblic, private, faith based, community ol non-
governmental. This will obligate the Autholity pay for a uniform benefit package
ofcare for any service given across all levels ofcare;

(l) Amendment of Clause 32 (2) to state that "The cabinet secretary shall in
consultation with the board other stakeholders prescribe the tariffs applicable to
the benefits pachage under this Act";

(m)lntroduction of a new section under Clause 93 to explicitly provide that the thlee
Fr"rnds are l'un under the Social Health Authority and to introduce clauses showing
interdependencies of the Funds;

(n) Amendment of Clause 94, (5 ) to state that "The aurthority shall terrninate the
contract with any health care provider where such health care provider or health
care facility fails to meet the criteria prescribed by the cabinet secretary under
subsection (s) , in accordance to the dLre pl'ocess established by the cabinet
secretary" so as to ensul'e that the parties are awal'e of their legal obligations under
the Act and to introduce a due and fair pi'ocess before contract termination;

(o) Amendment of Clause 35 ({,) to state that "The Cabinet Secretary shall make
regulations for the better carrying out of the provisions of this section in
consultation with other stalteholders" as all major stakeholders should be involved
in the pl'ocess;

(p) Deletion of Clause 38 on Investment of funds as funds of the Authority should not
be invested to avoid delays in settlement of claims;

(q) Amendment of paragraph o (t) of the First Schedule to the Bill as the transition
period of one yeal transition period may not be; and

(r) A multidisciplinary committee comprising of all staheholders to be established to
oversee the transition so as to ensure that historical issues are satisfactorily settled
before NHIF is winded Lrp.
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{5. The Pharmaceutical Society of Kenya made the fbllowing submissions

(a) That the appointment of a non-executive chairperson should be left to
Healthcare Professional bodies in Clause z (t) so as to ensure health ethics are
ahvays upheld and to prevent political interferences with the Board at the
expense of good dispensation of healthcare;

(b) Addition of '(v)a nomination from the Pharmaceutical Society of Kenya (PSK) in
Clause z(h) as pharmacists are healthcare providers and would play a critical role
in the Board of Authority on how to rationalise rnedical resources for positive
health outcomes;

(c) That reimbursement approval should be done by the Public Service Commisston
as its independence can be compromised if their reimbursement needs the
approval ofthe Cabinet Secretary ofHealth under clause 12;

(d) That the Claims Management Office ought to be a Department ol a Directorate
of the Social Health Authority as it cannot be a private entity for good
stewardship and govel'nance of use of Public Funds;

(e) Addition of the list of responsibilities in Clause s5(z) of the Pharmacist Office in
the CMO to ensure that any surplus made from the Claims Management Office
is expended towards the provision of healthcare;

(0 Provide for accreditation in Clause 33(2) of providers or facilities to the Social
I{ealth Insurance Fund by their respective regulatory aurthorities with requiring
additional empanelment as it creates a barrier and adds to the cost of healthcare
provision; and

(g) Inclusion of at least two healthcare practitioners possessing a bachelor's degree
in Clause 4,5(z) as the dispute and resolution committee will be handling
practicing healthcare professionals and healthcare matters.

4,G. The International Budget Partnership Kenya, whist supporting the Bill, made the
following s ubmissions :

(a) That Clause 27 (2) (b) should consider the unsalaried Kenyans without a monthly
income by stipulating at what point in the year, they make such contributions for

. planning purposes, as Government will likely run into challenge where most
people will be default in remitting annual lumpsum amounts;

(b) That clarification should be provided on whether Clause 21 (2) (c) both national
and county govel'nrnents are responsible for the payment of the pt'emiutns thelein;

(c) That Clause 2o does not shed light on issues on the making claims by public health
facilities as the process is not straightforward and has deeply aflected healthcare
services at the cor"rnty level. Based on the Fourth Schedule of the Constitution, any
national level legislation that touches on delivery of healthcare in county facilities

. must provide for the balance of functional responsibility and the accompanying
finances necessary to facilitate the fulfilment of these responsibilities. To fulfil
their functions, counties should be given a chance to be innovative and to run own
plimary healthcare models with enotrgh resourcing;
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(d) That the National Assembly ought to clarify whether the separation of the NFIIIi
into the separate funds may create an additional Iayer of bureaucracy in
management of social health insurance schemes;

(e) That legislation governing financing insulance schemes shoulcl consider the
inequality and changes in accessing healthcare in the country; and

(f) That the Bill addresses challenges faced by the current NHIF scheme including
issues at'ound duplication and fi'agmentation of programmes as well as thi
transpal'ency of the Fr"rnd's finances.

+7. The Kenya Health Federation and the Kenya Medical Practitioners Pharmacists
and Dentists' Union, whilst supporting the Bill, made the following submissions:

(a) That the definition of "consent" should enhance oppoltunities including
provision ofreasonable accommodation for a person with a disability to rnake
informed choices in Clause 2;

(b) That the definition of "data disaggregation" be included to mean the
presentation of numet'ical and non-numerical data blolten down into detailed
sub-categories and specific dimensions including age, sex and disability to
illuminate undellying trends and patters in healthcare system;

(c) Review and harmonization of the definitions and relationships of the terms:
D_rgital Health, Telehealth, Telemedicine, E-Health, and comparison of the usage
of the terms in different jurisdictions and the World Flealth OrganisatiJn
guidelines;

(d) Amendment of the Health Act,2oti to anchor the Agency in Bill such that issues
ofinformation management are not handled in separ.ate laws;

(e) Inclusion of nonstate actors in Clause 6(b) and amendment of Clause o(d) to
provide that the Agency shall ensure health data accessibility and por.tability"
which will gualantee seamless access to information as guaranteed in the
Constitution and other legal fi'ameworks;

(f) Removal of the Principal Secretary for ICT in Clause a(r)and substitution with
the Director-General for Health as the technical advisor to the Ministry of
Health;

(g) Amendment of Clause 8 (tXf) to provide that'One person nominated by the
Council of Govet'nors fiom among the County Directors of Health' as counties
need replesentation in the Board of the Digital Health Agency;

(h) Amendment of Clause 8(1)(h) to provide for the representation of the patients
in the Board of the Digital Health Agency;

(i) Deletion of Clause s(s) to provide for approval of consultancy services by the
Board to guide operationalisation of mandates as there, may be room for
exploitation and expansion of the Board's capacity which may bring about
govel'nance issues;

fi) Amendtnent of clause 12 to t'equire that the CEO ought to have a master's

33



clegree instead of' a bachelor"s deglee; tlained persons excluded fi'om list ot
qualifications provided;

(k) Inclusion of telm limits in Clause l3(t) so that the Corporation Secretary will
serve for period of 3 years renewable for a further 3 years;

(l) Mahe provision on disaggregated data in the proposed Health lnformation
System undel Clause zt(s);

(m)Amendment of Clar"rse 28 as the custodian of digital health data as infbrmation
held in the data system can only be referenced as digital health data;

(n) That the Data Controller in Clause 32 appointed by the Cabinet Secretary, to
maintain and transmit health data at the national level ought to be a health
professional who understands the vitalness of sr,rch data and facilitates fast
transmission of the health data;

(o) Deletion of Clar.rses 46 to 5o as they similar to the provisions of the Health Act,
2oI7 which under section 103 reqr,rires the making of regulations for better
operationalisation of e-health and telehedth;

(p) Alignment of Clause 5 t with the Environmental Management and Coordination
Act and the roles of National Environment Management Authority (NEMA) in
the management of e-waste as NEMA has developed guidelines on the same;

(q) Consideration of alignment with ICT and telecommunications laws on
management of e-waste and the same can be adequately covered under the Health
Act,2Ol7;

(r) Amendment of Clause 52(t) as it does not strictly fall under digital health laws
and may be adequately covered under the Health Act,2oll;

(r) A special directorate may be set up to oversight health data control and
management with the health data protection regr"rlations being enacted under the
Data Protection Act, No. 24. of 2,Otg so that the hrnctions of the Data protection
Commissionel' are not infi'inged upon;

(t) Harmonisation of offences in Data Protection Act,20l9 and the penalties and
offences proposed in this bill;

(u) Health data controllers and pl'ocessors must have healthcare training for ease of
data management and comprehension of system operations; and

(v) That there is need for alignment with the Science, Technology and Innovation
Act, 2o13 and the Pharmacy and Poisons Act, Cap 24,4. on matters of healthcare
research and dealing with sensitive health research data.

{,8. The Caucus on Disability Rights Advocacy (CDRA) and the United Disabled

.Persons 
of Kenya (UDPK) submitted as follows:

(a) That the Bill shor.rld accelelate realization of the government's critical
' commitment in the 2029 Budget Policy Statement to ensure 1Oo% enrolment

rate of persons with disabilities in the HealthCare Schenres.
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(b) That the social health insulance schemes shorrld consider the intelests of
Persons with disabilities including addlessing barriels to enrolment to the
schemes by PWDs, plovision of sr-rfficient financial suppol't to PWDs and
ensuring that healthcare services and ploducts meet the needs of PWDs
including assistive devices and other disability related services;

(c) Inclusion of guiding plinciples namely equity, non-discrimination and access in
the Bill as they anchol the execution of the plovisions of the Bill;

(d) Arnendment of the definition of the word "beneficiary" to state that a beneficiary
is a person with disability who is not a contributol as the current provision locks
out persons with disabilities who might not be able to pay for the Social Health
Insurance Fund;

(e) Amendment of the definition of "Universal Health Coverage" to state that all
individuals and commr-rnities have access and receive full lange of the health
care services they need and to include the fact that UHC entails healthcare
services for persons with disabilities which inclurdes rehabilitative, habilitation,
assistive devices, speech therapy, physiotherapy, occupational therapy and
audiology" as access to set'vices is a key indicator of the effectiveness and
adequacy of health care systems;

(f) Insertion of the definition of the wold "disability" as defined in Alticle t of the
United Nations Convention on the Rights of Persons with Disabilities
(UNCRPD) to provide clarity on who qualifies to be a referred to as a beneficiary
in the disability category;

(g) Tltat there is need to provide for representation of the persons with disabilities
in the Boald of the Social Health Authority in clause 7(IXj) as there is a close
nexus between disability and health as persons with disabilities are likely to
experience health problems and health pr:oblems can lead to disability;

(h) Deletion of Clause 8(2) (b)as the principles non-discrimination and inclusion is
clearly outlined in the Constitution. The Employment Act, 2oor further
provides that no pel'sons will be discriminated against at the workplace on the
account of their disability;

(i) Deletion of the word'"be" in clause zG (L) for grammatical correctness;

[) The legistration process under clause zo(+) should be inc]usive, accessible and
equitable for all persons with necessary support fol participation and as such
efforts should be made to reach out to under- represented gl'onps for enrolment.

(k) That clause 26(5) may refranchise vulnerable groLrps inch.rding persons with
disabilities who already face a myriad of barriers in participating in pl'ocesses
on an equal basis with othels .This is not good as the Bill has no explicit
provisions on how it will facilitate enlolment of persons with disabilities and
other vulnerable gl'oups; and

(l) Insertion of the word "inclusive" after the word "facilitate" in clause *?(r) on
'facilitation of public participation and stakeholder engagements as most
vulnerable groups including persons with disabilities fhce barriers in
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participating in public participation processes.

4,9. The Kenya Association of Manufacturers (KAM) in a letter dated 22nd September,
QIQS acknowledged receipt of the National Assembly's letter REF:NA/DDC/DC-
H/aoas/(O89) requesting KAM's views on the Bill and requested for extension of time
to submit the same.

50. The Report contains an analysis of the above stakeholder submissions on the Bill noting
the general comments in support of or against the amendments. The analysis is
presented in a table annexed to this report as Annexure 5 which highlights the
stakeholder comments and the Committee resolution on the various clauses of the Bill.
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CHAPTER FOUR

4.O COMMITTEE OBSERVATIONS

51. The Cornmittee, having consiclered the Social l-Iealth lnsurance Bill, q,ozs, National
Assembly Bill No. 58 of 2023 and submissions flom stakeholders, made the following
observations:

(a) The Bill regulates the provision of social health insurance which will redr.rce the
current high costs ofout of pocket expenditr.u'e on healthcare by Kenyans. In doing
this, the Bill ensures the fulfillment olthe economic and social rights guaranteed
undet'Article +g of the Constitution of Kenya,20to, in particulal tlte right to the
highest attainable standard ofhealth and the light to social security;

(b) The Bill plovides for the coverage of costs of emergency treatment, critical illness
and chronic illness through the establishment of the Emergency, Chronic and
Critical Illness Fund. This Fund is premised on the Constitution of Kenya , 2oto
which provides that a pel'son shall not be denied emergency medical treatment;

(c) The Bill promotes the attainment of Universal Health Coverage in the country as
it seelts to ensure that all Kenyans have access to affordable and comprehensive
quality health services. This is through the provision of a health cover fol older
pel'sons, indigents and other vulnerable persons in society including persons in
Iawful custody. The Bill is therefore aligned to the Constitution of Kenya, eoto
which requires the government to plovide appropriate social security to pel'sons
who are unable to support themselves and their dependants;

(d) The Bill repeals the National Health Insurance Fund Act, No. 9 of 1998 and seelts
to separate the functions of registration, claims management, empanelment and
dispute resolution that were being performed by singular entity. This separation
will enhance efficiency through reduction of administrative costs;

(e) The Bill also makes the Social Health Authority a stlategic purchaser compared
to the National Health Insurance Fund which has been a passive purchaser. The
Bill therefore provides for the active identification of the sets of health services to
which the population is entitled, choosing of providers fi om whom services will
be pulchased, deciding how these services should be purchased, including
contractual at'r'angements and mechanisms of paying providers. With this, the
Social Health Authority will be responsive to the health needs of Kenyans as
contemplated in the Kenya Universal Health Coverage Policy, eoeo-2oso; and

(f) The Bill is furthel aligned to the Kenya Health Financing Strategy, sozo-zoso
whose goal is to ensure adequacy, efficiency and fairness in the financing of health
services in a tnanner that guarantees all Kenyans access to essential high quality
health set'vices they lequire. The Strategy calls for the prioritization of
mechanisms to pool resoul'ces in a manner that ensLrres efiiciency and equity
throLrgh creation of several pools of funds including the social health pool to meet
the costs of health services in Kenya. In fr-rrtherance of this, the Strategy
recommends the establishment of a functional and autonomous Kenya Social
Health Insut'ance trund for the management of the mandatory-pooled health
l'eventtes needed for curative and rehabilitative essential services. The strategy
further recognizes that a single social health insurance fund, governed by an
independent board and supported by a competent management, is the preferred
institutional mechanism lor mandatory insurance, as it limits administrative
expenses, which are usually high with multiple social health insurance funds.
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CHAPTER FIVE

5.O COMMITTEE RECOMMENDATIONS

The Committee recommends that the House adopts the Social Health Insurance Bill, zogs,
(National As v with amendments
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CHAPTER SIX

6.0 SCHEDULE OF AMENDMENTS

52. Upon considering the Social Health Insurance Bill, zoz3, National Assembly Bill No. 58

of zozs and sLrbmissions from stakeholders, the Committee ploposes the following
amendments:

CLAUSE z

THAT Clar,rse z of the Bill be amended by-
(a) deleting the wold "National" appearing in the definition of the term "Board";

Justification: To align with clause + of the Bill that establishes the Social Health Autholity

(b) deleting the words "at every stage of their development, through their full
participation and at an affordable cost to the community and country, in the
spirit of self-reliance and self-determination" and substituting therefor the
words "at levels l, 2 and s of health selvices, to meet their health needs at
evel'y stage of life cycle, with their full participation and at an affordable cost
to the community and country";

Justification: To speci$ that plimary health care selvices are oftbred at level I, 2 and s as

delineated in the First Schedule to the Health Act, No. 2r of qorl.

(c) deleting the definition of the phrase "risk spreading";

Justification: The Social Health lnsurance Fund, being a social fund with one pool, is not
supposed to provide enhanced schemes and as such there is no need for lisk spreading.

(d) deleting the words "who for the tirne being is named as such by the contributor
for that financial yeal'" appealing in the definition of the word "spouse";

Justification: To align the definition of this term with the definition provided in the
Marriage Act, No. + of zot+.

(e) deleting the words "to deliver the most eflicient and cost-effective care to
patients" in the definition of the word "tariff''

Justification: Matters of efficiency and cost-effectiveness will be considered during the
identification and setting of the applicable tariffs.

CLAUSE +

THAT Clause + of the Bill be amended by deleting the word "investing" appearing
imnrediately aftel the word "receiving" in sub-claLrse (z)(c).

39



Justification: The Social Flealth Authority is not expected to have a surplus of'firnds as all
firnds will be expended torvards provision of health ser.vices.

CLAUSE 5

THAT Clar"rse 5 of the Bill be amended by deleting paraglaph (d) and substituting therefor
the following new paragraph (d)-

"(d) empanel and contract health care providers and healt.hcare facilities urpon inspection,
licensing and certification of the health care ploviders and healthcare facilities by the relevant
body;

Justification: To specify that the Social Health Authority will be responsible for
empanelment and contracting of heath care providers and healthcare facilities while the
relevant body contemplated under clause 33 will be responsible for inspection, licensing and
certification ofhealth care providers and healthcare facilities.

CLAUSE 6

THAT Clause 6 of the Bill be amended-

(u) by deleting the term "Cabinet Secretary" appearing in paragraph (a) of sub-
clause (z) and sr.rbstituting therefol the term "National Assembly"; and

Justification: The decision to charge or dispose immovable property requires the approval
of the National Assembly.

(b) by deleting palagraph (e) ofsub-clause (z).

Justification: The Social Flealth Authority is not expected to have a surplus of funds as all
funds will be expended towards plovision of health services.

CLAUSE z

THAT Clause z of the Bill be amended-
(a) in sub-clause (t) by-

(i) deleting paragraph (") and sr,rbstituting therefor the following
paragraplr-

new

"(e) a representative of the County Executive Comrnittee I{ealth Caucus;

Justification: To inct'ease repl'esentation of the counties since health is adevolved function
under Part2 of the Iiourth SchedLtle to the Constitution.

(ii) deleting sub-paragraph (iii) of paragraph (h) and substituting therefor the
follor,ving neu, s ub-paragraph-

'(iii) a repl'esentative of the consortium of health care providers;

Justification: To specify that the Board member will be drawn fi'om the consortium of health
care providers fot' overall rept'esentation of the interests of faith based and private sector
health care providels.
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CLAUSE 8

THAT Clause s of the Bill be amended in slrb-clause (e) by-

(a) deleting the words "private health facility" appearing in paragraph (d);

Justification: To mahe directols, officers or shareholclers of plivate health facility eligible for
appointment as members of the Boald of the Social Health Authority.

(b) inserting the words "ol parliarnentary leports" immediately after the word " law"
appearing in paragraph (e).

Justification: To prevent a person that Parliament has found culpable of contravening
Chapter Six of the Constitution fi'om being appointed as a member of the Board of the Social
Health Authority.

CLAUSE s

THAT Clause g of the Bill be amended by deleting the words "permission from the appointing
ar"rthority" appearing in sub-clause (b) and substitr,rting therefor the words "lawful cause".

Justification: To prevent misuse of this provision as it is impractical to getpermission to be
absent from a Board meeting fi om the President.

CLAUSE 14

THAT Clause t* of the Bill be amended-
(a) in sub-clause (1) by-

(i) deleting the term "bachelor's" appearing in paragraph (a) and sLrbstituting therefor
the term "master's";

Justification: To ensul'e that the CEO has a high level of technical expertise required of the
specialized entity established in the Bill.

(ii) deleting paragraph (b);

Justification: The expertise reqr,rired of the CEO of the Social Health Autholity is mote
inclined to the health sector'.

(b) in sub-claurse (+) by deleting the words "outsource selvices and entel into and sign
commercial contracts" appearing in paragraph (Q and substituting therefor the words
"entel'into and sign contracts" ;

Justification: To give.the Board of the Social Health Authority discretion in determining
whether or not to outsor-u'ce services.

(.) by inserting the following new sub-clause immediately after sub-clause (5)-
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(o) The adntinistlator of,the Funds under sub-section (s), shall ensLrre that the rnonies
held in the Prin'rary Healthcat'e Fund, the Social l-Iealth Insurance Fund and the
Emergency, Chronic and Critical Illness Fund, including any earnings or accrlrals, are
spent only fol the prrrposes fbr which these Fr-rnds are established.

Justification: To ringfence the monies administered under the Primary Healthcare Fund, the
Social Health Instu'ance Fund and the Emergency, Chronic and Critical Illness Fund.

CLAUSE To

TFIAT Clause t6 of the Bill be amended-
(a) in sub-clause (z) by-

(i) inserting a new paragraph immediately after paragraph (a)-

(aa)is an Advocate of the High Court of Kenya;

Justification: The Corporation Secretary needs to be an Advocate of the High Court of Kenya
so as to qualify to practice as such as provided under the Advocates Act, Cap. 16.

(b) by renumbering the existing sub-claurse (o) as sub-clause (s).

Justification: To correct a minol error in numbering of the sub-clauses.

CLAUSE Tz

THAT Clause t z of the Bill be amended by inserting the words "upon the advice of the
Salaries and Remuneration Commission" immediately after the word "determine".

Justification: To provide for the involvement of the Salaries and Remuneration Commission
which is responsible for advising the national and colrnty govel'nments on the rernuneration
and benefits of all public officers under Article 23o of the constitution.

CLPTUSE sz

THAT Clause 22 of the Bill be amended by deleting sub-clause (s) and substituting therefor
the following new sub-clause (9)-

"(s) Any revision of the approved budget estimates by the Board shall be approved by the
National Assembly in the supplementary budget".

Justification: The National Assembly appropriates funds for expenditure by the national
government and other trational state organs under Alticle 95 of the Constitution.

CLAUSE c+

THAT Clause 2q, of the Bill be amended by-

(a) deleting the rvord "may" appearing immediately after the words "Cabinet Secretary"
and substituting therefor the words "shall in consultation with the Board ".

Justification: To make it mandatory for the Cabinet Secretary to mahe legulations on
implementation oIthe Primary Healthcare Fund upon consultation with the Boird.

42



CLAUSE ze

THAT Clause 2o of the Bill be amended by-

(a) deleting the word "be" appealing immediately after the words "r'egister as" in sub-
clause (l);

Justification: To correct a typographical error

(b) deleting the words "registlation with the Social Health lnsurance Fund" appearing in
sub-clause (5) and substituting therefor the words "compliance with the provisions of
section 26 and 27 on registlation and contribution".

Justification: To enable the enforcement of the mandatory registration and contribr.rtion to
the Social Health Insurance FLrnd.

(") by inselting the following new sub-clauses immediately after sub-clause (s)-

"(6) A person who is a non-Kenyan that intends to enter the territory of Kenya for a

period of less than twelve months shall be requiled to be in possession of a travel health
insurance covel'designated by the Cabinet Secretaly."

(z) The Cabinet Secretary shall establish the policy, regulatory or administrative
measules to give effect to sub-section (0).

Justification: To make it mandatory for all foreign nationals visiting Kenya on short term
stays (less than 12 months) to have a travel insurance covel'fol the purposes of protection of
public health especially during health-r'elated emergencies. Many countries have
implemented mandatory travel insurance especially after the Covidlg pandemic including
Egypt, Rwanda, UAE, Russia, Saudi Arabia and the entire Schengen region.

CLAUSE Zz

THAT Clause 21 of the Bill be amended by deleting the word "ten" appearing immediately
after the words "equal to" in sub-clause (6)and substituting therefor the word "two".

Justification: The proposed penalty of ten percent for failule to pay contributions is too
punitive.

CLAUSE so

THAT Clause 3o of the Bill be amended by deleting the word "may" and substituting thelefor
the wolds "shall in consultation with the Board ".

Justification: To make it mandatory for the Cabinet Secretary to malte regurlations on
implementation of the Emergency, Chlonic and Critical Illness Fund upon consr"rltation with
the Board.

CLAUSE s T
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TFIAT Clause 3l of' the Bill be anrended by inserting the fbllowing new sub-clause
inrmecliately after sub-clause (z)-

"(s)The Autholity nray, with the apploval of the Boalcl and in consrrltation rvith the Cabinet
Secretary, provide enhanced berrefits schemes and pachages.

Justification: To malte provision fbr enhanced benefits schemes and pacltages for retired civil
servants and public officers rvho may not be covered by private medical insurance providels.

CLAUSE s+

THAT Clause g+ of the Bill be amended in sub-clause (z) by inserting the wolds "and is liable
upon conviction to a fine not exceeding one million, or to imprisonment for a term not
exceeding two yeal's or to both" immediately after the words "commits an offence" .

Justification: To provide the penalty for the oflence of displaying an identification issued by
the Authority without the pelmission of the Authority.

CLAUSE sS

THAT Clar,rse 95 of the Bill be amended-

(a) deleting sub-clause (s) and (+);

Justification: Claims management is a core function of the Social Health Authority

(b) renurmbeling the existing sub-clause (+) as (s).

Justification: This allows fbr proper sequencing in the clause.

CLAUSE ss

THAT the Bill be amended by deleting clause 38.

Justification: The Social Health Authority is not expected to have a surplus of firnds as all
funds will be expended towards provision of health services.

CLAUSE 40

THAT Clause 4,0 of the Bill be amended in sub-clause (+) by deleting the words "or in
plrrsuance of an ar"rthorization of the Board".

Justification: To enhance financial accountability as contemplated under the Public Finance
Management Act, No. 18 of zotz.

CLAUSE +T

THAT Clause +t of the Bill be amended by deleting the proviso in sub-claurse (z).

Justification: The proviso is superfluor"rs as limit on administrative expenses is provided in
sub-claurse (e).

PART VIII
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PART VIII be amended by cleleting the word "Committee" and substituting thelefor the
word "Tlibunal".

Justification: To establish a Tribr"rnal to handle disputes related to social health insurance
which are complex and specialized in nature.

CLAUSE ++

THAT Clause +s of the Bill be amended by-

(a) deleting the word "Committee" wherever it appears and substituting thelefor the
wold "Tribunal";

(b)
(c) inserting the following new sub-clause immediately aflter sub-clause (z)-

"(9)A person who is not satisfied with an order made by the Tribunal under subsection
(e) may appeal to the High Court within twenty-one days fi'om the date the order was
made."

Justification: To establish a Tribunal to handle disputes lelated to social health insurance
which are complex and specialized in nature. To provide for redless to the High Court.

CLAUSE +s

THAT Clause +5 of the Bill be arnended by-

(a) deleting the word "Committee" wherever it appears and substituting thelefor the
word "Tribunal".

(b) in sub-clause "2 by-

(i) deleting the words "Cabinet Secretary" appearing in paragr.aph (u) and
substituting therefor the wold "President";

(ii) deleting the words "Cabinet Secretary" appearing immediately after the word
"appointed by the" in paraglaph (b) and substituting therefor the wold "Judicial
Service Commission";

Justification: To establish a Tlibunal to handle disputes related to social health insurance
which are complex and specialized in nature.

CLAUSE +o

THAT Clause 4,6 of the Bill be amended by deleting the word "Committee" wherever it
appears and substituting therefol the word "Tribunal".

Justification: To establish a Tlibunal to handle disputes related to social health insurance
which ale complex and specialized in natule.

CLAUSE +e

THAT Clause ,18 of the Bill be amended in sub-clause (t) by-
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(a) inserting the words "continue to" immediately aftel the r,vords "under this Act shall";
and

(b) deleting the rvords "developed pursuant to the lelevant written law".

Justification: To enrphasize that the existing systems r.vill be leveraged upon in digitization
of processes under the Bill.

CLAUSE +S

THAT Clause +9 of the Bill be amended-

(a) in sub-clause (t) by deleting the words "one million" appearing in the ploviso and
substituting therefor the words "two million".

(b) in sub-clause (S) by deleting the wolds "five hundred thor.rsand" appearing in
paragraph (a) and sr-rbstitr"rting therefor the words "two million".

Justification: To enhance the fines to make them more deterlent and to make thern
commensLlrate to the offences committed under the Bill.

(.) by inserting the following new clause immediately aftel Clause 4,9-

Recovely of'surns due under this Act. 49A. (l) The coult before which any
person is convicted of an offence under
this Act may, without prejudice to any
civil remedy, order such person to pay
to the Authority, as the case may be, the
amount of any contribution or any
other sum that was not obtained in a

lawful manner, together with any
penalty found to be due fi'om such
pelson to the Authority and any snm so
ordered shall be recoverable as a fine
and paid into the Funds.

(2) All sums due to the Authority shall be
recoverable as debts due to the Authority, and
without prejudice to any other remedy, may be

recovered by the Authority summarily as a civil
debt.

(s) All climinal and civil proceedings under this
Act may, without prejudice to any other power in
that behal{, be instituted by any officer of the
Authority.

(+) All sums recovered by legal proceedings in
respect of monies which shor-rld have been paid into
the Funds shall, when recovered, be paid into the
Funds.

(5) Despite any other written }aw, the assets of the
Funds shall not be liable to attachment under any
process of law.
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Justification: To give the Authority power to recover monies lost or dLre besides the payment
of the fines imposed undel the Bill.

CLAUSE 50

THAT Clause 5o of the Bill be amended in sr"rb-clause 2 by deleting the words "which shall
be within a period of one month from the date of submission of the claim; and" appearing in
paragraph (e).

Justification: The timefiame of settling claims ought to be set olrt in the proposed
regulations.

CLAUSE 52

THAT Clause 52 of the Bill be amended by deleting the words "rislt spleading and appearing
immediately after the words " in respect to rish" ".

Justification: The Social Health Insurance Fund, being a social fund with one pool, is not
supposed to provide enhanced schemes and as such there is no need for risk spreading.

FIRST SCHEDULE

THAT the First Schedule of the Bill be amended-

(u) by deleting paragraphz(z).

Justification: There is no need to expressly provide for the power of the Board of the Social
Health Autholity to dispose any of the assets that will vest in it as this is within the implied
discretion and control of the Board.

(b) in paragraph 5 by-

(i) deleting sub-paragraph (t);
(ii) renumbering sr-rb-paragraph (z) as paragraph 5;
(iii)deleting the words "Notwithstanding the provisions of subparagraph (l)" in the

renumbered sr,rb-paragraph (z)

Justification: The Bill as proposed for amendment has made provision for enhanced benefits
schemes and packages for retired civil servants and public officers who may not be covered
by private medical insurance providers.

(c) in paragraph 6 by deleting sub-paragraph (z), (s) and (+) and substituting therefor the
following new s ub-paragraphs-

(2) Subject to sr"rb-paragraph (s), the officels and inspectols appointed for the
administration of the Fr"rnd in oflice on the appointed day shall be deemed to be oflicers
and inspectors appointed by the Autholity under section t7 of the Act.

(s) Notwithstanding the provisions of sLrbparagraph (2), within twelve months after
the appointed day, the Authority shall tleview tlte qualifications of all pelsons deemed

to be employees of the Authority under sub-paraglaph (z) and may retain those fbund
suitably qualified for employment by the Autholity subject to-
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(a) such pel'sons opting to remain in the service of the Airthority; and

(b) such terms and conditions of service (not being to the disadvantage of such

persons) as may be agreed with the Authority.

(+)Any employee not retained by the Authority under sub-paragraph (s) may exelcise
his or her option to either-

(a) retire h'om the service of the Authority; or

(b) be redeployed within the public service.

(5) Where an employee enters into an agreement with the Authority under sub-

paragraph (s), his or her service with the Government shall be deemed to be

terminated without the right to severance pay but without prejudice to all other
remuneration and benefits payable upon the termination of his or her appointment
with the Government.

Justification: To save the current staffof NHIF in accordance with fair labour practices

SECOND SCHEDULE

THAT the Second Schedule of the Bill be amended by deleting sub-paragraph (a) of
paragraph (t) and substituting therefor the following new sub-paragraph-

"(s) Unless an unanimous decision is reached, a decision on any matter before the Board shall

be by concurrence of a majority of all the members present and voting at the meeting."

Justification: To provide for decision making by a majority in the Board.
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