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Whcn replying please quotc

REF. No. CONF/MOF/268/I I *TYt'

Mr. Michael R. Sialai. EBS
Clerk of the National Assembly
Clerk's Chambers
Parliament Buitdings
NAIROBI

't'lll] N.\' oNAl.'I RIiASURY
P.O. Box J0007 - 0010{l

NAIROBI
KI]NYA
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Dear

RE: LEGAL NOTICE NO.
RULES,2019

t,

176 - THE COMPETIT'ION (GENERAL)

t\.,.r*nu

'l'he above Rules, issued under Legal Notice No. 176 of 2019, appeared in thc
Kenya Gazetlc Vol. CXXI- No. 167 of 6th December,2019.

A^u*ry

Attached herewith please find a copy of the above Rules, the explanatory
memorandum together with the cover page of the Kenya Gazette Vol. CXXI- No.
167 of 6th December. 2019, for your necessary action. pursuant to section I I of
the Statutor)' Instruments Act, 20 I 3.

Yours

JUL US MUIA, PhD, EBS
PRIN CI PAL SECRETARY/ NATIONAL TREASURY
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Kenya Gazene Supplement No, l9l

( l-egi s lative Supplenent N o. 63 )

LEoAL NoTIcE No. I76
THE COMPETITION ACI

(No. t2 ol20l0)

THE COMPEIITION (GENERAL) RULES. 20I9

Arrongentent of Rules

PART I: PRELIMINARY

l, Citation

2. Interpretation

3. Scope of Rules

4- Procedures not provided for

5. Delivery of documents

PART II: ASSESSMENT AND DEIERMINATION OF MERGERS
I INDF,R PART IV OFTHE ACT

A. Definitio ol meryefi

6. Definition of mergers.

B. Meryers generally

7. Restructuring and reorganization within the same group.

8. Extra-territorial mergers.

9. Mergers excluded from notification requirements.

l0- Implementation without prior approval.

I l. Private equity funds.

12. Calculation of turnover or assets for merger review.

13. Exclusions likely to raise competition concems.

I 4. Prc-merger consultation.

C. Prccedwes for merget determinalion

15. Application for approval of a merger.

16. Merger filing fee.

17. Notification of mergers implemented without authorization.

18. Assessment of mergers.

19- Merger remedies
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PART III- EXEMPTIONS UNDER PART III OF THE ACT

20 Proccdurcs lor apply tng for an c,rcmpuon

2l E\emptlonccrtrflcate

22 Notrce ol rc\ ocatlon

PART IV _ BLOCK EXEMFIIONS

23 Ehgrbrllty for block exempllons

24 Determlnahon of block crcmpllons

PART V - UNSAFEGOODS

25 Nouce of unsafe goods

26 Intenm ban

27 Permanent ban

28 Voluntary recall

29 Internatlonalrccall

PART VI - UNILATERAL FEES AND CITARGES

30 lmposrtron of unllateral fecs and chargcs

31 Drsclosure of unllaleral lccs and charges.

32 Terms and condrtlons rclatrng to lmposltlon of unllatcral fecs
and chargcs

PARl' VII _ CONSUMER BODIES

33 Recognltlon ol consumcr bodres

PART VIII COMPT-AINTS AND INvIISTIGAl'IONS

34 Complarnts and rnvcstlgatrons

35 Intenm mcasures

-16 Informatronrcquest

37 Procedure tbr conducbn8 a search

38 Proccdure for detcrnlnrng an rnvcshgahon

39 Pre-hcaflngconfercnce

40 Farlurc to appear

PART IX- SE]]'LEMENT OF AN INFRINGEMEN I' UNDER'I'Ht
ACI'

4l Settlcmcntproceedlngs

42 Factols to be constdcrcd

4-3 Asscssmcnt of turnover

4.1 Collapsc of scttlement negouabons

PART X - MISCELLANEOUS
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THL COMPEIITION ACI'

(No 12 oI2OlO)

IN EXER('ISE of thc Porrcrs conferrcd by sccllon 93 of the

ComDctrlron Acl.20l0, thc (-ablnct Sccrclary for thc Nallonal l-rcrsul]
und irlunnrng, tn consullatron t\lth thc ComPcltllon Aulhorlt!. makcs

thc follorvrng Rulcs-

THE COMPEI'I'IION (GENERAI-) RULES. 20 I9

PART I _ PRELIMINARY

I Thesc Rulcs may bc cltcd as thc Compctttron (Gcncral)

Rulcs.20l9

2 ln thcsc Rulcs' unlcss thc context othcnvlsc rcqulrcs-

"Acf'mcans thc Compctrtton Act' 2010.

"acqulnng undertaklng ' mcans an undcnaklng rvhlch-

(a) rvould dtrectly or rndrrcctly acqurrc or cstabllsh dlrcct.or
rndrrcci control o\cr lhc wholc or Part of thc huslncss ol 'rnothcr
undcrtdktng, or

(b) has drrcct or rndrrcct control over thc wholc or Pan ol thc

busrncss of lhc undenaklnS contcmPlatcd ln ParagraPh (a)'

"Authonty" means lhc ComPctltlon Aulhorlty cstabhshcd undcr

scclon 7 ol lhc Acl,

"Cabrnct Sccrctary" Ineans thc Cablnct Sccrctary rcsponslblc [or

mattcrs rclattng to flnancc.

"comPlalnant' mcaDs a Pcrson Nho has submlttcd a complalnt

pursuanl to thc Pro\ lslons of lhc Acl,

"COMESA' mcans thc Common Markcl Ior Eastcrn and

Southcm Afrtca,

"conlldcntlal lnform.rbon" !ncludcs tradc buslncss or lndustnal

rnformatlon or matcrtal thal belongs to an undcrtaklnS. has a pdrtlcular

cconomrc valuc and rs not publrcly arallable lo or kno\n by othcrs ts

commcrclally scnsltt\c or whose dlsclosurc mlght adlcrsely ha'm thc

compelltrve posttlon of a Pcrson,

"documcnt" tncludcs-

(a) a publrcatron. or any maller wrlllcn, cxPrcsscd or lnscnbed

on any'substor.c by mcans of lcttcrs, fiSurcs, or marks or by more than

one oi lhosc mcans lntcndcd to bc used or may be uscd for thc purposcs

of rccordlng that mattcr, and

(b) elcctronrc frlcs.

''full-funcbon Jolnt \'cnturc" mcans a Jolnl \cnture whlch must

pcdorm for a pctrod of lcn ycars or morc and carflcs on all thc

functrons of an autonomous cconomlc enhly

"rmmuntl)" maans the bcncflt o[ partlal or lull reductlon ln

admrnrstratr\c Pcnalty and or ftnc.

No l2 ol 20l0
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"lcniency" means b€nefiB in thc form of any rcduction in
sanctions that would otherwise be imposed on applicants who do not
qualify for immunityi

"lcnicncy programmc" refers to the lenicncy programmc
cstablishcd pursuant to section 89A of thc Act:

"merger" mcans a merger within tie meaning of scction 4l(f) of
the Act:

"ordcr" means a dccision of thc Authority madc pursuant to thc
provisions of thc Act;

"premises" includcs a building whcr€ an undcrtaking ordinarily
carries out its business or any other placc which is subject to a search
pursuant to section 32 of thc Act:

"targct undertaking" mcans an undcnaking-

(a) whose business would be directly or indirectly controllcd
rvholly or in part by an acquiring undeftakingi or

(b) which would directly or indircctly transfcr control of thc
wholc or part of its business to an acquiring undcrtaking; and

"writin8" includes printing, photography, lithography,
typdvriting, braille and any othcr means of rcpresenting or reproducing
words in a visible form.

l. Thcsc Rules shall govcm thc actions of thc Authority in thc
cxercise of the functions conferred undcr tie Act, in particular,
procedures for-

(a) conducting of investigations into contravention of Paru IIl,
IV. V or Vl of the Act:

(b) detcrmination of excmptions applicationsi

(c) mcrgersdeterminationsi

(d) settlcment of cont aventions of Pan III and Pan VI of thc
Act: and

(e) determination of pcnalties and remcdies.

4. Where the Authority encountcrs a situalion which is not
providcd for in these Rulcs, it shall dcterminc thc proccdurc to bc

adopted having rcSard to the provisions of the Fair Admioistrativc
Action Act.20l5.

5. (l) A person may deliver or transmit a document to the
Authority through-

(a) delivery by hand to thc officcs of thc Authority:

(b) rcgistered letter: or

(c) electronic means.

(2) Thc Authority shall acknorvlcdgc rcceipt of (hc documcnt
under sub-rule ( l).

Scop. of Rulc.

No.4 of ml5.

Dclivcry or
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(3) Wherc a document is delivered or ransmitted outside of the
office hours of the Authority, the document shall be deemed to have
been delivered on the next working day.

PART II- ASSESSMENT AND DE-TERMINATION OF MERCERS
UNDER PART IV OFTHE ACT

A. Definition of meryers

6. (l) Pursuart to the provisions of section 4l of the Act. the
following transactions shall not qualify as mergers-

(a) ajoint venture tlat is not full-function;

(b) the appointment of a receiver or administrator or entry inlo
all a$angement with creditors that does not result into a

chang€ of control;

(c) the purchase or lease of shares, acquisition of an iDterest, or
purchase of assets of the other undenaking in question
referred to in section 41(2Xa) lvhere the acquisition is-

(i) of shares or voting rights by a person acting as a

securities underwriter or a registered stock broker of a

stock exchange on behalf of its clients, in the ordinary
course of its business and in the proccss of underwriting
or stock broking, as the case may be:

(ii) of current assets in the ordinary course of businessi

(iii) done solely as an investment or in the ordinary course of
business wherc the total shares or voting rights held by
tie acquiring undenaking directly or indirectly, docs not
entitle the acquiring undertaking to hold twenty pcl
centwn ot more of the total shares or voting rights of
the undertaking, and rvhere there is no acquisition of
direct or indirect control of the undertaking rvhose
shares or voting rights are being acquired:

(iv) in the case of the acquiring undertaking, prior to
acquisition, already controlling the undenaking in the
manner prescribed by section 4l(3) of the Act except in
the cases where the transaction results in transfer from
joint conkol to sole control;

(v) not directly related to the business activily of the parly
acquiring the asset or made solely as an inyestment or in
the ordinary course of business, not lcading to control of
the undenaking whose assets are being acquired except
where the assets being acquired represent substantial
business opemtioos in a particular location or for a
particular product or service of thc undertakinS. of
which assets are being acquired and do not comprise a
business with a market presence to which a market
tumover can be clearly attribuled, irrespective of
whether such assets are orgarized as a separate leSal
entity or not:

D€finition of
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(\'i) pursuant lo a honus issuc, stock splils or consolidation
ol-lace value ol shares, buy back of sharcs, subscriplion
to, or renunciation o[ riShts in a riShts issue of sharcs,
not leading to acquisition of controltor

(vii) of stock-in-trade. raw materials, stores and spares in the
ordinary coursc of busincss-

(2) For thc purposc of rule 6 , a merger involving a holding
companl and its subsidiary wholly orvncd by undertakings belonging
to the same group or amalgamations involving subsidiaries rvholly
owncd by undcrtakings bclonging to the same group shall not be

subjcct to notilication.

B. Mergers generallt

7. l'irr thc purposc of rule 6, and lbr the purpose of clariliing
scction 6 ol'thc Act. a mcrgcr shall not hc subject to notification if it is

takinS plucc Nholly or cntirely outsidc ol- Kenya and has no local
conncclion.

8. Whcrc a merger mcets the thrcshold prcscribcd undcr the
(:oMESA (lompctition RcSulations and Rules, the panics shall notify
thc COMF:SA Compctition (lommission in the prcscribcd form, and
inform thc Aurhority in writing regarding the notification.

9. ( l) A mergcr cxcluded pursuant to section 42 ( l) of thc Act
shall not requirc an authorizing order from the Authority.

(2) In dctermining a mereer to be ercluded from notification, thc
Authority shall bc guided by the Merger Threshold Guidelines set out
in the First Schcdule.

10. ln dctcrmining if a mergcr has been implemented Nithout
authoritr_. thc Authority may considcr whether-

(a) thcrc has becn an actual intcSration of any aspect of thc
mcrging parlies, including. but not limited to, the integration
ol inlrastructurc. information systems, cmployees. corpomte
idcntit)- or marketing effons;

(b) thcrc has bccn placement of employecs liom the target
undcrtaking to (hc acquiring undertakingt

(c) thcrc has been an effort by the acquiring undertaking to
inllucncc or control an) compctitil'€ aspect of the tarSet
undcrtaking s business, such as setting prices, limiting
discounts or rcstricting sales (o certain customers or of
ccr(ain produc(s; or

(d) thcrc hus becn an cxchangc of strate8ic informalion betlvccn
thc nlcrBing panics for purposes other than valuation or on a
nccd-to-knorv basis during due diligcncc or in rvays

compromisinS lhc strategic independence of each of (hc

partics to thc mcrgcr.

I L ln anal)sin8 transactions rclatinS to privatc equity funds,
including vcnturc capital funds control shall alrva)'s be deemed to rest

with the gencral partner.

925
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12. (l) The gross annual tumover or value of assets of an

acquiring undertaking shall be calculated by adding either the annual

tumover or the value of assets in Kenya of the follorving-

(a) the undertaking concerned:

(b) its parents urderlakinS:

(c) its subsidiaries; and

(d) other subsidiaries of its parents not included in (c).

(2) The gross annual tumover or value of assets of a target

undertaking shall be calculated by adding, either the annual turnover or
the value of assets in Kenya of the undertaking concerned, its
subsidiaries or segment of business being acquired.

(3) The panies shall furnish the Authority with details of all their
investments in Kenya indicatinS the parliculars of the investm€nts
which they control for purposes of enabling the Authority to calculate
the relevant turnover or assets of the merging pantes,

13. The Authorily may require parties to any transaction which
has been excluded pursuant to section 42 (l) of the Act to seck

approval, even if it falls beneath the exclusion thresholds, wher. it is
likely that it will substantially prevent or lessen comPetition. restricl
trade or raise public interest concems.

14. An undertaking may seek an advisory oPinion from the

Authority on whether it needs to notify the uansaction in accordance
with section 43(l) of the Act.

C. Procedures /or merger delemination

15. A merger notificadon determined Puruart to section 46(l)
of the Act shall be in the Form III set out in the Second Schedule

16. (l) The parties shall pay the filing fee on or before the date

of filing of the application.

(2) The filling fee paid under sub-rule (l) shall not be refundable.

17. (l) Where a person has intbrmation that a merger has been

implemented without tie approval of the Authority, such a person shall
Dotify the Authority by submittinS any information co[ceming the

merSer.

(2) Where the Authority receives a notification under sub-rule (l)
or suspects a merSer is being implemented lvilhout aPProval, it shall
commence an investigation.

(3) Ar! investiSatio[ conducted by the Authority under this rule
may include-

(a) a specific request for information flom any undertaking or
groups of undertakings:

(b) an invitation to proride informatiol on any specific matter,
evenl or bustness agreement or transactionl

Exclulions lik.ly

Mer8lr filing fee
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(c) an invitation to attcnd an intcrview bcfore the Authority;

(d) a rcquest flor written cxplanations or othcrwisc as requircd
for thc purposes of thc issuc at hand;

(c) thc issuinS of summons to a person to supply information,
document or evidence or to appear bcfore thc Authority in
p€rson; or

(l) an inspection of a locus or site.

(4) Where the Authority establishcs that thcre is a cont avention
of section 42(2) of thc Act, the parties shall-

(a) be allowed to makc represcniations in their defcnse beforc
the Authority invokes sections 42(5) or 42(6) of the Act; and

(b) subsequcntly regularize the mcrger in accordalcc with thc
provisions of the Act.

18. In the asscssment of a mergcr. the Authority may-

(a) rcquest for any information rclcvant to thc subjcct mattcr of
thc case, including cconomic data in writing from thr main
undertakings or third pafiy undcnakinSs:

(b) conduct interviews of undertakings to thc merScr;

(c) convcnc a hearinS conferencc:

(d) receive oral or written proposals or submissions from thc
merging undcrtakinSs when the Authority intends !o decline
an application or Sranl condidonal approval beforc the final
dccision is made;

(c) consult with othcr Oovemmcnt agencics: and

(t) discuss with the undertakings which arc party to thc mergcr
or any other relcl'ant party thc written submissiols madc by
them to thc Authority.

19. (l) Wherc a merger raises compctition or public intercst
concems, thc Authority may-

(a) prescrib. structural or behavioural rcmcdies to address any
detrimcnt poscd by a mcrgcr which is likcly to substa[tially
lcsscn compctition or raisc public intcrcst conccms irt thc
post-merger markct in Kenya; or

(b) engage in discussions rvith an undenaking rvhich is pa(y to
the mcrger or any other relcvant pany or expcns with a vicw
to identifying sructural or behavioural mcasurcs which
would ameliorate any effccts of thc merger on lhe Public
interest or competition in Kcnya.

(2) Where a mergcr is approved with conditions, thc mergcd
entity may be requircd to submit a compliancc rcpon on th€
implemcntation of the conditions at intcn'als to be detcrmincd by thc
Authority.
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PART III_ EXEMFI'IONS I]NDER PARl' III OI 'I'HE A(-I

20 (l) An appltcatron for.xcmptlon pursuant to sccttons 25' 28

and 29 of thc Act shall be ln thc Form IV sct out In thc Sccond

Schcdulc lo thcsc Rulcs and shall bc accompanlcd by thc rcqulsrtc lcc

(2) Whcrc an undertaklng appltcs for an cxcmPhon on bchall of
anothcr undertakrnS, tt shall submlt wrlltcn conscnt of that othcr

underlaltnE wrth Lhc appllcatlon undcr sub-rulc (l)

(3) An undcrtakrn8 may no( apPly for cxemptron lf thc dccrsron

pracllcc or agrccmcnt has bcen cxcluded by the Authorlt) pursu'rnt [o

Scctron 30 (2) of thc Act

2l Whcrc an c\cmPtlon ls Srantcd under thls Parl, the

Authonty shall rssuc an e\cmPtron ccrtllcato ln the Form V sct out ln
lhc Sccond Schcdulc

22 Whcre the Authonty rcrokcs an c{emPllon rt shall tsst'rc a

notlcc of rcvocalron ln thc Lbnn vl sct otlt ln thc Sccond Schcdule

PART IV- BLOCK EXEMPI IONS

2-l Scctron 10 (2) of thc Act shall apply to vcrlrcal rcslrdrnts

rncludcd rn practrccs, dcclslons or agrccmcnts bctLtccn undcrtnklnBs

and aBrccmcnts cntcrcd rnto for purPoscs of cxPorts

2.1 (l) ln dclermtntng thc catc8oD' ol Prac0ccs declstons' or

a8rcemcnts that warrant grant ol block c\cmpllons undcr rule 'l0 thc

Authonry shall be gurdcd by thc Block E\cmptlon Gutdcllnes sct out ln

the Thrrd Schcdulc .nd shall consrdcr-

(a) thc markct sharc of each of thc undcrtaklngs whtch arc party

to lhc agrcemcnt ,

(b) whcthcr or not thc atrccments hal c rn) restnctlons'

(c) the nature of thc markcts. and

(d) any othcr rclc\ dnt constdcratlon

(2) Nottvrthstandtng sub-rulc (l), agrccmcnts for purposcs of
export shall bc chgrblc for cxemptlon under thls Part

PARI V - UNSAFE GOODS

25 (I) Pursuanttosccuon 5[lof thcAct,thcAuthorrtl may by a

notlcc dcclarc Eioods to bc unsafc Soods

(2) The Authont) shall, bcforc makrng thc dcchratron undcr sub-

rulc (l) and on thc grounds of rcasonably forcsccablc use' t,tlc all
ctrcumslanccs lnl,o account lncludlnS-

(a) Lkclrhood of a pcrson bcrnB lnjurcd,

(b) scrrousncss of thc rcsultlnE lnJury,

(c) horv oftcn rnltrrl' ls llkcl) to occur'

(d) mlbgatlon mcasurcs talcn h) an undcrtaklng dnd
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(e) wheficr making the declaration is in the public intercst.

(3) A notice issucd under this rulc shall last for thc pcriod
stipulatcd by the Aurhority in the notice or until thc Authority
detcrmines that the malufacturer or supplier of thc goods which arc thc
subjcct of thc noticc has undertaken the neccssary stcps to cnsurc the
safcty of thc goods and to prevent future infringcments pursuant to
scction 59 of the Act-

(4) A notice may become pcrmancnt dcpcnding on thc
circumstanccs of thc casc and taking into account thc fccdback of
persons likcly to be substantially affectcd by thc suspcnsion thcrcof.

(5) Upon conclusion of invcstigations on u[safc goods, the
Authority may by a notice in writing, rcquirc thc supplicr to takc
rcmcdial mcasures pursuant to section 6l(2) of thc Act including-

(a) recalling of the goods for tle purpose of rcpair, rcplaccment
or refund of th€ purchasc price of the Soods:

(b) informing the public or a class of consumcrs idcntificd in the
notice that the supplier underlakes to-

(i) repair the goods;

(ii) rcplace the Eoods:or

(iii) rcfund to the consumq to whom thc goods rvcrc
supplied the pricc of thc goods.

(6) The Authority may order thc supplier to inform thc public by
noticc of the following-

(a) the nature of the defect in, or dangcrous char.ct.ristic of, thc

Soods;

(b) the circumstanccs in which thc usc of thc goods is
dangerous; and

(c) procedures for disposing the said goods.

26. (l) Pursuant to sections 59 (l) and 37 of thc Act, thc
Authori(y may imposc an interim ban on products or product-rclatcd
serviccs aftcr taking into account the following considcrations-

(a) whether the product is likely to iojurc somconc:

(b) whether as a result of thc service bcing supplicd, thc product
is likely to injure someone:

(c) whether it is reasonably forcseeablc that thc usc or misuse of
a product. or the product to which the servicc relatcs, may
injure a pcrson: or

(d) wherc another govemment agency or scc(or rcSulators has

imposed an in(erim ban on the product or scrvice, which is
still in forcc.

(2) An interim ban imposed by the Authority shall apply
nationully.
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(3) The Authority shall give the supplier an oPponunity to- bc

heard in accordance with section 6l(3) of the Act before an interim ban

is imposed under this rule, unless it determines that there is an

impending danger to the Public.

(4) An interim ban may last for a period not exceeding ninety

days aad may be exrended for further ninety days to allow for the

conclusion of investigations.

(5) An interim ban may be made permanent upon conclusion of

investigations, depending on the lindings of the case'

27. (l) Pursuant to section 59 of the Act. thc Autiority may' in

consultation with rhe relevant Govemment aSencies, declare a

permanent batl on a product or product-related service'

(2) Wherc the Authority ProPoses to impose a permanent ban

under sub-rule (l), it shall invite affected undenakin8s s to make

written or oml representatioos or boti.

(3) lf there is an imminent risk of death or injury from the unsafe

Droduct. an interim ban may be imposed immediately but undenaking

will be given an opPonunity to be heard before the ban is made

Permanent.

(4) The Althority may impose a permanent bar rvhere-

(a) it considers that it is uneconomical or impracrical to modify
the product concemed to remove the hazard: and

(b) reliance on voluntary rvithdrawal of the product from the

market is unlikely to be a viable long term solution

28. (1) A supplier may recall Soods upon detection of a safety

related hazard in relation thereto or upon receiPt of complaints by

coosumers, consumer bodies or other persons reSarding any dangerous

characteristic of the goods or iDjury result from tie use of the said

goods.

(2) Where a supplier voluntarily recalls 8oods, the supPlier shall-

(a) notify Ole Authority of thc recall and Provide details of other

entities within the suPply chain that have been notified:

(b) prcpare a recall strategy for aPProval by the Authority:

(c) publish a written recall notice in at least trvo nervspapcrs

with wide circulation in Kenyal

(d) retrieve the affected product from consumers and from the

supply chain; and

(e) submit regular progress rePotls to the Authotity'

(3) A writtel recall notice shall include the following-

(a) a product descriPtion indicating a clear descriPtion of the

pr;duct, includiog the name, make and model' batch or serial

numbers and 6141ss qn rvhich the product was available lbr
sale and any distinguishing feature:
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(b) a photograph or drawing of thc product to providc the
consumcr with a convcnicnt and effective means of
idcntification:

(c) a dcscriptior of thc dcfect dcscribing thc dcfcct in simplc
tcrms for thc bcnefit of thc averagc consumcr can
undcrstand;

(d) a statemcnt of thc hazard dcscribinS thc maximum potcntial
hazard and associated risk should bc included:

(e) a section cxplaining thc immcdiate action thc consumcr
should take; and

(l) contact details to inform thc customer who they should
contact in order to receivc a rcfund or havc the product
rcpaircd or replaccd.

(4) A supplier shall make arrangemcnts for the rctricval of thc
product by-

(a) establishinS collection points across it! distribution network:

(b) notifyinS rhe rclcvant partics. including othcr cntities within
thc supply chain and consumcrs. of thc intcndcd mcthod of
rctrieval of the recalled product; or

(c) arranging for th6 retumed product to bc quarantined until it
can be rcctified or safely destroycd.

(5) A supplier shall submit pmgrcss rcpons to the Au(hority until
a final report is approvcd by the Authority.

29. (l) Any product that has becn recalled in a foreign
jurisdiction shall also be recallcd in Kcnya.

(2) An undcnaking involved in thc supply of a product that is
subject to an international or regional recall shall put in place mea.sures

to facilitate thc rcca.ll in Kcnya and rcport to the Authority quartcrly on
the same.

PART VI - TINII.A.TERAL FEES AND CHARGES

30. Pursuant to section 56 (3) of thc Act, a pcrson providing
banking, micro-finance, insurancc and other serviccs shall not imposc
unilatcral fccs and chargcs without informing a consumcr in advanca of
thc imposition of the fecs and chargcs.

31. (l) The unilateral fees and chargcs refcrr.d to in rule 30
shall be discloscd beforc any execution of a tra[saclion, contract or a
legal agreemcnt, acquisition of a product in order to rcc.ive a product
or sen icc.

(2) Thc disclosure undcr paragraph ( I ) shall b. in writing through
the same channel by rvhich thc consumcr is tmnsacting or acquiring the
product or servicc.

12. (l) The terms and conditions governing a product or servicc
shall be discloscd prior to the imposition of tlc unilatcral fecs or
charges, transaction or purchase of the product.

lmporilior of

Dilclotur! of
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(2) The terms and conditions shall-

(a) be summarised in clear' concise and intelliSible manner to

enable the consumer to understand:

(b) indicate tle followinS at a minimum-

(i) minimum Price to be charged;

(ii) penalties applicable in the provision of the product'

seryice or uansaction:

(iii) data throuSh the Provision of the service' in the course

of the transaction or purchase of product;

(iv) the privacy policies applicable to the provision. of the-
' ' 

".*i"". in the course o] the tralsaction or Purchase of
product, and to whom the data will be shared rvith'

(3) The terms and conditions shall b€ consPicuously' displayed

and maje available to the consumer through the same channel the

consum€r is transacting or acquiring the product

PART VII - CONSUMER BODIES

33. (l) Pursuant to section 9(e) of the Act the Autlority may

rccognize organizations formed for the Purposes of protecting

conslumers or iurthering of consumer welfare

(2) An organization may apply to the Authority to be recognised

rlli a consumer My.
(3) Without prejudice to sub-section (2) the Authority may' on

its own morion, 
"urry 

out o market survey and identify organizations

inuolrea in consumer protection and invite them ro apply to be

recognized as consumer bodies.

(4) The Authority shall assess and profile organizations which

have applied for recognition.

(5) The followinS considerations may apply in order to be

rccognized by the Authority as a consumer body-

(a) bc duly registcrcd by tie relevant govemmcnl agencies:

(b) have a postal, email, and Physical address

(c) have an established office premises;

(d) have an organisation structure:

(e) have evidence of adherence to corPorate Sovernance
principles: and

(f) have proof of engagement in consumer protection activitics'

(6) After coDsideration of an applicadon by all organizationto be

.""onnii"d as a consumer body. the Authorit, shall make a

deter-mination in respect of the aPplication. and may-

(a) recognize the orgaDization as a consumer body:

(b) recognize a consumer body rvith conditions; or
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(c) rcl'use to rccognize the organization as a consumer body.

(7) Where thc Authority recognizes a consumer body, it may
rcvoke thc rccoSnition if it finds that-

(a) thc recoSnition was granted based on materially incomect or
misleadinS information:

(b) thcre has been a material changc of circumstances since the
rccognition was Sranted; or

(c) a condition upon which the recognition was granted has not
bccn complied with.

(8) Where thc Authority proposes to rcvoke rccognition of a
consumcr body, it shall-

(a) give notice in writing of the proposed action to the consumcr
hody; and

(b) give the consumer body an opportunity to make any
rcpresentations within twenty-one days of rcceipt of the
notice.

PART VIII - COMPT-AINTS AND INVESTICATIONS

3.1. ( l) The Authority may conduct an investigation if there are
reasonablc grounds that any person has infringed any of the provisions
of the Act.

(2) Any aggricvcd person may lodge a complaint by-

(a) submitting information in writing concerninS alleged
contravention of Part lll or VI of thc Act:

(b) filling form I or II set out in the Second Schedule; or

(c) submitting an anonymous complaint to the Authority.
(3) 'fhe Authority shall make a preliminary assessment of thc

lacts available to it to decide whcthcr a complaint is to be subj€ct to a
full investiSation.

(4) Where thc complaint does not disclose sufficient information
to make a preliminary assessment, the Authority may issue to such
person-

(a) a notice requesting for further informatioo on any specific
mnller, casc. event or business agreement or transaction
under investiSation: or

(b) a notice to appear before the Authority for an interview in
rcla(ion to the matter undcr investigation.

(5) Notwithstanding sub-rule (l), a complaint may not be
considercd by the Authority where-

(a) thc complaint lodged, in rvhole or in pan, is before any coun
or the Compctition Tribunal:

(b) the complainant fails to cooperate and provide information
sought by the Authority.
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(6) Without prejudice to tle generality of sub-rule (l), the
Authority may commeoce investigations under this rule based on
i[formation received pursuant to a lenie[cy application under section

89A of the Acr.

35. (l) The Authority may issue an interim relief in accordance
with sections 37 aod 70A (2) of the Act.

(2) The Authority may set aside an interim ordet rvhere a party to
the proceedinSs has shorvn sufficient cause or after the Authority
reaches a determination of the matter.

36. (l) Pursuart to sections 3l(4) and 70A of the Acl. the
Aulhority may. during the course of its intestiSation, issue a notice to
any person to supply information, document or evidence or to appear
before the Authority.

(2) The notice under sub-rule (l) shall state the legal basis. thc
purpose of the request and indicate the co[sequences of not comPlying
therewith in accordance with section 88 of the Act.

3?. (l) The Authority shall conduct a search in accordance with
the Act and fte Crimi[al Procedure Code.

(2) An authorised officer of the Authority who removes anylhing
from the premiscs being searched shall prepare an inventory of the
inspection duly signed by the authorized persons and the rcpresentativc
of the undertaking or lheir authorized a8ent.

(3) Where the representative of lhe undenaking or their
authorized agent rcfuses to si8n, the reasons for the refusal shall be

indicated in the inventory of the inspection.

(4) The Authority shall in its discretion detain. retain or return all
or any material seized at any time , during or after the investiSation.

(5) The Authority may conduct the search on any day between
sunrise arld sunset, unless specifically authorized in terms of a search
wzurirnl to conduct the search at any other time.

38. Pursuant to sections 34 and 70A of the Act, the Authority
shall, upon the completion of its investigation but before a final
decision has been rendered-

(a) serve a notice to each party which may be affected by the
decision, as provided for in the Act:

(b) afford due process to undertakings that are likely to be

affected by the decision including the right to access
evidence relied on by the Autiorily.

39. Pursuant to section 34(2)(c) of the Act, where requestcd by
a party to the proceedings, or al its own initiative, the Authority may
convetle a pre-hearing conference and give directions as to the conduct
of the hearinB.

40. Wherc a party fails to appear on the date set for hearing, the
Authority may, after having satisfied itself that due notice of the

Cap 75.
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hearing rvas served and receivcd by that party, procecd to hcar and
detcrminc the matter before it. their absence notwithstanding.

PART IX- SL'TTLEMENT OF AN INFRINGEMENT UNDER THE
ACT

41. (l) An undertaking intending to cntcr into scttlcmcnt
negotations pursuant to sections 38 of the Act shall notify the
Authority in writing.

(2) Thc Autiority shall inform thc pa(ics within sevcn days of
whethcr it is amenablc to thc rcqucst for settlcmcnt.

(3) Where the Authority conscnts to thc rcqucst for sctl.lcmcnt,
the partics shall conclude the settlement negotiations and exccutc a

settlement agreement within ninety days.

(4) NotwithstandinS sub-rulc (3), the Authority may cxtend thc
setdement ncSotiation pcriod for a furthcr p.riod of thirty days.

(5) An undenaking which applies to thc Authority to commcncc
settlement, may be deemed to b€ in contiavcntion of thc allc8cd
infringcment which the undertaking is accuscd of, in order to qualify
for settlcmcnt:

Provided that if the scttlcmcnt ncgotiations collapsc, thc
Authority shall not rcly on thc information adduccd by the parties

during the negotiations.

42. (l) An undertaking which has agrecd to settle may be

entitled to a reduced pcnalty which the Authority shall determine
taking into account-

(a) thc na(ure of contravention:

(b) cooperation by the undenaking with the Authority.i

(c) whether the undertaking is a first timc offcndcr;

(d) whcther the conduct has since ccascd;

(c) thc effect and duraton of the misconduct:

(0 amount of commercc affected by the misconduct:

(g) profits madc as a rcsult of thc misconduct; and

(h) prc-meditation; and

(i) any other relevant factors.

(2) In addition to sub-rule (l). the Authority shall considcr thc
following factors in rclation to consumcr welfarc infringemcnts-

(a) rcmcdial measures put in placc by thc undcnaking; and

(b) degrec of harm to health and livclihood.

43. Where the audited financial statemcnt! made available by an

undertaking arc incornplete or unreliable, thc Authority may dctcrmine
the value of thc sales, scrviccs. the tumovcr or asscts of lhat
undertaking by applying the Intemational Financial Rcponing
Standards.
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,14. (l) The settleme[t negotiations shall be deemed to have

collapsed where-

(a) t}e prescribed period for settlement after commencement of

the settlement laPses;

(b) the padies to the settlement fail to reach an agreement:

(c) there occurs a material change of circumstances during the

course of the negotiations;

(d) there are reasoDable grounds for suspecting that information

which led to the acceptalce of the binding commitments rvas

malerially incomplete, false or misleading; or

(c) any other matter arises lvhich is sufficicnt lo cause the

collaPse.

(2) lf the settlement neSotiations collapse, the Authority rill
revert to the investigation prociss and remedies provided for under the

PART X: MISCELT ANEOUS

45. The Authority shall take into account the faclors set out in

rule 42 when imposing a financial penalty under section 36(d) and

38(2)(b) of the Act.

46. (l) In determining a Penalty pursuant to section 42 (6) of the

Act, the Authority shall take into account the following factors-

(a) whether the infringement has resulted in anti-comPctitive

effects on any Pan or substantial pan of Kenya;

(b) whether the tar8et undertakinS was in si8-nificant financial

distress at the time of the implementation of the mergcr:

rvhether the undertakinSs have brouSht the infringement to

the attention of the Authority in a dmely manner and

cooperated with the Authority during the i[vestigation:arld

(c)

Collap'. of

Cl.im of
Confidcnti.lny

(d) any other relevant considerations.

(2) Upon imposition of the Penalty. thc underlakinS shall be

required to comply with section 42(2) of the Act aad any penalties

imposed bv the Authority Pursuant to provisions of the Act shall be

"uia 
t itti, lhe period prcscribed by the Authority and shall attract

interest at court rates if tlrey remain unpaid thrny days after thc

prescribed period.

(3) Where approPriate, the Authority may also rder thc alleged

infrinEements of th; Act to the Office of the Director of Prosecutions'

47. (l) A p€rson who supplies any information or 
-makes

submissioni may ciaim confidentiality on any material submitted to the

Authority

(2) A person claiminS confidentiality under sub-ru-le (1.).shall

clearlv identiiv the material that is considered to be confidential and

state ihe reasons for the claim in the Form vll set out in the Schedulc'



Kenya Subsidiary L.gislation, 20 I9

(3) Upon receiving a claim under sub-rulc ( I ). thc Authority shall
consider the rcquest pursuant to section 20 of thc Act.

4{i. Any penalties impos.d by the Authority pursuant to
provisions of the Act shall be paid within thc pcriod stipulated by thc
Authority failure to which it shall attract interest at court rates if thcy
remain unpaid thirty days after the stipulated period, until sdtled in
full.

49. Any grammatical and typographical mistakcs in a decision
of thc Authority, or errors arising therein from any accidental slip or
omission, may at any time be corrected by the Authority either on its
olvn motion or on thc application of any of the parties to thc decision.
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FIRST SCHEDULE (s.9(2))

THE MERGER THRESHOLD GUIDELINES

PART A: PRELIMINARY PROVISIONS

l.lntroduction

(l) These Guidelines set out the principles for the determinalion of merger

threshold as provided under section 42 (l) of the Competition Act 20l0

(2) The Guidelines should be read in conjunction rvith the ComPetition (General)

Rules,20l9 and may be revised from time to time.

2. Objectives of the Guidelines

(l) The main objective of these Cuidelines is to improve tmnsParency.
predictability and accounlability regarding the Authority's merger enforcement Process
for the bcnefit of the business community and thereby easing cost of doing busincss and

improving the inYestment climate.

(2) Specifically, these Guidelines are aimed at-

(a) identifying nolifiable transactions and tmnsactions that qualily for exclusioni

(b) enhancing clarity in the calculation of the relevant tumovcr ot assets;

(c) ensuring consistency in the computation of relevant mergcr filing fees; and

(d) providing clarity on the transactions notifiable to the Authority md the

COMESA ComPetition Commission, rcspectively.

3. Definitions

In these Guidelines, unless the context otherwise requires-

"Act" means the Competition Act,2010:

"associated exploration assets" meaos equipment, machinery, fixtures and other
assets that are integral and exclusive to curent or future exploration or production
whcre the merging paflies carry out activities associated with carbon-based mineral
reserves:

"Autiority" means the Competition Authority:

"carbon-based minerals" means oil, natural 8as or coal but docs not include
downstream retailing of these products:

"COMESA" means the Common Market for Eastem and Southem Africa;

"merging panies" means both the acquiring undenaking and target undenakinS.

(2) Any other terms used in these Guidelines but not defined herein shall have the
same mealing as defined io the Act and the Competition (General) Rules,20l9.

PART B - TRANSACTIONS SUBJECT TO NOTIFICATION

4. Notifiable merSers

A merger which meets the following threshold shall be notificd 1o the Authority -
(a) where the undenakings have a minimum combined tumover or assets

(whichever is higher) of one billion shillings and the turnover or assets
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(rvhichcvcr is highcr) of thc target undertaking is abovc fivc hundrcd rnillion
shillings:

(h) whcrc thc turnovcr or assets (rvhichever is higher) of the acquirinS undertaking
is abovc ten billion shillings and the merging parties are in the same market or
can hc vcrtically intcgrated, unless the lransaction mcets the COMESA
Compctition (iommission Mcrger Notifi cation Th.esholds:

(c) in thc carbon bascd mineral scctor, if the valuc of thc rcserves, the rights and
the associated asscts to be held as a result of the mer8er exceeds ten billion
shillingsi

(d) rvherc thc undcrlakin8s operate in the COMESA, mcct the citeria sct in sub-
paragraph 6 (a) and two-thirds or more of their turnover or asscts (whichcver is
highcrt is gcncratcd or located in Kenya.

PARl' C _ 'TRANSACI'IONS EXCLUDED FROM NOTIFICATION

5. Excluded transactions rcquiring approval ofthe Authority

(l) A mcrgcr which mecls thc follorving threshold may be considcrcd for exclusion
from notification -

(a) rvherc (he combincd tumover or assets (whichcvcr is higher) of the merging
partics is bctwccn fivc hundred million shillings and one billion shillinSsl

(b) il thc iirms arc cnSaged in prospecting in the carbon-bascd mineral sector,
irrespcctivc of assct valuc.

(2) An undcrtaking may apply to be considered for exclusion undcr this paragraph
and rhe Aulhority shall rcspond within fourteen days.

6. E:,(cluded transactions not rcquiring approval of thc Authority

A mcrgcr !r'hich mccts the following thresholds shall be excluded from notification
under the Act -

(a) the comhincd tumover or assets (whichever is higher) of thc mcrging panies
does not cxcccd livc hr.tndred million shillings; or

(b) the mcrgcr mccts thc COMESA Competition Commission Merger Noti[ication
thrcshold and at lcas( t\t'o-thirds of the tumoyer or assets (whichever is higher)
is not Scncra(cd or locatcd in Kenya.

7. Transac(ions notifiahlc to thc COMESA Competition Commission

Undcrtakings shall inform the Authority in rvriting that a transaction has been

notified to COMESA Compelition Commission rvithin founccn days of filling the
notification to thc COMESA Compctition Commission.

PART D - FII-IING F'EES

7. Threshold for mcr'8er lrling lces

The filing lccs applicable for noti[ication of a merger shall bc as sct out below-

Thre s hold ( C onbined vol ue of a sse tt/ tu rnove t
( Kshs )

Fees per proposed metger (Kshs)

Zero (0)- Firc Hundred Million (500.000,000) Zcro (Excludcd from notification)
Five Hundred Million and onc (500,000,001) - Zero (Excl udcd transactions
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Thrcshold (Conftined vdhte of assets/turnoeer
(Kshs)

Fees per proposed nrerSer (Kshs)

Onebillion(1,000 .000) requiring approval of thc Authority)

One billion and onc( I ,000,000.001)- Ten bi llion
l0 .000,000

Onc million ( I.000.000)

Ten billion and one( 10000.000O01) - Fifty billion
50.000,000,000

rvo million (2,000,000)

Above Fifty billion 50o00.000.000) Four million 4.000.000

PARI' L, _ DEIERMINATION OF 1'IJRNOVER oR ASSUI'S

8. Determinalion of thc rclevanl turnover or assets

(l) In detcrmining the mcrgcr threshold, the Authority shall considcr thc combined

turnover or assets (rvhichcver is higher) of the undertdkings in Kcnya

(2) In calculating thc relcvant thresholds, thc Authority shall bc Suid€d by the

undertaking's most rcccnt audited financial stalcments' and whcrc thc audited financial

statements;adc a!ailable by the undertaking are incomPlctc or unreliable, thc Authority

may determinc thc value of lhe sales or seniccs of that undcrtaking by applling thc

Intemational Financial Reporting standards

(3) The tumovct of an undertaking shall comprisc of thc amounts dcrivcd as

revenue in the prcccding financial year from the sale of goods or thc Prcvision of scrvices

falling wrthin thc undcrtaking s ordinary actir ities.

(4)'l'he asscr raluc ol an undertaking shall be based on th!' Sross ralue of the firm s

assets as recorded in thc undertaking's most recent balance shcct.

(5) If, bctrveen the date of the financial slatements being !scd to calculatc the asset

value or turnover of an undcrtaking and the date on which that calculation is being made,

rhe undertaking has acquired or divested another undertaking orjoinl |cnturc Dot shown

on those financial statemcnts_

(a) thc follotving ilcms musl be added to the calculation ol thc Iirm's asscl value-

(i) the valuc of recently acquired assets, in a case ol-tecenl merBcri or

(ii) any assct reccivcd in etchange for recentll' divcstcd xsscts, as the case

may be;

(h) the follolving shall bc excluded in the calculation of an undcrtakin8's asset

value-

(i) thc valuc ol the recently divested assets at thc datc ol their divcslilurc; or

(ii) any asset that was shown on the balance sheet and was subscquently used

as consideration in another recent acquisition: and

(c) thc turnover shall be calculated from tho datc ol comPlction ol-thc Previous
tEnsaction involving the target undertakinS

(6) Any trading rvithin a comPany and its subsidiaries shall hc disrcgardcd in thc

determinalion of tutnover or asscts where such kind of trading is usually cxcluded from
the consolidatcd income statement and is already includcd in th.' salcs rcvenue of one

group company and thc Purchases of another.
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(7) Thc turnover or asscts of credit insti(utions and othcr financial institutions shall
be the sum of the following income itcms-

(a) interesr rncome and similar incomc;

(b) income from securities. sharcs and other variable yield securities:

(c) income from participating intcrests;

(d) income from shares in affiliated firms:

(e) any commissions rcceivablei

(0 nct profit on financial operations; and

(g) other opcrating incomc.

(8) For joint vcnturc underlakings jointly controllcd by a party to a merger ard
third parties, the turnover or asscts of the joint venturc shall bc attributcd equally betwcen
its controlling parcnts, irrespcctive of lhc sizc of thcir financial or othcr intercsts such as
votnS intercsts.

(9) For invcstmedt funds, the investmcnt company shall bc dccmed to have co[trol ovcr
the Yarious investmcnt funds or vehicles thrcugh thc gcneral partner aad thcrefore thc
relevant turnover or assets to bc considcred shall be the combincd turnovcr or assets of all
the entities of which the invcstment company has conkol .ither dircctly or indirectly
throuSh the various investment funds.

PART G - ABANDONMENT OF A MERGER

10. Abandonment of I MerScr

(l) A party to a proposcd merger shall bc deemed to havc abandoned the merger if
they fail to respond to the Audority's requcst for additional information within twenty-
one days from the datc of request.

(2) A party who withdmws from a mergcr which has becn notificd to the Authority,
shall inform the Authority in writnS.

(3) The Authority shall not refund any merger filing fees duly paid with rcspect to
the abandoned merger.

PART H - ADVISORY OPINIONS

I l. Advisory Opinions

An undertaking may seek an advisory opinion from thc Authority rvhcre it is
unclear on any mattcr providcd in thesc Guidclincs.

12. Revocation of G.N. No. 7.1O6 of 2014

Gazette Notice No. 7406 of 2014 (Mergcr filing fees) is revoked.



942 Kerrya Sub t dory L. gtslot on, 20 I I

SI]COND SCHDDUI-E

FORMS

rORM I _ RESTRICTIVE TRADD PRAC'I ICE COMPI,AINT ITORM

COM I TION AU T IIORI I Y OF I]NYA

(r 31(2))

Conrpctttton AuthorltY ol Kcnya
Kcnla Rarl\\ aYs IlQs

Ulock D' Drop - Il)rnt, Cround I lo()r
P O Bo\ 36265-00200

llarlc Sclassrc Avcnuc

'l'clcphone 254.20-2628233
Drrcct Lf ne 251-20-2719000
Websllc w$\r cqk gqkc
Iirnarl tdtllDlqktqkc

RI-STRICI'IVE 1 RADI: l'R4.C I lCt:
COMPLAIN T FORM I

Rule 6(2)

I Complarnant

'l rtle

f-rrst Name (optlonal)

Organrzalron (rf aPPllcablc)

Phystcal address

Postal !ddress

Tclcphonc Numbcr

Dmarl add.ess

2 Undcrlakrng (pcrson or cnlerprlse) whose conduct ls lhc sublecl ofthrs comPlarnt

J Desc ptron of complalnl (provr dc a concrse slalcmcnt ol'the conduct that ls

thc subJcct ofthc comPlalnl)

4 Please attach lo thls lbrm any relevant documents, as well as a slatcnlcnt

dcsc blng thc conducl thal ls thc subJccl oIthls corllplalnl' tncludlnE-

o (hc namc ol each pany lnvolvcd ln lhe conduct.

o lhc datcs on whtch thc conduct occurrcd,

tr a statcment lndlcatrng *hen and how you bccame a\!arc ol'thc conduct and

o an) other lnformallon you constder rclcvant

5 ls thc conductcontrnulng'

Ifnot. \rhcn drd thc conducl cnd'

If lhc conduct contlnucs, ls thcrc any lntcrlm measurc )ou consldcr urScnt'

Namc

Scctor/market of
operatron
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6. Namcs ofany other govemment bodics and organizitions contactcd about this issuc:

I undcrstand:

(a) that it is an offence in terms of scction 90(d) of thc Compctition Act for a person to
providc false information to the Authority; and

(b) that section 9t of the Compctition Act providcs for a penalty of a finc,
imprisonment, or both if I am found guilty ofknowingly providing false information
to the Authority.

77. Signed by the complainant'l:

Signature...................

Full name..................

Datc (dd/mm/yy)......

FOR OFFICIAL USE ONLY

Aulhority file rcference numbcr:

Datc filcd: ............

Notcs:

l. This form is issued under thc Compctition Act. No l2 of2010.

2. This form shall bc complcted to thc bcst ofyour knowlcdgc, and submitted to
thc Authority for considcration ofthc complaint.

3. If this complaint is lodged by a pcrson othcr than an individual, thc contact
details ofthe person authorized to discuss the complaint should bc providcd.

4. Thc submitted form is a public rccord. Howcvcr, thc attachcd dcscription of
conduct and other information rclating to thc complaint is not part ofthe public
record. Thc complainaot has thc right to idcntify information bclicved to bc
confidcntial by complcting thc Confidcntiality Claim form (Form II) and
submitting it with this form.

'This section is only applicablo whcrc thc complainant has indicated thcir name/identity
It is not applicablc to anonymous complaints
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FOR M II

MPI'I'I f ION AU'TIIORITY OIT KLNY

(r 34(2))

CONSUMI]R CO PI,AIN'I' I:oRM

lhc Compclrtron Authonty ol'Kcnya (thc Aulhont)) rs mandatcd to Protcct constlmcrs
ilgarnst falsc and mlslcadrng rcprcsentallons amongst olhcrs Ihc Aulhortt) tdLcs

consumer complarnts scrlously and has dcvelopcd an lnlcrnal Prcccdurc kr handlc thcm
Krndly usc thrs lbrm to rntbrm us about your complarnt so that wc can be ablc lo addrcss

rt lfyou're havrng any drfficulttes lilhnS rn thrs lorm, plcasc gc!,n touch wl(h us b)
phonc or cmarl Thrs form can also bc dounloadcd from our wcbs,lc \\\\w cal qo Lc

ll'thrs complalnt rs lodged b1 a pcrson other than thc conlplarnanl. plcasc pro!ldc conlact
detalls oIthe person authonzcd lo drscuss lhc complatnt

'l') pc ol Complarnt

l-rcI as rppropnatc

o l-alse or MlslcadroB Rcprcscnlatlons

o Unfalr Conduct

o No exprry date

o No rngrcdlcnts lrstcd

tr Olhcr

o Unsafc Goods/li',prrcd Goods

o llnsurlablc Goods

tr Dcltctrvc Coods

Pnor Acuon taken to redrcss the complarnt

I Havc you rarscd thc complalnl r4'tlh thc accuscd ) o Ycs o No

Dalc complatnl was rarscd

lfvcs. \rhal \ras the responsc )

2 }lavc you ralscd the complarn( $ lth any othcr agcnc) )

If Yes, plcasc provrdc the follou'rng

nNo

Dalc complalnt !r as rarscd

Namc of thc Agcnc)

Case Number (rf applrcable)

Conlact Person

Contact Phone Numbcr

Case filcd ln Court? o Ycs

l)atc

DNo

Grvc datalls,
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Details of thc complainant

Date:

Name of thc
complainant:

Mr /M.VMisVDr

Postal Addrcss

Physical Addrcss

Telcphonc No.

Email

Details of thc Accuscd

Name Mr /Mrs/M iss/Dr

Poslal Addrcss

Physical Addrcss

Tclephonc No.

Email

Ifthere are note than I , please proide their detailt oh o sepdrate page and ottach it to
this lorn
Harm causcd, if any

How would you likc your complaint to be rcsolvcd?

o Rcfund o Repair tr Rcplacc

o Othcr. Givc dctails

How would you likc to be cootacted in casc of furthcr information or for fecdback on thc
Authority's ssscssmcnt of your complaint? Tick sppropriatcly.

By Phonc o By Email o By Lcncr o

Tho following is a bricfstatcmcnt offacts conccming this casc. This information is tlu€
and correct to thc bcst ofmy knowledgc. I hcrcby rcqucst Thc Compctition Authority of
Kenya to investigatc this complaint.

Statemcnt of facts/ Details ofthe complaint

Attach additional shcet(s) ifadditional space is nccdcd



Addrllonal shccts allachcd' o Ycs o No

Allach coprcs oflhc Iollo\rlng documcnts as app

Plcasc trcL aPProPrlatclY

tr Cootracls o Warrant) tr Involccs

o Othcrs (Spccrfy) 

-

D RcccrPt5

Ircablc
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. 'fhls form rs rssucd for thc Purposc of lodSlnS a consumcr comPlalnt rclJtlng to Part

VI of thc Compctrtron Act. No l2 of 2010 (thc Act)

. You may cl,rm confldcntrallty for thc lnformallon you Provrdc by frllrnE thc

Confidcntralrty Clarm Form dorvnloadablc from thc Authorrty's Wchsttc

rvrvrv cal go kc

. I undersland

(a) a that lt rs an offcncc ln terms of sccllon 90(d) ol thc Compctlllon Act for a

Pcrson to provldc falsc !nfolmatlon to thc Atrthorlt) and

(b) that scclron 9l of thc ComPctlllon Act provldcs for a pcnaltl ol a llnc,
rmpflsonmcnl, or both lf I am found gutlty of knorvrngly provrdrng lalrc
rnformatlon to the AuthorltY

. I conllrm th,rt thc lnformaron gtvcn aborc ls truc and dccuratc to thc bc\t ol my

InowlcdSt

Namc of Complarnant

Dale

Srgnaturc

NB Aft filtng th$ font, you nay subntt anv furthcr docut,t.ttts usog thc lolk'wn8
LO IACI tfifOftttolton

Kcnya Rarl$ays HQs
Block "f)" Drop- Pornt, Ground Floor
P O Box i6265-00200
Hatlc Selasstc Avcnuc
Emll qqtqlqn@-cal p!9, oio@cak go k1
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FORM III

COMPI.]]'II'ION AUTTIORI't'Y OF KENYA

G. t5)

Tclcphonc: 254-20-2628233
Dircct I-inc : 254-20-2179000

Wcbsitc: y1y!.lqLgllkc
Flmail: infb@cak.eo.ke

Competition Authority of Kcnya
Kenya Railways HQs

Block "D' Drop - Point; Ground Floor
P. O. Box 36265-00200

Haile Selassie Avenue
MERCER NOTIFICATION FORM

l- This fornt is issued P rsuant to Section 13 (l) of lhe Conpelilioh Act which
stipulates thlrt each ofthe undertakings lo the merger shall notifl. the Authority oflhe
proposdl in \!titing or in lhe prescribed manner-

2 The ohjecli|e o/ lhis merger notirtcalion lorhl is lo ihprcre the efJiciency,
transparency and prediclability o/ the merger notirtcalion ptocess

3. Please note that the Competitbn lcl empowers the Conpetition Aulhotity of Kenya
to obtdin informatbn relevunt lo evaluate mergers and acquisilions- This fotm
lacilitates the process by identiliing relevant infornotion depending on the activttrcs
of lhe merging pdrlies art(l whelher they are operating in the sqme markets ancl/or
dre dcltkil or potenlidl customers ot suppliers to each other- By anticipaling the
likelv infonndtion required by C,4K and collating it in advance lhe tine taken.[or the
evaluation of the merger will be re&rced. Howetet. omitting releranl information
mu2- lead to the nerget evahalioh being delayed.

Tltis toble below sunmarizes the schedules which should be normally submifled,
depencling on the characteislics of the merger. The thresholds referred to therein
dre occording to the CAK Merger Threshold Guidelines.

C ha rac le r i s I ics of t he me rge I Schedules to be

l"irms applying lor exclusion as prescribcd by the CAK
Mcrger 1'hreshold Guidelines,

Schedule I (only
questions l-26) and
Schedule IV

Mcrger at or above thc prcscribcd thresholds
Mcrging partics do nol operate in the same line of busincss:
and/or
No vcrtical relationships among merging parties

Schedules I and lL'

Mcrgcr al or above the prescribed thrcsholds: and
Mcrging panics operate in thc same line of business or
thcrc arc vcrtical relationships among mergine Darties

Schedules l, ll, lV

Mergcr at or abovc the prescribed lhresholds
Mcrging partics opcrate in thc samc line of business oI
therc arc vertical relationships among mcrging parties:
and/or
tligh likelihood that combincd market share of merging
parties falls abovc 3570 in onc or more markets and/or one
or more of the parties arc dominant in at least one market

Schedules I, ll, I ll,
II'
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a Schedules I TQuestrcn l-26) must be conpleted by gll undertakng opplymg for
excluston For firms thal qual4fi for ercluston. rcfel to lhe C,lK Lleryer
I'hreshold Gurdelmes Please note that oll lirns applytng for erclusron nrst
provtde all documentattoh requested tn Schedule I

b Schedules I and IV hust be cornplelcd by qlf undertahngs tn uergets whtch ore
ctl ot above the prescnbed merger lhresholds Also- whete lhere are p bltc
nterest rssles, strch as whelher the metger wrll be accompanted h1 some
emploltnent losses as the mergtng firms taltonaltse thetr opetaltons and'ot
ehelher lhe merger rc clatnred lo generale cmploymenl- m/otmatton sho ld be
prowded on such Note lhat clatms about the benerlits of the metger fot the
econofiv rnusl be bocked rp by ewdence lhal dentonslrales lhe lAell'eJlects and
why the mcrger ts necessary for lhem to be realtsed These cun be laLen nto
dccount and weryhed agomst posstble lessentng oJ competttton as a result of a
erget For relerence to CAK Pubhc Interesl Gutdeltnes, download the

Cutdeltnes by clrckng the folbwng hnk -

http /'cakgo kehndex php/slah6-reg laltons,'lhe-compelthon-act-no- l 2-o[-
20 I 0,'cat vrew/6-mereers/22-balanctne-prhhc-Mteresl-eutdeIues hunl

c Schedule Il rdcntrfies lhe products akd sen)lces o/ the ntergng partrcs and s
patt ofassesstng the compellton anahsts that ts reqtured to rcr,tcv, the fietget
For example, tf lhe ergng parles operate n the same lue ol bustnest there 6
a posstble horrzonlal overlop ond more derarl s requrred on the spectfic
products and sen'rces thq' supply, by geographtc areo, ond on the other
compeliors whrch ex$l lf the mergng parnes are tn a vertrcal relaltonthtp to
each other rnformatron wll be reqwred on the extent dnd noture ofcompetttrcn
n both lhe pslrean ond dovnslreon narkets T1'prcal$ a nore letarled
aslesshenl x requred tf the nterglng partrcs have u comhtned narlet share of
grealer lhan 35oZ m one or fiore morlels

d Schedulc lll sets out detatled tnfornruttoh that \|tll be requtrcd lor a ntore
detatled compelttrcn assessmenl Thts rncludes nlormalrcn al dtfferent nqtkel
levels and on barrrcd to eklty By ahltcqalthg the need for such tnlormaltotl
dnd collottng I tn adyance mergng parltes can substantrollv /ed cc the ttme
requted Ior the merqer to be assessed

e Schedule Il's a declaralrcn

1 /7nsn'er questtons on separale sheels ma*ed Schedules I to lt/, as Ltpproprtdtc

It ts tt portant thal reletanl docunlents ate alloched pet loththg to the tssues
addressed m lhe dtlferent schedules Nole lhal parlrcs are obltged to provtde all
releyanl docuhlents tncl dfig lhose that ndy not be cons$lent y)tlh whot I betng
clatnted tn the merger Jqlfig Note that the prowsron of docunenls tnfot mutrch lhdl
fiay nol be consBtenl vtlh uforrfialton n lhe nerger !hng wrll nol necessartly resilt
tn lhe oppltcolton baMg dented

5 ll/here supporthg docunents dre not dvatldble an o/ndoyt must testfv to the
accuroq) of lhe nformdlnn provtded and lhe on-ex$lence of s pporltng

6 You may tdenhfi' matenal vou constder as commercoll) senstto,e dnd oppb,for
conJidennoltv as prowded m Secuon 20 ofthe Compeutton /lct
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7. Thc completed MerSer notification form togcthcr with thc most rcccnt documcnts
should bc submitted to:

Dircctor Gcncral
Kcnya Railways Hcadquancrs,
Block D Ground Floor, Workshop Road off Hailc Selassic Avcnuc
P.O. Box 36265-00200
NAIROBI

T et +254-20-2'179000. 2628233
Wcbsiter www.cak.eo.ke
Email; info@cak.go.kc

8. Panics arc frcc to consult thc Authority in casc of clarification rcgarding thc
complction of this Form.

PART I. BASIC NFORMATION

Provide hard copics ofthc following documcntsl

A signcd copy ofSalc and Purchasc Agrccmcnt,

Auditcd Financial Statemcnts for thc last thrcc years duly signcd by
the Board ofDircctors and Ccrtificd Public Accountant Mcmber,

Thc lstcst Annual Rcports, Board rcsolutions atld rclated documcnts
rcgarding thc mcrgcr.

Copics of Ccrtificatcs of Incorporation/Rcgistration Ccrtificatcs or
cquivalent and similar documcnts including other sharcholdcr
compalies wherc thcrc is chain owncrship

A brcakdown of cmployccs, and plafls to rcalisc cost savings,
cflicicncics and plans documcnting invcstmcnt evaluations.

l. State thc namc and principal business addrcss of thc undcrtaking filing this
notification.

2. Providc the following details of thc contact pcrson for thc undenaking filing this
noticc

. Namc:

. Position:

. Addrcss

. Telephone:

. Fax number:

. Email:

3. Plcasc takc noticc of a mcrgcr as dcfined in scction 43(l ) of thc Compctition Act and

s(atc whcthcr you arc thc acquiring or targct undcrtakinS.

4. Havc you authorizcd any reprcscntativc to act on your bchalP

. Name I

. Position:

. Company/firm:
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5. State the names and principal business address of all the undenakings directly or
indirectly conlrolling you.

6. State the names and business address of the shareholders dircctly or indirectly
controlling you

7. List the names and principal business address of each undcrtakings dircctly or
indirectly controlled by each undertaking refcned to in 5 above.

8. Do you dircctly and indirectly control other undcnakings? If yes, lisl them and

dcscribe thcir main operations.

9. Provide a dctailed organizatiooal structure for both the acquiring and targct
undcnaking.

10. Give 8 bricfhistory ofyour lirm including the date of incorporation.

ll, Provide the Names of the directors of the acquiring undenaking and their
nationalities (attach a copy of current CR-/12) or equivalent issucd within the last 2
months)

12. Provide the Names of lhe directors of the target undertaking and thcir nationalilies
(attach a copy ofcunent CR-/12) or equivalent issued within the last 2 months)

13. List all the undenakings where the dircctors ofthe acquiring and target undenaking
servc as directors and or shareholders.

14. Indicate previous merger applications involving the acquiring and target undenaking,
or their affiliates, if any.

15. lndicate the nature ofltansaction ofthe previous lrsnsaction and thc seclor or market
affeded.

16. Indicate the industry sector or sectors involved(s) (e.8. Manufacturing, Construction,
Mining, Retail, Telecommunications). Applicants should indicate the standard

industrial classifications (SIC) code that are most applicable to the industry/sub-
sector in which they operate (StC codes should havc a minimum of 3 digits).

17. What are main activilies ofthe target and acquirilg undertaking?

18. Indicate thc areas where you sell your products or provide services. in tcrms ol
(a) National

(b) County(ies)

(c) Regional markets

(d) Othen (specify)

19. Stale your annual turnover i
threshold guidelincs

n Kenya for the preceding year. (Rcfer lo mcrger
link-wulv.cak.po.kz/Statutes and

R e or I at i onr/G u i dz I i ne s/me t a e rs/ Me Jhol.l:/CuidPlines {ot Section 12

20. If the parries have no operations in Kenya" kindly provide the global lumover or
assets and countries ofoperation.

21. State the value ofyour assets for the preceding year.

22. What is the monetary value ofthe consideration being offered? lf other, specify.
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23. lype of transaction (c.g. whethcr it is an acquisition or salc ofassets. acquisilion or
salc of sharcs, acquisition ol minority sharcholding giving material control,
amalgamation, etc.) ( rcfer to section 4l(2) tbr morc details).

2,1. llas thc transaction been notificd to other rcgulatory authorities (lnsurance
Rcgulatory Authority. Capital Markets Authority, Central Bank of Kcnya. ctc. and to
othcr.iurisdictions (countries or rcgional economic blocks)?

25. 'l he owncrship structurc and control before and after the transaction.

26. ]'hc busincss rationalc ior thc transaction including strategic. commercial and
cconomic rcasons.

27. Provide illbrmation on the market participants in this market and lhe number of
cntrants and exits in this marke( ove. thc last fivc vears

28. I'rovidc an assessment ofthe likely impact oithe merger on

(a) Employment (il thc transaction is likcly to rcsult in employment loss. indicatc
thc numbcr, typc (skilled or unskillcd) ofjobs to be lost and lhe justification lbr
thc loss).

(h) Abilitl ofmcrging pa(ics 10 compctc in international markcts: and

(c) Ahilit)' of SMIIS dircctly alltc(ed by the mer8er to gain access to or to bc
corlrpctitive in any markct.

29. Is (he transaction likcly to gencrate efficiencics? Ifyes, identily the efliciencies and
how thcy u ill be achicvcd and passed on to consumers.

30. Il one ol thc partics is a failing llrm, include:

(a) Financial information sho\r'ing that lhc firm is unable to mcet its obligations
now and in thc l'uture.

(b) Infonnation to prove that thc failing llrm would reasonahly be expected to exil
ofthc market absent the mergcr.

(c) What rvill happcn to thc productive assets ifthc lirm exits the markct'l

PARTII - PRODUC'IS N ND SI]RVICES SUPPLIED BY EACII OF'TI'IE MERGING
PARTII.]S

In addition to documcnts spccified in Schedulc l. pleasc attach thc Ibllowing:

(a) Documcnts prcpared for the Board of Direclors. regulatory bodies in relation to
thc transaction:

(b) Reports. survcys, analysis or other documents assessing the transaction with
respcct to its impact on competition; and

(c) Latcst business plans, markcting plans. sales rcpon and stratcgic plan.

I L l,ist the products lhat you scll and/or services that you provide.

32. I:or each ol'thc main products and serviccs specify the amounts supplied (in volumc
and/or Kshs) into each geographic area where you sell your products or providc
scrviccs (c.g. national. county(ics), inlcrnational. If intcmational. spccify thc
countrics.

13. I'rovidc cstimates ol your markc( shares and those ofyour competitors (including
thc othcr mcrging pany) in cach ofthc markcts you operate for the last threc years.
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34. Identify lour main actual and potential supplicrs, for each producl-/scrvice grouping
(including the other merging party where applicablc).

35. ldentify )'our main actual and potential customcrs, for each producrscrvicc grr-ruping
(including the other merging partv \r'hete applicable).

36. Explain the nature of thc vcrtical relationship and how it is likcl)' to allcct
competition in thc upstream and downstream markets.

PARl' III - EVALI,JATION OF HORIZONTAI, OVERI,APS AND VIiRTICAI,
RELAI'IONSHIPS OF MERCING PARl'It]S

Plcase provide hard copies ofthe lbllowing documentsi

(i) Business plans; markcting plans, including for rclcvanl subsidiarics and
divisions and current Stmtegic l'lan;

(ii) Periodic (such as monthly and quanerly) rcview of salcs and market lrcnds
including by customcr calegory and by difltrent geographic atcas for lhc lasl
three (3) ycars; and

(iii) Pricing schedules including lcrms ofdiscounls and rcbatcs olltrcd.

37. For cach oflhe products you produce or serliccs )'ou providc: a) givc monlhl) data
ovcr prcvions thrcc years on priccs charged. and sales b) rcgion. b) state rvhcthcr
you charge a nalional pricc and thc rationale. and c) provide dctails ol'your pricing
slrateg)' (includinS discounls and rebatcs).

38. Sales volumes, monthly over previous thrce years [or main products. b]' arca

39. Are there products or services you consider to bc reasonably substilulablc with )'our
products or scrvices?'l'aking into account thcsc producls or scrviccs. providc an

estimate of your market shares and lhose of your compctilors and indicatc thc
sourccs of your information.

40. Explain the basis on \rhich you compcte (such as on price. quality. scrvicc.
distribution) in cach ofthc markets possibly affcctcd by the mcrgcr.

41. Providc a list of your top live customcrs and their contact dctails in each ol lhc
markcts you opcrate and the percentage sales shares accountcd for bl- cach ol lhcm.
nationally and by region.

42. Providc a lisl of your top live supplicrs and thcir conlacl delails in cach ol lhc
markets you opcrate and thc pcrccntage sales shares accountcd lor by cach ol them.
nationally and by rcgion.

Are impons an imponant source ofcompetition'l llyes, givc dctails.

Do you have contractual agreements with supplicrs ofyour key inputs? lfyes. attach
examplcs.

Do you havc contractual agreements with cuslomcrs? lf),cs. atlach cxanrplcs.

Identily entry and exit barriers into the markcts likcly to bc allcclcd b)'the
transaclion i.e. markct u'hcrc merging parties havc product ovcrlaps or vcnical links.

(a) Idcnlify whal is rcquircd for a new cntrant, including thc cosls that havc lo bc

incurrgd 10 cstablish the neccssary scalc of opcralion to bc an clfectivc
conrpetitor. What are the key inputs and facilitics a ncw cntranl should acccss to
opcrare in the market?

43

44

45

46
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(b) What is thc time takcn from takinS the decision to cnlcr thc market to bcing
fully opcrational?

(c) what rcgulatory rcquiremcnts have to bc mct to cstablish operations, including
patcnts, trademarks. copyrights, liccnscs, tariffs, quotas, markcting board rulcs,
zoning restrictions and cnvironmcntal studies? ii) State if thcrc atc rcgulations
likely to constrain pricing, quality and othcr compctition paramctcrs.

(d) what is rcquired in terms of cstablishing a brsnd swarcness, cstablishing
distribution operations, and the challcngcs ofcompcting with cstablished firms?

PART IV DECLARATION

"To thc best of my knowlcdge, thc information containcd in this mergcr notification 8nd
thc attachment to it, is truc, correct, and complctc, exccpt to the cxtcnt that I havc
indicatcd-

(a) Thc requcstcd data is not availablc in books or rccords, and reasonablc cstimatcs
have becn used instead: or

(b) Complctc information has not bcen providcd becausc il is unavailablc in which
casc I have anached an affidavit sworn by me cxplaining why the information is
unavailable.

I understand-:

(a) that it is an ofttncc in terms of section 90 (d) of thc Compctition Act for a

person to provide false information to thc Authority;

(b) That scction 9l of the Compctition Act providcs for a pcnalty of a fine,
imprisonmcnt, or both if I am found guilty of knowingly providing falsc
information to thc Authority: and

(c) That the Authority has powcr as prcscribed in Section 47 (l) to rcvokc a

decision approving a proposcd mcrgcr if thc dccision w8s bascd on materially
incorrect or misleading information.

Signature and ofl'icial scal or stamp:

Name: (block lettcrs)

Position: (block lettcrs)

Date:

I confirm lhat thc person named in rcply to qucstion 4 (if ary) is authorized to act on my
bchalf for the purposes ofthis Noticc.

Signed
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T elephol,e | 25 4 -2u262823 3
Dte.tLioe | 254-2G277 00
Website: www.cak.so.ke
Email: info@cak.eo.ke

FORM IV

COMPETITION AUTHORITY OF KENYA

(r.20))

Competition Authority of Kenya
Kenya Railways HQs

Block "D' Drop - Pointi Ground Floor
P. O. Box 36265-00200

Haile Selassie Avelue

EXEMPTION APPLICATION FORM
Rule lA(l)
(fhis lorn is for the applicalion Ior ere plion lor Reslriclive Trade Practices

Intellectual Prcperry Rights and Ptulessionol Rules)

2. We apply in terms of section ..... [25, 28 or 29lof the Competition Act for an

exemption from the application of Part tll A and B of the Act for the following decision,

To: Thc Competition Authority of Kenya

From:

Tiile

First Name

Surname

Organization

Postal address

Email address

agreement or practlce:

3. We seek an exemption for a pedod ol--(duration).
4. ln respect of this matter, has previous exemption been:

cranted? | oYcs I I oNo
Refused? oYes oNo

lf you answered "yes" to either question above, please Provide thc case number for the

previous exemption application

5. The following information musl be included in your description of the agreement or
practice for which you seek an excmPtion

(i) Description of the nature of your business:

(ii) Description of the business carried out by the other pcrsons on whose behalf the

application is madci

(iii) Names and addresses of all tle otier PaJties to the practice to be exempted:

(iv) The facts and contentions on which you rely;

(v) Description of goods/services to which the proposed or actual r!'strictive
practices relate:

(vi) The section of the Act that you believe may be contmvened by this Practice;

I
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7. Dcscription of thc markct(s) in which thc goods or scrviccs dcscribcd a.c supplicd or
acquir€d and othcr affcctcd markcts including significant supplicn and purchasers;
substitutcs availablc for thc rclcvant goods or scrviccs; ally rcstrictions on thc supply or
acquisition ofthc relcvant goods or scrviccs

E. Justificalion for thc €xcmption bascd on thc following critcria sc( out in scction 26(3)
of thc Act:

I undcrstand :

(a) that it is an offcncc in tcrms ofscction 90(d) ofthc Comp€tition Act for a pcrson
to providc falsc information to thc Authority:

(b) That scction 9l of thc Compctition Act providcs for a pcnalty of a finc,
imprisonmcnl or both if I am found guilty of knowingly providing falsc
information to thc Authority; and

(c) That thc Authority has powcr as prcscribcd in Scction 27(lxa) to rcvokc an
cxcmption if thc it was issucd bascd on matcrially inconcct or misleading
information.

6. Signed by thc complainant

Si8naturc............,..,.,........,

Full Namc.........................

Official scal or stamp (ifapplicablc)

Datc (dd/mm/yyyy):.

7. For official usc only:

Authority file rcfcrcncc number: ,...

Datc filcdi ...,,,...,,,....
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I'elephonc 254-2G2628233
Drrcct Lrnc 254-20-2179000
Wcbsrtc ElytL!4LpLc
L,marl ullg@!4uqlc

l.oRM v

COMPE TITION AUl IIORITY OF IlNYA

(r 2l)

Compctrtlon Autho t) oi Kcnya
Kcnl a Rarlrvals IlQs

Blocl "D Drop - Pornl, Ground Floor
P O Bor 36265-00200

Harle Sclassrc Arcnuc

LXt:MPl lON CI]RI IFICAI'E

PU ST'AN T IO SE oNs 25 280 9 OF I'IIT] CO F]nrloN AC t 20t0

li\cmplron certr,icatc codc
!'llc Rcfcrcnce Numbcr

I Dale and numbcr ol thc nollcc on lhc c\cmptrcn appllcatlon

2 Namc of thc undcrtaklng lhat obtalncd thc e\emptton

3 Dsscnp(rcn of lhc dcclslon(s), praclrcc(s) or agrccmcnt(s), lncludlng partres

rnvolvcd

4 Spccrllc tac(ors consldcrcd to grant thc c\cmptlon accordtng lo pro!'!slons ln Part

III D of thc Acl

5 Durauon o[ lhc grantcd c{cnrpllon, slart and cnd datc

6 Condrtrons for thc excmptlon

7 Justrficatron lor lhc cxcmptlon

8 AclnowlcdSement ol'submtsslons rccctvcd by stakcholdcrs

I Namc and contacl lnformatlon lor quertcs

Noltc. ts g^'en m l.rms of lhe Compeulton Rute 12 (10) lhal any person \'tth a
subslanttoi financal nleresl oJlectcd b]' the ahot'encntroned decilon may appeal the

dectsron to lhc Conpetttrcn 1-rtbunol



K.nta Subtidiary lagi:lation, 2019 957

T clcphone: 254-2G2628233
Dircct Linc : 25,1-2G277m00

Wcbsitc: www.cak.go.kq
Email: infofdcak,so.ke

(r. 22)

Competition Authority of Kcnya
Kcnya Railways HQs

Block "D' Drop - Point; Ground Floor
P. O. Box 36265-00200

Haile Selassie Avcnuc

FORM VI

COMPETITION AUTHORITY OF KENYA

NOTICE OF REVOCATION OF EXEMPTION
Excmption notice code .................................

Filc Rcfercncc Number ...,.......,.......

l. Datc and numbcr ofthc noticc on thc cxcmplion grantcd

2. Name ofthc undcrtaking that obtaincd the cxcmption

3. Dcscription ofthe decision(s), practice(s) or agrcemcnt(s), including partics
involvcd. for which excmption was rcvokcd

4. Specific factors considcrcd to rcvokc thc cxcmption according to provisions in Part
III D ofthc Act

5. Datc for thc implemcntation ofthc rcvocation decision

6. AcknowlcdScment of submissions receivcd by stakcholdcrs

7. Namc and contact information for qucries
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COMPET

FORM VII

ION AIITHoRITY

(r l7(2))

Tclcphonc 25t20-2628233
Drrect Lrnc 25+2O-2TI9O00
Wcbsrte !/w-w-e4Lgg kc
Lmarl !4[qqlqktqkc

F KENYA

('ompetrtron Authorrty o, Kcnya
Kcnla Rarl\t als HQs

Block 'D' Drop - I'ornt, Ground F-loor
P O Bo\ 36265-00200

I-l.ulc Selasstc Arcnuc

CONFIDENT IA Y CI-AIM I.oRMI

I F'rlc rcfercncc numbcr

2 N.rmc of thc mattcr

J Confrdcnlral rnform.rllon

On a scparale shcct o[ PaPcr. llst thc follorvtng lnlormatlon and sct oul f'l(ts and

contentlons suPPorUnB your clalm that thc ldcntlficd lnformabon ls conlldcntr'rl-

Column I - Namc of thc documcnt that contalns lhc conlldenllal lnlormalt()n

Column2-Thc pagc and ltnc number at whlch the conlldcntlal lnlormdtlon bcgrns and

cnds

(--olumn i - l hc namc of thc pcrson that or\ ns thc partlcular lnform.rllon

Column.l - fhe naturc of thc commcrclal valuc of thc lnformatlon

Column 5 - l hc cxrstrnt rcstnctrons on acccss to lhe lnlormatlon

Column6-'[hc type of rnlur1 to compctltton thc dlsclosurc of thc lnlormatlon m.r] causc

and thc extcnt to whtch thc tnformatron rs commcrclall) \cnsltlve

3 Statcmcnt of Confrdcnlralrty

l. comPllcd or
supcrvrsed thc persons rvho comPtlcd thc attachcd l,s( I hcllevc thal the lnlormatlon
ldentrfrcd rn thal lrst ls confldenbal tnformatlon

lundcrstand

(a) thar rt rs an offcnce tn lerms of sccllon 90(d) of lhc C-omPctlllon Act lor a Pcrson
to provrdc falsc rnformatton to thc Authorlty. and

(b) Thal scctron 9l of thc Compehtron Act provrdcs for a pcnalty ol a flnc
rmpnsonmcnt, or both lf I am found Sullty of khorvlngl)' prorrdrng falsc

lnformatron to thc AuthorttY

4 Name and tltlc of Person authonzed to srgn

Authonzed srgnaturc and seal or slamp Date (dd/mm/)y)])
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THIRD SCHEDT'LE

THE BLOCK EXEMPTION GUIDELINES

PART A - PRELIMINARY PROVISIONS

G. 24(r))

l. lntroduction

( l) These Guidelines set out the Seneral princiPles in aPplyins provisions of section

3O(2) of the Act regarding the exclusion of any category of decisions, practices or
agreements by or between undertakings from the application of the Provisions of Part III
of lhe Act.

(2) The Guidelines shall be read in conjunction rvith the Act, Rules and other

Guidelines.

2. Objective of tle Guidelines

( l) The main objective of these Guidelines is to guide unde(akings in making sclf-
assessment as to whether the agreements, decisions or practices which thcy intend to

enter into qualify for block exemption rvithout the need to seek the Authority's
interveIltion.

(2) Specifically, these Guidelines are aimed at-

(a) assisting the Authority in the implementation of section 30(2) of the Act to
exclude any category of decisions, Practices or agreements by or bctlveen
undenakinSs from the apPlication of the Provisions Part lll of the Act othenvise
referred to as Block Exemptions;

(b) enabling the Authority to achieve tansparency and Predictability in the market
regarding the Erant of block exemPtionsl

(c) allorving the Authority to concentrate its resources on agreements which are

lik€ly to distort competition in the economy.

3. Application

1'hese Guidelines apply to the follorving categories of vertical agreements-

(a) fmnchise agreementsl

(b) stadia and spon branding rights agreements;

(c) content devclopment and broadcasting agrccments; and

(d) one-off sportinS and promotional events.

4. Defioitions

In these Guidelines, unless tle context otherwise requires-

"Act" means the Competition Act,2010;

"allocation of exclusive territories" means lhe limitation of markels rvhercby the

franchisor imposes limitations on tle franchisee by specifying the area where the

fmnchisee can opcrate or supply the contract of goods and services, class of customers
to serve or products to deal in;

"Authority" means the Competidon Authority established under section 7 of the Act;
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"block (jxcmption" means any ca(egory of decisions, practiccs or agrcements bY or
bctwecn undertakinSs crcluded from the application of the provisions of Pan III of
thc Act:

"bundling" mcans $'hcre Soods must be purchased together rvith another as a

packaBc;.

''franchise" mcans a licencc that a party acquires to allow them to have access to a
business proprictar) knowlcdge, processcs and trademarks in order to allow thc party
lo scll a product or provide a sen'ice undcr the business name;

"franchise agrccment" means an agrcement where one undertaking (the franchisor)
grants lo anothcr undertaking (the franchisce), in exchange for direct or indirect
financial consideration, thc right to exploit a package of industrial or intellectual
propcrty rights (franchisee) for the purposes of producing or markcting specified
types of goods or serviccs:.

"minimum resalc price maintenancc" means a form of price fixing where thc
l'mnchisor imposes a minimum resale price on lhe lranchisec thcreby limiting or
cxcluding the franchiscc's ability to offer discounLs or to sell at lolvcr prices than
lh(,sc imposcd by upsrream playcr:

''non-compctinE restriction" means a restriction that Prevents thc franchisec from
competing \r'ith the l_ranchisor or other franchisccs or setting up a similar business,
during and after the term of their agrecment and includes-

(a) starting up a competing business during or after the term of the agreemcnt for a
spccificd duration of two years;

(b) de-badging(rc-hranding) their store upon the expiry of the agreement; and

(c) continuing to conduct busincss under a new name at lhat location.

''stadia and sport brandinS agreement" means renical agreemen(s betwcen (he SPons
Stadia Managcmcnt Boards (rvhcther at National or County level) and undertakinSs
which confcrs cxclusivc adl'ertising. bmnding rights wilhin thc stadium to the

undcrtakrng in rcturn for funding and investments to rcvamp and mainrain thc
facility;

"tying means thc practice by thc franchisor of selling a product or seryice as a

mandatory addition to thc purchasc of a different product or servicci

"venical agrccmcnt" mcans an agreement concluded belween pa(ies in a vertical
relationship as envisaged undersection 2l of thc Act.

PART B . BI-OCK F]XEMFIION FOR FRANCHISE AGREEMENTS

5. F'ranchiscA8recment

A Iranchise agrecment may quality tbr a block excmption under thcse Guidelines il
it meets threshold se( out undcr this Part relating to the following-

(a) thc markct sharc lhrcshold;

(b) maintenancc of thc minimum rcsale price;

(c) allociilron of c\cluslr c lcrrilories:

(d) rling and hundlrng rcstrictions;

(c) rcstriction on output; and
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(f) non-comPeting restrichons.

6. Market share thrcshold
(l) A franchise agreemelt may qualify for a block exemplion where the individual

m-i"i .ho." of the undertakings on the relevant market does not exceed fift€en

peacentum.

(2) The market share of the undertakings shall be determined on thc basis of the

average market sales or any other reliable market information paramctcr in thc relevant

market for the preceding three years.

(3) The panies shall be Suided by the Market Definition Guidelines issued by the

Autho;ty to'familiarize with the principles emPloyed in the definition of the relevant

markets.

7. Minimum resale Pnce maintenance

(l) A franchise agreement may qualify for block exemption wherc lhe agreement

does not have clause; that prevent the franchisee from determining their own sclling

price.

(2) A minimum resale price maintenance may be allowed where-

(a) the undertaking is establishing a foothold in the country whcre the restriction is

necessary to develoP the marketl

(b) the resale price maintenaDce is with regard to a promotion with a specified time

fnme not ixceedin8 three months aimed at Promoting a nerv product;

(c) it is demonstrated that the undenakings pioneered the devcloPme,nt of a new

product or service tirough research and develoPment and thereforc nced to

recoup investment.

8. Allocation of exclusive territories

The allocation of exclusive territories, products or custome$ to a franchisee may

qualify for block exemption if the following conditions are satisfied-

(a) tle market share of either of the parties ill the contract Soods market is not more

lhan frfleen percentum in the allocated terrilory;

(b) the underiaking is testin8 a new product in the allocated territory or limited

Eroup of customers:

(c) the undenaking is a shnup or developing a nerv market rvith high sunk costs

thereforc exclusivily is necessary to recouP costs'

9. Tying and bundling

A franchise agreement containing tying and bundling restrictions may qualify for a

block exemption where-

(a) it is necessary to achicve the consistency in the quality of the Soods or services:

(b) it ensures the standardization of the goods and sen ices across the franchises'

10. Restriction on outPut

A franchise agreement containiog provisions regarding output restriction \vill qualify

for a block exemption where such a restriction is critical for the testing of a new Product
in a limited geographic area or across a limited group of customers'
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I l. Non-comp€ting rcstrictions

A franchise aSreement containing a non-comp€ting rcstriction may qualify for a

block cxemption whcrc thc rcstriction intcndcd to protcct tlle franchisor's commcrcial
intcrcsts in thcir goodwill atld tradc know-how.

PART C - BLOCK EXEMPTION FOR STADIA AND SPORT BRANDING
AGREEMENT

12. Block cxcmptions for stadia and sport branding

A stadia and sport brandirlg agrccmcnt qualifics for a block cxemption whero-

(a) therc is ao exprcss bcnefit to the public, including the rehabilitation ard
developmcnt of the cxisting infrastructure: and

(b) there was competition for thc market in the form of a competitive bidding
process.

PART D - BLOCK EXEMPTION FOR MEDIA CONTENT GENERATION
AGREEMENT

13. Block exemptions for media contcnt g€[€ration agreement

( l) A mcdia contcnt gcncration a8rccmcnt qualifics for a block cxcmption where it is
practicable and therc is compctitivc bidding at cntry.

(2) A party to any of thc followinS typcs of cxclusive agrccments may qualify for a

block exemption under paragraph ( l) -
(a) local media contcnt:

(b) naming rights:

(c) onc-off sporting evcnts; and

(d) one-off promotional cvents.

(3) Thc onc-off sporting and promotional evenB qualify for block exemption if the
duration is for a period of not morc than thrcc months.

PART E - CENERAL PROVISIONS

14. Advisory Opinions

An undcrlakinS may scek an advisory opinion from the Authority where it is unclear
on any mattcr providcd in thcsc Cuidclines.

15. Self-assessment

(l) A party who aftcr self-asscssmcnt dctcrmines that thcy qualify for block
cxemption pursuant to thcsc Guidclincs shall inform thc Authorily bcfore exccuting the
vertical agreemcnt.

(2) A pcrson lvho qualifics for a block cx.mption shall asscss themselves from time
to time to dctermine whcther they continue to qualify for thc cxemption.

16. Validity of thc block cxcmption

A category of block cxcmption grantcd pursuant to thcsc Cuidelines atld Gazetted,
shall be valid for a period of fivc ycars from ftc datc of publication of thc cxemption.
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l7 RcvrcN of thc Cutdcltncs

( | ) Ihc Authorrty shall revlcw lhe markct pcnodlcally to cstabllsh rf therc har c bccn

maJor changcs thal mrght warr,Inl a tcvlcw of thcsc Curdclrnes

(2) Thcsc Guldchncs shall be rcrtcwcd from tlmc lo tlmc to account lor lhc

dcrclopmcnts ln thc market placc and changcs ln pollc) and law

Drrcd thc 25th Occtobcr,20l9

UKLIR YATANI,
A8 Cabutel Sacretatv

Thc Nal@nal Trcasutl atrl Pla nt t

PRINTLDAND PUBLISIILDD\ THE C,O\ ERNIiI:NI PRINIER. NAIROtsI



EXPLANATORY MEMORANDUM TO THE COMPETITION (GENERAL) RULES,2019

LEGAL NOTICE NO. 176 OF 2019

PART I

Name of Statutory Instrument: The Competition (General) Rules, 2019

Name of the Parent Act The Competition Act, No 12 o1201,0

Enacted Pursuant to Section 93 of the Competition Act, No 72 of 2070

Name of the Ministry The National Treasury and Planning

Gazetteil on 25th November, 2019

Tabled on

PARTII

1. Purpose of the Statutory Instrument

The purpose of the Competition (General) Rules, 2019 is to:

i) Ensure that the Competition Authority of Kenya ("Competition Authority")

complies with the provisions of the Constitution of Kenya, 2010 regarding due

process in undertaking both its investigatory and quasi- judicial roles;

ii) Mainstream Intemational Best Practices in the regulation of competition in Kenya;

iii) Give the Authority the requisite discretion as a Regulator to avoid disruptive

interference in market conduct and practices, with insignificant anti-comPetitive

effect while at the same time maintaining its extensive reach;

iv) Empower the Authority to adequately handle new and emerging anti-comPetitive

trends in the Kenyan marke!
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v) Generally, make the Competition Act a dynamrc and progresstvc leglslation that

catalyzes innovation and promotes creation of wealth,

vi) Embolden the enforcement caPacity of the Authorrty to address emertrng

challenges rn the retarl sector; and

vii) Creatrng transparency and predrctabilrty rn

Process.

the compctlhon law enforcement

2. Legislative Context

The lcgal framework for the Compehtron (General) Rules, 2019 ("Competrtron Rules") is provrdcd

generally under section 93 of the Competihon Act, No 12 of 2O1O ("ComPetition Act") whrch

empowers the Competition Authority, to from ttme to trme, make Rulcs and/or Cutdelincs for the

better carryrng out of the Competition Act.

3. Policy Background

Thc Competition Authonty embarked on the development of the Compctitron Ilules rn 2016 under

the Competition Act in order to outlme the processes relahn8 to the varrous funcfions of the

Authonty under the Competlhon Act Thrs was geared towards ensunng the requtrements of the

Fair Adminrstrahve Actions Act,2015 are met through the transparoncy rn the processes attached

to the various functtons of the Competrtion Authorrty under the ComPctltlon Act.

The Competrtron Rules contarn the Merger Threshold Guidelines and BIock ExemPtion Gurdchnes

in the First and Third Schedule. The Merger Threshold Gurdehnes (Irrrst Schedule) have been

developed by the Competition Authonty in accordance wtth section 42 (1) of the Competrtion Act

whrch provrdes that the Authority may by Notice in the Gazctte set tho threshold for any mergcr to

be excluded from the provisions of the Act. The purpose of the Gurdchncs rs to enhance the case of

dorng busrness. Currently, all parties seekmg to mergc tncludtng, small and medium stzc

entcrprrses have to seek the Authority's approval which is a bureaucratrc bottlcncck to investment

Further, the Competitron Authonty is cognlzant that merging partrcs havc contlnuously faced

challcnges when notifying mergers wrth a regtonal dimenston, such as wtth rcsPect to mergers

whrch qualify for nohfication both at the Competition Authorrty and the COMESA ComPctrhon

Commissron. Thc Guidelines arm to address these challenges by cxcmpting small transacttons

from nohfication and streamlining notification for mergcrs wtth a regtonal dtmcnsion.
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The Block Excmption Guidclincs (Third Schedule) on the other hand have been developed in

accordancc with section 30 (2) of thc Competition Act which provides that the ComPetition

Authority may with thc approval of the Cabinet Secretary and by notice in the Cazette, excludc

any catcgory of dccisions, practices or agreemcnts by or between undertakings from the

application of the provisions of Part III of the Act. Development of block exemptions is driven by

the need for consistcnt and predictable application of effects-based competition law and policy.

Specifically, the nature of contraventions outlined in part III of the Competition Act means that

agreements, such as thosc for franchising, will require undertakings and their associations to seek

repeated approval from tho Authority for transactions and agreements that might have bcnign

effect on competition. Block cxcmptions will additionally ease the regulatory burdcn of

undcrtakings by reducing thc transaction costs of firms seeking approval for said agrecments.

The Compctition Rulcs arc aligned with the Competition Authority's mandate of developing thc

sector. It is cxpectcd that the observance of these Ilules will greatly enhance the levcl of

accountability and transparency in relation to the processes that fall within the scope of thc

Competition Authority and increase regulatory compliance by stakeholders.

4- ConsultationOutcome

In developing thc Rules and Guidclines attached in the Schedules (First and Third), the Authority

consulted with its kcy stakcholdcrs. This consultation was done in recognition of the Constitution

of Kenya,2010 which mainstreams public participation as a crucial pillar in all govemance

processes. Taking cognizance of this cruciaI Constitutional requirement, the Authority in

developing the Rulcs exposed them to all its stakeholders ranging from; legal firms, regulatory

agencies (such as thc Kenya Civil Aviation Authority, the Communications Authority of Kenya,

thc Kenya Airports Authority, KASNEB, the Salaries & Remuneration Commission and thc

following County Governmcnts: Kiambu, Murang'a, Kirinyaga, Embu, Meru, Isiolo, Laikipia,

Nyandarua, Nakuru, Machakos, Makucni, Kitui, Garissa, Taita Tavcta, Mombasa, Kilifi, Kwale,

Kericho, Narok, Uasin Cishu, Kisumu, Kisii, Nyamira, Migori, Kakamega, Vihiga, Bungoma, and
'Irans Nzoia. Thc Authority reccived overwhelming response from various stakeholders who

wrotc back to thc Authority giving feedback on the draft Ilules and Guidelines.

In addition, a Workshop was hcld in October, 2017 with various stakeholders ranging from; thc

Attorney Gencral's office, the Kenya Law Reform Commission, the Competition Tribunal and thc

Kenya Law Reports. Following this Workshop, the Authority proceeded to incorPoratc the

comments rcccivcd from thcse stakeholders.
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This ensured that the draftrng process addresscd all the pcrhncnt rssucs and the lnterests of

varrous stakeholders were taken into account.

A summary of the comments received from varrous stakeholders and the tncorporatton of thc

same is contained in a Matnx attached herein as Annexure

5. Guidance

In addrtion to the stakeholder consultatron indicated in (4) above, the draft Rules (and Gurdelincs

as contarned in the First and Third Schedule of the Rules ) were uploaded on the Authority's

website for ease of access by stakeholders and the public. Further, as rndrcated above, the

Authority has been creahnt awareness by educating the pubhc on the existence of these Rules rn

vanous County Forums it has held rn Krambu, Murang'a, Kirinyaga, Embu, Mcru, Istolo, Larktpra,

Nyandarua, Nakuru, Machakos, Makuenr, Kttut, Cartssa, Tatta Taveta, Mombasa, Krhft, Kwalc,

Kencho, Narok, Uasrn Gishu, Kisumu, Krstr, Nyamrra, Mtgon, Kakamega, Vihtga, Bungoma, and

Trans Nzora The comments received in these pubhc forums werc rncluded as rndicated rn (4)

above.

Documents rncorporatcd rnto the Rules by rc{crencc are -

a. The Constitution of Kenya, 2010

b The Competition Act, No 12 of 2010

c. The Farr Adminrstrahve Actions Act, 2015

d. Thc Crvil Procedure Code Cap 75)

5. Impact

61 lmpact on Fundamental Rtghts and Freedoms

The Rules seek to strengthen the process of farr tnal rn the administratron of matters by thc

Competltlon Authority m its role as a quasi-.judicial body. In particular, thc Rules have takcn mto

consrderatron Chapter four (4) of the Constrtution of Kenya, 2010 by rncorporatrng prrncrplcs hkc

equahty and freedom from drscrrmrnahon and rrght to farr trial.

The Rules do not hmrt or rnfnnge upon any nght or fundamental freedom under the Brll of Rrghts

On the contrary, lt ensures mechanisms are in place to promote transparency of proccsses rclatmg

to settlement, admrnistration of fines, efficiency and accountability in the Authonty's rnvestrgatron,

hearmg and determination of disputes.
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5.2 Impnct on the Priuate Scctor

The Rules seek to cnhance the ease of doing business through removal of bureaucratic bottlenecks

such as the requircment for all parties seeking to merge including small and medium size

cnterprises having to seck the Authority's approval. Further, the Rules address the administrative

and financial burden parties have faced when notifying mergers with a regional dimension by

cxcmpting small transactions from notification and streamlining notification for mergers with a

regional dimension.

The Rules will also lcad to consistency and predictability in application of effects-based

competition law and policy by removal of the requirement placed on undertakings and their

associations to seck repeated approval from the Competition Authority. This is with respect to

transactions and agreements that might have minimal or no effect on competition. Further, the

Rules will lead to casc of the regulatory burden of undertakings by reducing the transaction costs

of firms seeking approval for agrccmcnts which fall within the scope of Block exemptions.

5.3 Intpnct ttn lhc Public Sectttr

The Rules will lcad to incrcased investor confidence due to the ease of administrative, financial

and regulatory burden thcy have faced in transactions falling within the purview of the

Competition Act. I'ublic confidence is expected to grow as the Competition Authority will be able

to focus its resourccs on transactions which have an acfual impact on the economy as opposed to

handling all transactions including those with a benign effect on competition in the economy of

Kenya.

6.4 Summary ttf lmpact Assessmcnt

The Rules will grcatly promote transparency in the processes relating to the functions vested upon

thc Competition Authority by the Competition Act and, reduce the administrativc and regulatory

burden placed on invcstors in transactions falling within the purview of the Competition Act

7. Monitoring and review

The Authority will rcgularly monitor the implementation of the Rules. The Block Exemption

Guidelines containcd in the Third Schedule of the Rules also contain a provision for regular

monitor and revicw to cnsure the Cuidelines are compliant with market trends and changes.
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8. Contact

Hon. (Amb.) Ukur Yatani

Ag Cabinet Secretary for the

Nationa I Treasury and Planning

P.O Box 30007-00100

NAIROBI

3'd December, 2019

ANNEXURE 1

MATRIX ON THE STAKEHOLDER CONSULTATION ON THE COMPETITION GENERAL

RULES

1. COMPETITION GENERAL RULES
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Stakeholders' Comments Authority's Consideration

1. Part I: Preliminery
i. Improvcment may be made to

include CAK logo.

Proposal to amend the def inition of

"confidcntiaI information" to

rncludc tradc,busrness, industrial

rnformatron or materral that

belongs to an undcrtakrng, has

a particular economic value

and rs not generally available to

or known by others.

lll Proposal to remove the definition of
"jornt control" as rnstances of
joint control are multr-faceted

and not limitcd to cqual voting

rights

Part II: Assessment and Determination of
Mergers under Part IV of the Act

r Use 'financial rcporting standards'

instead of 'accounting standards'

To rncludc non-notlfrcahon of

transactions involving vertrcal

lnteSration. Proposal for the rule to
refer to all mergers as long as indirect

control or bcnefrcral ownership does

not changc

The rules refer to mcrging parties to the

mergcr, which is generally undcrstood

to refcr to the acquiring undertaking

and thc targct undertakrng. Proposal

that a definition bc inserted to clarify

Proposal not adopted as the

logo cannot appear in

legislation.

The proposal was adopted

with amendments so as to
comply wrth the Constitution

of Kenya, 2010.

lll. Proposal

adopted.

carrred and

t

II

ProposaI carried and adopted

This is already catered for under

the Competrhon Act.

lll. Proposal carrred and adopted
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VI

vn

VDI.

on the definlhon in order to avoid any

potentral reference to the drveshng

undertaking.

Proposal to supplement Rule 10 wrth

additional criteria for determining

whether a merger has been

consummated without approval.

Proposal to the effect that control in
pnvate equlty mergers be

evaluated on a case-by-case basrs

wrth reference to actual control

relationshrps.

Proposal to introduce thc reference to

the relevant Schedule with respect to

the Merger Notifrcation Form as

provided for rn Rule 15

Proposal to amend Rule l9 to rntroducc

public interest remedies and a

reportlng obhgatron on the merging

parties with respect to the remedres

rmposed by the Competition Authority.

Proposal to rntroduce a requirement

that where the undertaking fails to
pay the Penalty rn a strpulated time

perrod, the Authority may refer the

mattcr to the Offrce of the Drrector of
Prosccutions.

lv.

VI

vll

Proposal carned and adopted

Proposal not adopted as thrs

rccommendation devratcs from
rntcrnational best practlce

Proposal adoptcd wrth necessary

modrficatrons

Proposal was adopted wrth

neccssary mod ifrcatrons.

vlll Proposal was adopted.

Page 8 of 16



2. Part III: Exemptions under Part III of the

Act
i. Proposal to introduce the reference

to the relevant Schedule with
respect to the exemption certificate

as provided for in Rule 21.

II Proposal to introduce the reference

to the relevant Schedule with
respect to the Notice of revocation

as provided for in Rule 22.

Proposal

adopted.

carried and

ll. Proposal

adopted.

carried and

3 Part IV: Block Exemptions

Proposal to delete the phrase "for the

purposes of exports", because the Act

does not include this Iimitation.

Proposal to delete sub rules (a)-(c) of

Rule 24 and replace with broad

guidelines as to the nahrre of conduct

or agreements to be considered for

block exemption.

ll.

I Proposal not adopted because

vertical agreements for purposes

of exports do not have anti-

competitive effects in the

domestic market.

ll. Partly adopted by modification

of this section to include

determination of block

exemptions.

Proposal carried and adopted.
4. Pert V: Unsafe Goods

Where the supplier/manufacturer intends

to voluntarily recall goods, they should

make such information known to the

public through advertisement in a

newspaper of national circulation for

consumer information.
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5. Part VIII: Complaints and Investigations

i. The Authority to provide a rule to
givc reasons to a complainant when

it decides not to initiates a full
investigation.

Proposal to include the phrase "...

or immunity..." as the Leniency and

immunity application processes

appear to be separate processes.

ll

lI1.

lv.

vl.

Proposal to delete reference to "a
person" and replacing it with
reference to "the complainant".

Proposal that reference to "a

person" be replaced with
"respondent or party under

investigation" and also for the sub

rulc to be drafted wide enough so

as to include a summons that

requires appearance before the

Authority.

Proposal for a time limit to be

stipulated by which the Authority
must return all seized documents.

Proposal that reference to "the

hours" in Ilule 37 (5) which

provides for conducting of a search,

Proposal was not adopted as

it is already provided for

undcr section 31 (2) of the

Competition Act.

This was not adopted as the

processcs are not separate.

Immunity is a benefit that

may accruc from an

application for Lcniency.

ll.

Proposal adopted and

definition introduccd on who

a complainant is.

lv Proposal was not adopted as

it is alrcady catercd for in the

Compctition Act section 3I .

Proposal partially adopted in
linc with thc Criminal
Procedurc Codc provisions

on conducting, a scarch.

carried and

vll Proposal carricd and

Proposal

adopted.
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Proposal to delete the phrase "an

undertaking" and replacing it with
"a party" in Rule 39 provides for a

pre-hearing conference.

Proposal to include a Rule

providing that where a party fails to

appear on the date set for hearing if
it transpires that such absence was

malicious, the Authority may

proceed to make any orders it
deems necessary their absence

notwithstanding.

Proposal to introduce the reference

of the relevant Schedule and that

the sentence be slightly amended

in relation to the payment of the fee

in Rule 20 (1).

Proposal to introduce in Rule 20 a

requirement that where an

undertaking applies for an

exemption on behalf of another
undertaking, written consent from

the latter should be provided.

be deleted.

vll.

vlll.

lx.

x

Proposal partly adopted as

guided by the Civil
Procedure Rules, 2010.

ix. Proposal partly adopted.

Proposal was carried and

adopted.

adopted.

vnl

x

Part IX: Settlement of an infringement
under the Act

Proposal to amend Rule 41 to clarify
that the settlement process is initiated

6

Proposal adopted with
modifications in compliance
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by an undcrtaking

ll. Proposal that the requirement for guilt

in order to qualify for settlement, be

removed from Rule 41 (5).

Proposal to rename Rule 42 (1) to read

as "Factors to be considered", because

the factors may not always be applied

in a mitigating context and in sub-rule

(i) , renaming of "mitigating factors"

to read as "any relevant factors".

with the Competition Act.

ll. Proposal adopted with

modifications in compliance

with international practice.

Proposal was carried and

adopted.

7. First Schedule:

Cuidelines

Merger Threshold As provided in (2) below

8. Third Schedule:

Guidelines.

Block Exemption As provided in (3) below

Stakeholders' Comments Authority's Consideration

1 Introduction

I'roposal to delete the phrase "and the

Ilules".
I I I'roposal was adopted with

necessary modifications.

2. Oblectives of the Guidelines

Proposal to amend the obiective to read

as follows:

I

The main

deepen

objectiue of these Rules is to

transparency, predictability and

2. MERGER THRE SHOLD RULES (FIRST SCHEDULE)

Proposal was adopted with

necessary modifications.
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accountability among the business community

regarding the Authority's merger enforcement

process and therebrl reducing the cost of doing

business and cultioating a positiue inuestment

climate.

Proposal to delcte l{ule 2 (2) (d) and

replacing with a new sentence.

It Proposal was adopted.

J Definitions
Proposal to introducc a definition on

acquiring undertaking.

ll. Proposal to introduce a definition of
the word 'Authority'.

I Proposal not adopted as the

definition is already included in

the Competition Act and Rules.

Proposal adopted.

4 Notifiable mergers

Proposal to re-word Rule 4 (b)

thresholds.

I

lI. Proposal to include the words'in the

carbon bascd mincral sector' in Rule 4
(.).

I Proposal adopted.

ll Proposal adopted.

5. Excluded transactions requiring approval

of the Authority
Proposal to consider the target's thresholds on

notif iable transactions.

Proposal was not adopted as the

Authority's proposed thresholds were

informed by the Authority's
implementation experienced of the

Gazetted Merger thresholds.

5. Excluded transactions not requiring
approval of the Authority

Proposal to amend the introductoryt adopted withI Proposal was
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sentence of Rule 6

Proposal to re-word Rule 5 (b).ll,

necessary modrfrcattons

Proposal was adopted with

nccessary modificahons.

II

7. Determination of the relevant turnover or

assets

I'roposal to elaborate on how ftgures are

arrrved at.

Proposal adopted

Proposal was adoptcd and timehnes

rntroduced.

8. Abandonment of a Merger

I)roposal to tntroduce a provtsion on

abandonmcnt of a merger and withdrawal.

9. Advisory Opinions
Proposal to provtde for Advisory oPinions to a

party where they need clarity on Merger

Threshold Gurdelines.

Proposal was adopted wtth necessary

modifications.

3. BLOCK EXEMPTION ffHIRD SCHEDULE)

Stakeholders' Comments Authority's Consideration

1. Introduction
Proposal to rephrase Rule 1 (2) to provide that

the Guidehnes are not a substitute for the

Act and the Competition (Ceneral) Rules,

and must therefore be read tn conjunctton

with the Act.

Proposal adopted with
modrfications.

necessary

Proposal adopted
2. Objective of the Guidelines

Proposal to amend the inhoductory statement

in Rule 2.

3 Application
Proposal to list the tyPes of

agreements covered under the

Curdelines.

I. Proposal to expand block

I Proposal adoptcd

Proposal adoptcd wrth nccessaryII
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exemptions to include short term

(morc than 7 days but less than 30

days) continuous sporting and

promotional events.

lll, Proposal to amend the wordings in

Rule 3 to align with the European

Competition Commission BIock

Excmptions on the effects of vertical

intcgration in compctition and

efficiency.

modifications.

I ll. Proposal not adopted as it has

been elaborated in detail in the

Restrictive Trade Practiccs

Guidelines of the Competition

Authority.

4. Franchise Agreement

Proposal to clarify in the Guidelines whether

only onc or all of thc critcria will apply in
order for a franchisc agreement to be

cxcmpted.

Proposal adopted

5. Market share threshold

I'roposal to amcnd Rule 6 to include

interbrand and intraband criteria of 15 per

cent.

Proposal not adopted the Rule has

already provided for the criteria in a

simplified manner and therefore the

proposed terms, are technical iargons
which might be confusing to thc public.

The proposal was adopted with
necessary modifications.

Proposal not adopted as thc Rule

sufficiently addresses the issues raised.

Proposal was not adopted as this is

determined on a case by case basis.

6. Allocation of exclusive territories

Proposal to re-word Ilulc 7.

7. Tying and bundling
I'roposal to re-word Rulc 8.

8. Restriction on output
I'roposal to re-word Ilulc 9 to provide for

timelines.
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j

10. Validity of the block exemption

I'roposal to clarrfy on the tlme perrod of 5

years vahdity of the block exemptions and the

Cuidehnes.

Proposal was adopted to clarify the

drfference betwecn thc valdity of the

block exemptron and thc Curdehnes.

Proposal was adoptcd.
9. Advisory opinions

A new sub-rule be added under this

rule allowing an undertaking to

approach the Authority for an advtsory

oprnion.
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