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ERSON'S FOREWORD

hatf of the Pubtic Petitions Committee and pursuant to the provisions of
ing Order 227, it ts my pleasant privitege and honour to present to this House
port of the Committee on the Pubtic Petition No. 34 of 2023 regarding the de-

ues 2xzfrom the date of his dismissat. The Petitioner further prayed that there
a need to review and strengthen TSC's poticies on disciptinary procedures and
t legistation or amend existing laws on disciptinary procedures to provide better

T

gi tration and dismissal of Mr. Joseph Kimeti Chebii by the Teachers Service
ission. The petition was presented to the House pursuant to Standing Order No.

5 2) (b) by the Member for Marakwet West, the Hon. Timothy Kipchumba Toroitich,
n 27th Juty, 2023.

Committee considered the Petition and observed that the petitioner prayed that
t e National Assembly through the pubtic petitions committee among others inquire

the matter to secure the reversal of Mr. Chebii's dismissat and reinstatement and
gistration by the Teachers Service Commission, as wetl as his remittance of a[[

t

s

n

f guards for teachers against arbitrary and unjust dismissal based on unfounded
gations.

Committee considered the Petition and observed that Mr. Joseph Chebii was a
her registered and employed by the TSC until 4th June 201 5 when he was
issed and removed from the Register foltowing accusations of immoral

conduct with his student (minor). The Committee further observed that Mr. Chebii
taken through a fair and tawfut disciptinary process in line with the Constitution,

ptoyment Act, and the Code of Regutations before his dismissal by the Teachers
ce Commission.

Committee recommended that Mr. Chebii was taken through a fair and lawful
iplinary process in tine with the Constitution, Emptoyment Act, and the Code of
utations hence there are no grounds for reversal of the dismissat decision. Further,
aggrieved teacher coutd appty for reinstatement to the register of teachers under
tion 31 of the Act and Regutation 36 of the Teachers Service Commission Code of

gutations for Teachers.

e Committee appreciates the Offices of the Speaker and Cterk of the National
A embly for providing guidance and necessary technical support without which its

rk woutd not have been possibte. The Chairperson expresses gratitude to the
c mmittee Members for their devotion and commitment to duty during the
c nsideration of the Petition.

behalf of the Committee and pursuant to the provisions of Standing Order 199, I

n wls to lay the Report on the Tabte of the House.

N. NIMROD MBITHUKA MBAI, M.P.
AIRP RSON PUBLIC PETITIONS COMAAITTEE
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PART ONE

EFAC

Esta lishment and Mandate of the Committee

ubtic titions Committee is established pursuant to the provisions of Standing
r 208A and is mandated to -

cons der att pubtic petitions tabted in the House;

ma
sou

such recommendations as may be appropriate concerning the prayers
t in the petitions;

mend whether the findings arising from consideration of a petition shoutdrec
be bated; and

the House and report on all public petitions committed to it.
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PART ONE

hment and Mandate of the Committee

titions Committee is established pursuant to the provisions of Standing
d is mandated to -

r att pubtic petitions tabted in the House;

ch recommendations as may be appropriate concerning the prayers
n the petitions;

nd whether the findings arising from consideration of a petition should
ted; and

he House and report on a[[ public petitions committed to it.
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1.2. CommitteeMembership

The Public Petitions Committee was constituted in October 2022 and comprises of the
fottowing Members:

Chairperson
Hon. Nimrod Mbithuka Mbai, M.P.

Kitui East Constituency
United Democratic Alliance (UDA)

Vice Chairperson
Hon. Janet Jepkemboi Sitienei, M.P

Turbo Constituency
United Democratic Alliance (UDA)

Hon. Patrick Makau King'ota, M.P.
Mavoko Constituency

Wiper Democratic Movement-Kenya
(WDM-K)

Hon. Edith Vethi Nyenze, M.P.
Kitui West Constituency

Wioer Democratic Movement-Kenya
(WDM-K)

Hon. Ernest Kivai Ogesi Kagesi, M.P.
Vihiga Constituency

Amani National Concress (ANC)

Hon. Maisori Marwa Kitayama, M.P.
Kuria East Constituency

United Democratic Alliance UDA

Hon. Bernard Muriuki Nebart, M.P.
Mbeere North Constituency

lndependent

Hon. Bidu Mohamed Tubi, M.P.
lsiolo South

Jubilee Partv (JP)

Hon. Cateb Mutiso Mute, M.P.
Machakos Town Constituency

Maendeleo Chap Chao Partv (MCCP)

Hon. John Bwire Okano, M.P.
Taveta Constituency

wiper Democratic Movement-Kenva
(wDr -K)

Hon. Peter Mbogho Shake, M.P.
Mwatate Constituency

Jubilee Partv (JP)

Hon. Stoya Ctement Logova, M.P.
Sabatia Constituency

United Democratic Alliance (UDA)

Hon. Suzanne Ndunge Kiamba, M.P.
Makueni Constituency

Wiper Democratic Movement-Kenya

( )

Hon. Joshua Chepyegon Kandie, M.P.
Baringo CentraI Constituency

United Democratlc Alliance (UDA)

Hon. John Walter Owino, M.P.
Awendo Constituency

Oranqe Democratic Movement (ODM)

5
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tee Secretariat

itions Committee is facititated by the fottowing secretariat:

Lead Cterk
Mr. Ahmed Kadhi

Senlor Clerk Assistant/Head of Secretariat

Modo
Asslstant

ibuko
Asslstant

rgel
icer lll

e Ndegi
rgeant at Arms

nngo
tions Officer

Mr. Wittis Obiero
Third Clerk Assistant

Ms. Patricia Gichane
Legal Counsel ll

Fetistus Muiya
Publlc Communications Officer

Mr. Peter Mutethia
Audlo Officer
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2. PUBLIC PETITION NO. 34 OF
DISMISSAL OF MR. JOSEPH
coMMrssroN (Tsc)

PART TWO

2023 REGARDING THE DEREGISTRATION AND
KIMELI CHEBII BY THE TEACHERS SERVICE

2,1 . INTRODUCTION

1. The Petition was brought before the House by Hon. Timothy Kipchumba
Toroitich, MP on behatf of Mr. Joseph Kimeti Chebii a resident of Marakwet
West Constituency on 27th Juty, 2023.

2. The petitioner claims that Mr. Kimeti was wrongfulty dismissed by the Teachers
Service Commission for atlegations of defitement of one of his students.

3. He stated that Mr. Chebii was interdicted on 14th May 2014 for having carnal
knowtedge with one of his pupits, he was then charged in lten Magistrates
Court on the 23'd of May 2014.

4. Further, the Teachers Service Commission conducted a disciptinary hearing for
Mr. Chebii through their County Director at Etdoret, whereby he was later
dismissed and de-registered on 13th Juty 2015. Mr. Chebii lodged an appeal on
the disciptinary proceedings but was unsuccessfut.

5. The petitioner ctaims that the Teachers Service Commission did not investigate
the altegations and thus the dismissal of Mr. Chebii was a grave injustice, as

the comptainant or defited minor gave birth to a chitd that was not Mr.
Chebii's, as per the DNA anatysis conducted on the 21st June 2017 by the
Government Chemist.

6. Therefore, the court case was dismissed and Mr. Chebii was acquitted on the
18th of January 2018 despite that the Teachers Service Commission had
dectined to reinstate and re-register him.

7. To the best of the petitioner's knowledge, the matter presented in the petition
was not pending before any Court of taw or any constitutional or legal body.

7
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2 ET]TIONER'S PRAYERS

r prayed that the Nationat Assembly through the Pubtic Petltions

te the matter wlth a view of dectaring the dismissat and dereglstration
Chebii as unfair, unlawful and irregular;

lnto the matter to secure the reversal of hls dismlssat, his
tement and re-registration by the Teachers Service Commlsslon, as we[[

ittance of atl hls dues from the date of hls dismlssal;

and strengthens Teachers Service Commlssion potlcles on dlscipllnary
res and to ensure the atlegatlons of sexual misconduct invotving
and students are investlgated thoroughty and deatt wlth ln a fair and

u

r
n

nner; and

enacting legislation or amending existing laws on dlsciptlnary
res and to provide better safeguards for teachers against arbltrary and
lsmissa[ based on unfounded allegations thereby uphotding thelr rlghts
rocess and a falr hearing.

8



PART THREE

3.0 STAKEHOLDERS' SUBMISSIONS ON THE PETITION

3.,I SUBMISSIONS BY THE PETITIONER, MEMBER FOR MARAKWET EAST (THE

HON. TIMOTHY KIPCHUMBA, MP)

On Wednesday, 30th August, 2023, the Member for Marakwet West Constituency (Hon.
Timothy Kipchumba, MP) accompanied by the petitioner, Mr. Joseph Chebii, appeared
before the Committee and submitted as fottows -

12. Mr. Chebii Joseph's petition revotved around his employment problems
stemming from his appointment as Secretary to the Constituency Devetopment
Fund Committee (CDFC). His case centred on his alleged removal due to the
discontent of his predecessor, lsabe[[a Kaino.

13. The disciptinary proceedings against Chebii, initiated in 2014 and overseen by
Kaino, raising suspicions of bias. Chebii contends that the charges brought
against him were fabricated as a resutt of personal vendettas.

14. Mr. Joseph Chebii was dismissed in 2014 for attegedly having sexual retations
with a pupit. Subsequentty, Chebii's name was removed from the teacher's
register on the same grounds despite various appeats on the decision of the
Commission.

15. DNA evidence tater indicated that Chebii was not the
comptainant's child. He was acquitted by a Magistrate's Court
attempt to revise the case in the High Court was unsuccessful.

father of the
in 2018, and an

16. Chebii's petition asserts several violations of due process during the
discip[inary proceedings which included deniaI of fair representation and
cross-examination opportunities, which infringed upon his right to a fair
hearing, charges against him were inconsistent. They lacked ctarity, and the
investigation process was generatty ftawed.

17. The Petitioner further averred that the Teachers Service Commission (TSC)

shifted the burden of proof to Chebii, viotating his constitutional rights and
therefore catted for the overturning of TSC's decision based on these grounds.

18. The petition recommends reforms to the disciptinary procedure for teachers,
suggests a ctear definition of "immoral conduct," the protection of human
rights during proceedings, putting in ptace independent investigative panets to
avoid bias, timety case resotution, an appeats mechan'ism, and a provision in
the law for reviewing cases with new evidence.

9
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. Chebii also prays for the re-opening of the case to present DNA evidence,
invokirtg the Court of Appeat's decision in Teachers Service Commission vs
oseph Wambugu Nderitu (2016) eKLR.

o the best of his knowtedge, the matter was not pending before any court
[aw, constitutionat or legal body.

3 suBMlssroNs BY THE TEACHERS SERVICE COMAAISSIONS fiSC)

nesday, November, 15, 2023, the Chief Executive Officer of the Teachers
Commission (TSC), Dr, Nancy Macharia, appeared before the Committee and

as lo[[ows-

2 e Teachers Service Commission (TSC) was estabtished under Articte 237(1) ot
he Constitution as a Constitutionat Commission with primary functions being to
mong others, register teachers, recruit and emptoy registered teachers,
romote and transfer teachers, assign teachers for service in any pubtic school
r institution and exercise disciplinary control over teachers and terminate the
mptoyment of teachers engaged in pubtic service.

he Commission is further mandated under Articte 237(3) o'f the Constitution to7

view the standards of education and training of persons entering the teaching
rvice; review the national demand and the suppty of teachers and advise the

ationat government on matters relating to the teaching profession.

z he Commission is atso bound by the provisions of Chapters 6, 10, and 232 of
e Constitution that provide for the integrity of public officers, national vatues

nd principtes of governance, and the vatues and principtes of pubtic service.

discharging the mandate to disciptine teachers, the Commission is guided by
s duty under Articte 53 to protect tearners from any form of abuse inctuding
xual abuse, and always consider the best interest of the tearners.

2

2

urther the Commission is alive to the right of every tearner to access basic
ducatibn provided under Articte 43 of the Constitution. To this end, the
ommission has a role in ensuring the actuatization of this right by creating a

onducfve and safe environment for learners.

o betler execute its mandate, the National Assembty enacted the Teachers
rvicelCommission Act, of 2012, and the Code of Regutations for Teachers
ORT) 2015. Part lX of the CORT extensively provides for disciptine procedures
at are in tandem with the principtes of fair hearing as envisioned in the

onstitrtrtion and the retevant legistation.

nder ffre Code of Regutations for Teachers, 2015, the TSC Act, 2012 and the
mployment Act, the Commission has the power to institute disciptinary
roceedings against any of its emptoyees who has or is atteged to have viotated

2
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the terms and conditions of service as prescribed under the Code and may
uttimatety terminate the services of such emptoyees after fottowing the due
process of [aw regardtess of the emptoyee's crimina[ proceedings.

28. Mr. Joseph Chebii was a teacher registered and emptoyed by the Commission
until 4th June 2015 when he was dismissed and removed from the Register
foltowing accusations of immoral misconduct in that he had sexual intercourse
with M. J. who was a standard 6 pupit at Kibirech Primary School in Marakwet
West Sub County.

29. Before dismissal from service, the Commission in line with its mandate
undertook a fair and procedural disciplinary process that included -

a) Cottection of statements from the victim and the teacher;
b) Conducting independent investigations;
c) Serving the teacher with an interdiction letter;
d) Granting the teacher an opportunity to respond to the attegations;
e) Granting the teacher an opportunity to be heard in person;
f) Granting the teacher an opportunity to cross-examine witnesses; and
g) Granting the teacher the right of Appeat.

30. During the disciptinary process, witnesses inctuding the victim and her parents
were consistent in their evidence that indeed Mr. Chebii had abused the victim.
Mr. Chebii on the other hand, did not present any evidence / material to
disapprove the attegations. The etaborate hearing cutminated in the considered
decision to dismiss and deregister him.

31.Mr. Chebii formatty appeated the decision and subsequentty, the Teachers
Service Review Committee considered the appeat, evatuated the facts, and the
circumstances of the case, and uphetd the eartier decision to have him
dismissed and deregistered.

32. Further, Mr. Chebii was charged in a criminal court with the offence of
defilement contrary to the Sexual Offences Act and was acquitted based on the
DNA test that showed he was not the biotogicat father of the victim's chitd in
Criminal Case 862 ol 2014: State vs Joseoh Kimeli Chebii.

33. However, the Commission was not a party to the court process and neither
participated in the criminal court case. The criminal proceedings were
instigated and prosecuted by the potice pursuant to the provisions of the Penat
Code, the Sexual Offences Act, and the Potice Act which were in no way to
impact or oust the administrative action undertaken by TSC under the TSC Act
and Employment Act.

11



3{ n the altegations of acquittaI by the criminal case, the Commission
pecificatty states -

o) While at the court, Mr. Chebii was accused of a criminal offence of
delilement under the Penal Code as read with the Sexuol Offences Act,
before the employer, he was occused of immorol behaviour as provided by
the Teochers Service Commission Act and the Code of Regulations for
Teachers;

b) ln the criminal matter the suit wos subjected to o proof beyond
"reosonoble doubt" standard. This contrasts the scenario thot followed
the discipline process by the Commission under which the offence as
crafted and prosecuted is a professional one and the expected stondard of
proof is on a "bolonce of probobility";

c) The criminal chorges against the teocher were inherently different and
distinguishable from the chorge of professionol misconduct ond/or
immoral behaviour preferred by the Commission;

d) The substonce of the criminal charge was centred on "defilement" which
wos neither canvassed nor issued in the disciplinory case before the
Commission;

e) The Commission's mondote to exercise disciplinory control over teachers is
limited by low to the professional culpobility of its employees ond does
not extend to criminal matters provided for under the Penol Code;

f) Under Section 12 of the TSC Act Cop 212 the Commission is exempted from
strict adherence to the conventional rules of evidence ond procedural
techni ca li ti e s w hi le di schorgi ng i ts odmi ni strative mondate ;

g) The threshold for the standord of proof in Criminol matters is not similor
ondlor comporable to the standard of proof expended in motters before
tribunols exercising quasi-judicial functions such as thot constituted under
the TSC Act;

h) The rigours of criminal triol ond coses of professionol misconduct ore
district ond the findings of eoch connot be used to determine andlor
influence the other; ond

i) The Respondent's principol objective is enforcement of the CORT ond not
punishment for criminol offences.

n the circumstances, the findings of the criminat court could not satvage an
mptoyment contract which had inevitabty been broken and the Commission
eing a pubtic institution had a duty to maintain pubtic morality, integrity and

J

17



nobitity of the teaching profession and the decision meted on Mr. Chebii was
proportionate to the offence committed.

36. Further, white the procedure employed in prosecuting the crimina[ matter was
based on the strict rules and evidence, the administrative process by the
Commission was on general evidence, statements and circumstances facts
pursuant to Regulation 139(1)(d) of the Code of Regulations for Teachers.

37. From the foregoing, it is obvious on the grounds of law and facts that the
administrative processes on disciptine by quasi-judicial bodies such as the
Commission are distinct from the criminat processes.

38. The refusal to review the disciptinary decision based on the Criminat Court's
finding is neither isolated nor peculiar to Mr. Chebii's case. The Court of
Appeal has equatty hetd that emptoyers are not bound by the findings of
criminal courts in cases of professional misconduct for instance Civit Appeat 29

of 2016:, Kenya Power & Lighting Company Limited

39. Therefore, it was the position of TSC that Mr. Chebii was taken through a fair
and lawful disciptinary process in line with the Constitution, Emptoyment Act,
and the Code of Regutations. Further, there are no grounds for reversal of the
dismissaI decision.

40. Notwithstanding the above, Section 31 of the Teachers Service Commission Act
attows Mr, Chebii to appty for reinstatement of his name to the Register of
Teachers.

13
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PART FOUR

COMMITTEE OBSERVATIONS

aring from the Petitioner and other witnesses, the Committee observed that -

. Joseph Chebii was a teacher registered and emptoyed by the TSC until 4th

une 201 5 when he was dismissed and removed from the Register fotlowing
ccusations of immoral misconduct in that he had sexuat intercourse with M. J.
ho was a standard 6 pupit at Kibirech Primary School in Marakwet West Sub

ounty. Subsequentty, Chebii's name was removed from the teacher's register
n the same grounds despite various appeats on the decision of the
om mission.

r. Chebi'i was taken through a fair and lawful disciptinary process in line with
he Constitution, Employment Act, and the Code of Regutations. Further, there

re no grounds for reversa[ of the dismissal decision against him.

uring the disciptinary process, witnesses inctuding the victim and her parents
ere consistent in their evidence that indeed Mr. Chebii had abused the victim.
r. Chebii on the other hand, did not present any evidence/material to
isapprove the attegations which cutminated in the considered decision to
ismiss and deregister him.

NA evidence later indicated that Chebii was not the father of the
omplainant's chitd. He was acquitted by a Magistrate's Court in 2018, and an
ttempt to revise the case in the High Court was unsuccessfut.

fore dismissal from service TSC in tine with its mandate undertook a fair and
rocedural disciptinary process that inctuded -

) cottection of statements from the victim and the teacher;

) conducting independent investigations;

) servlng the teacher with an interdiction letter;
) granting the teacher an opportunity to respond to the atlegations;

) granting the teacher an opportunity to be heard in person;
granting the teacher an opportunity to cross-examine witnesses; and

) granting the teacher, the right to appeat.

r. Chebii formatty appealed the decision and subsequentty, the Teachers
rvice Review Committee considered the appeat, evaluated the facts, and the
rcumstances of the case, and uphetd the eartier decision to have him
ismissed and deregistered.

14



17. Mr. Chebii was charged in a criminal court with the offence of defilement
contrary to the Sexual Offences Act and was acquitted based on the DNA test
that indicated that he was not the biotogicat father of the victim's chitd in
Criminal Case 862 of 2014:, State vs. Joseoh Kimeti Chebii.

48. The aggrieved teacher did not lodge or institute an apptication for
reinstatement of his name to the register of teachers within eighteen months
from the date of removal of the name from the register in compliance with
Section 31 of the TSC Act.

49. The aggrieved teacher could seek for reinstatement of his name to the register
of teachers and secure employment elsewhere but he cannot be re-emptoyed
by the TSC.

50. TSC disregarded the decision of the court as the orders did not direct TSC on
any matter unlike if the aggrieved teacher would have appealed to the
Emptoyment Court where such matters are resolved.

15
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PART FIVE

S OF ISSUES FOR DETERAAINATION AS PER THE PRAYERS IN THE

from the Petitioners and other witnesses, the Commlttee makes a
n prayers sought ln the Petition as fotlows -

lnvestigote the matter wlth o vi*r of declarlng the dlsmlssal
and dereglstration of ltr. Chebti os unfoir, unlowful and
irregular;

e mlttee -

a) summoned the CEO of the Teachers Service Commission (TSC), Dr.
Nancy Macharia, who appeared before the Commlttee on
Wednesday, November, 15, 2023 and apprised the Commlttee of
the matter;

b) notes that TSC is a Constltutionat body bound by the provlslons of
Chapters 6, 10, and 232 of the Constltutlon that Provide for the
integrlty of pubtic officers, natlonat values and princlptes of
governance, and the values and principtes of pubtlc service;

't6



a) notes that in discharging the mandate to disciptine teachers, TSC is
guided by its duty under Article 53 to protect learners from any form of
abuse inctuding sexuat abuse, and atways consider the best interest of
the [earners;

b) further notes that Article 43 of the Constitution provides for the right
to basic education to atl Kenyan chitdren. To this end, TSC has a rote in
ensuring the actualization of this right by creating a conducive and safe
environment for tearners;

c) notes that the Nationat Assembty enacted the Teachers Service
Commission Act, of 2012, and the Code of Regulations for Teachers
(CORT) 2015. Part lX of the CORT extensivety provides for disciptine
procedures that are in tandem with the principtes of fair hearing as

envisioned in the Constitution and the retevant legislation;

d) ln the circumstances, notes that, the findings of the criminat court
coutd not satvage an employment contract which had inevitabty been
broken and the Commission being a pubtic institution had a duty to
maintain public moratity, integrity and nobitity of the teaching
profession and the decision meted on Mr. Chebii was proportionate to
the offence committed.

e) notes that in the Court of Appeal case of Teachers Service
Commission versus Joseph Wambucu Nderitu (2016) eKLR a three-
judge bench hetd as follows -

Turning to the applicoble principles of low, there is no doubt
thot the learned Judge relied on the decision of o court of
coordinote jurisdiction in the cose of ltathew Kipchumbo
Koskei versus Baringo Teochers SACCO [2O13J eKLR for the
holding that where the employer hos initiated and concluded
disciplinory proceedings on account of misconduct which olso
has substontially been subject of o criminal process in which
the employee is exculpated or found innocent, the employer
is entitled to set aside or rescind ony punitive
administrative decision he may have token agoinst such an
employee ond in addition to the above meet oll remedies
available in law to such on employee to restore him to the
position he would have been if the punitive odministrative
decision not been token ogoinst him. The hlothew Kipchumbo
cose (supra) wos preferred omongst mony others lrom the
lndustriol Court stoting the controry view. No reoson wos
given by the learned Judge as to why he preferred the
proposition in the liothew Kipchumbo Koskei case (Supra)
over those of Daniel Kamei (Supra) Clement llutiso lluiinde
(Supro) ond Joseph Wambugu Kimonju (Supro) omong

17
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numero.ls others on the some point all of which re-echoed
the principle that professional disciplinory proceedings are
distinct from the criminol proceedings even if they emanate
from the same set of circumstonces.

This Court hos crystalized the obove position in o number of
its pronouncements. Woki JA in the cose of the Hon. The
Attorney General ond another versus hloina Githinji &
Another Nyeri Court of Appeol No. 21 of 2015 (UR) opproved
the reosoning of Okwengu JA in Judiciol Service Commission
versus Glodys Boss Shollei & Another (2014) eKLR, ond the
decision of the court in Kibe versus Attorney General Civil
Appeal no. 164 of 2000.

ln the Judicial Service Commission cose (supra) the following
observotions were made by Okwengu JA.

"(61) The disciplinary process undertoken by the oppellont
wos a quosi-judiciol process as it involved the appellant in
an odjudicotory function thot required the oppellant to
oscertain focts ond make a decision determining the
respondent's legal rights in occordonce with the Constitution
and the Judiciol Service Act, both of which provided for fair
heoring. The disciplinary proceedings were onchored on o
controctual relationship and the appellont was not
empowered to provide penal sonctions. Notwithstonding the
seriousness of the ollegations mode against the respondent,
the disciplinary proceedings could not be treoted like
criminal proceedings, as the nature of the sonctions thot
could be opplied in o criminal trial. Thus, the learned judge
misdirected himself, in holding thot the disciplinary
proceedings were quasi-criminal. The Criminal Procedure
Code which is an Act providing for the procedure in criminal
cases hod absolutely no opplicotion in the disciplinary
proceedings, ond the leorned judge erred in applying the
provisions of the Criminol Procedure Code."

ln Kibe versus Attorney Generol Civil Appeol No. 164 of 20O0
opproved by Waki JA in the Hon. Attorney Generol & Another
cose (supro) this Court was cotegoricol thot:

"on ocquittol in o criminol case does not automoticolly
render on employee immune to disciplinary action by an
employer for the reason thot o criminol triol ond on internol
disciplinary proceeding initioted by an employer ogoinst on
employee ore two distinct processes with different
procedures ond stondord of proof requirements, While an



employer may rely on the outcome of a criminal trial ogoinst
an employee to make its decision on that employee going
ogoinst the outcome does not by itself render the employer's
decision wrongful or unfoir" .

Lastly in Geoffrey Kirogu Njogu versus Public Service
Commission & 2 Others (2015) eKLR this Court opproved the
reasoning of the lndustriol Court in Jomes liugera Egati
versus Public Service Commission of Kenya (2014) eKLR
where it is stoted that "there is nothing in the Public Service
Commission Regulotions which suggest thot disciplinory
process is tied to o criminol process thot may orise from the
some focts. There is no provision in the Public Service
Commission Regulotions which mokes it necessary for
employers to follow police investigations, or findings or
indeed criminol court decisions in resolving employment
disputes. The Public Service Commission Regulations do not
merge disciplinary processes with criminal triols-----"

The obove being the position, it is our view thot this Court
hos mode itself cleor on the issue os to whether a successful
outcome of o criminal process ogoinst an employee has
primacy over on internal disciplinory process ogoinst such
on employee orising from the same set of circumstonces.
The two processes ore distinct from eoch other. The
oppellont having concluded its disciplinary process,
accorded the respondent on internol opportunity to
challenge them, which he failed to utilize and which hod
been fore-closed long before the pronouncement of the
successful criminol decision. lt is therefore our finding thot
the issue of the appellants concluded disciplinory process
remoins foreclosed in the obsence of any plea by the
respondent thot these be reopened for re-interrogation on
account of the alleged new ond domning evidence.

f) notes that despite the above, Section 31 of the TSC Act, 2012 altows
Mr. Chebii to apply for reinstatement of his name to the Register of
Teachers.

Therefore, the Committee finds that that Mr. Chebii was taken through a fair
and lawful disciplinary process in line with the Constitution, Emptoyment Act,
and the Code of Regutations. Further, there are no grounds for reversal of the
dismissal decision.

l.
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he Committee therefore rejected the first prayer for investigotions to the
otter with o view of decloring the dismissal and deregistration of hlr.
hebii os unfoir, unlawful and irregular; ond, thus the Committee made no
commendotion to it;

No. 2: lnquires into the matter to secure the reversal of his dismissol,
his reinstatement and re-registrotion by the Teachers Service
Commission, as well os his remittance of oll his dues from the
date of his dismissal;

he Committee notes that -

a) having been moved persuasivety that the process leading to the
dismissal of the teacher was procedurat, fair and within the
Constitutional framework, the Committee is therefore find that the
same was without error;

b) notes that TSC proposed that the aggrieved teacher can seek for
reinstatement of his name to the register of teachers and secure
employment etsewhere but he cannot be re-emptoyed by the TSC; and

c) notes that under 249(2)(b) of the Constitution, TSC is a Commission
that is independent and not subject to direction or control by any
person or authority. Therefore, the Committee proceeds not to
interfere with the mandate of the Commission having complied with
the law in reaching its decision. The aggrieved teacher hence can
enforce his rights under section 31 of the TSC Act, 2012 and
Regutation 36 of the Teachers Service Commission Code of Regutations
for Teachers.

The Committee therefore rejected the second prayer for lnquiries into
he matter to secure the reversol of his dismissol, his reinstotement ond

registrotion by the Teochers Service Commission, os well os his
emittonce of oll his dues from the date of his dismissol; the dismissal
nd dcregistrotion of ltr. Chebii as unfair, unlowful and irregulor; and,
hus the Committee made no recommendotion to it:

o.3 Review and strengthen Teachers Service Commission policies
on disciplinory procedures ond ensure the allegotions of sexuol
misconduct involving teachers ond students ore investigated
thoroughly ond deolt with in a foir ond just manner.

T e Committee -

a) having interrogated the Petitioner and TSC on this matter, the
Committee notes that no material was placed before the Committee
demonstrating cogent reason to interfere with the poticies on
disciptinary procedures.

r



The Committee therefore rejected the third proyer for reviewing ond
strengthening Teachers Service Commission policies on disciplinory
procedures and ensure the ollegations of sexual misconduct involving
teochers and students are investigoted thoroughly ond deolt with in a loir
and just monner; and, thus the Committee mode no recommendotion to it;

Prayer No. 4: Considers enocting legislation or omending existing laws on
disciplinary procedures and to provide better sofeguords for
teochers against arbitrory ond unjust dismissol bosed on
unfounded ollegotions thereby upholding their rights to due
process ond o fair heoring.

54. The Committee notes that -

a) The Constitution, the Teachers Service Commission Act, 2012; the
Emptoyment Act, 2007, the Teachers Service Commission (Code of
Conduct and Ethics for Teachers) Regutations; and the Teachers
Service Commission Code of Regutations for Teachers provide enough
safeguards for teachers and ensures fair process and procedures; and

b) At the same time, the same set of laws provides a batance that seeks
to protect chitdren white at school and ensure their rights under the
Constitution are protected. Therefore, no evidence was provided that
pointed to the unconstitutionatity of the [aw.

The Committee therefore rejected the fourth proyer for considering
enocting legislation or amending existing lows on disciplinory procedures
ond to provide better sofeguards for teachers agoinst orbitrory and unjust
dismissal bosed on unfounded ollegations thereby upholding their rights to
due process ond o fair heoring; ond, thus the Committee made no
recommendation to it;

Prayer No. 5: mokes ony other recommendotion thot it deems fit in the
circumstonce of the petition.

55. bii
of
de

Signed
THE HON. NIMROD MITHUKA MBA M
CHAIRPERSON PUBLIC PETITIONS
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Pubtic Petltion No. 34 of 2023 regarding the de-registration and dlsmissal
of Mr. Joseph Kimeti Chebii by the Teachers Service Commlssion

Minutes of the 57s Sitting held on Wednesday, 30s August, 2023

Minutes of the 79s Sitting hetd on Wednesday, 15h November, 2023
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REPUBLIC OF KENYA
THE NATIONALASSEMBLY

THIRTEENTH PARLIA,IIENT - THIRD SESSION - 2024
PUBLIC PETITIONS COMi'4ITTEE

A to o THE REPORT ON THE CONSIDERATION OF A PUBLIC PET|T|ON NO. 34 0F 2023

GARDI G DE-REGISTRATION AND DISMISSAL OF MR. JOS EPH CHEBII KIMELI BY THE

TEACHERS SERVICE COMAAI ss toN ffsct

We, undersig ned Honourable Members of the Pubtic Petitions Committee, today Monday, 25'ht
Mar 2024, do hereby affix our signatures to this Report on the consideration of Public
Petl No. 34 of 2023 regarding the de-registration and dismissal of Mr. Joseph Kimeli Chebii

by Teachers Service commission (TSC) to affirm our approva[ and confirm its accuracy,

and authenticity: -
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REPUBLIC OF KENYA

4
fu THE NATIoNALASSEMBLY
.' THTRTEENTH PARLIAMET{T (SECOT{D SESSI , ,\),1

?2
PUBLIC PETITION

(No.34 ot2023)

GARDING DEREGISTRATION AND DISMISAL OF MR. JOSEPH
KIMELI CHEBII BY THE TEACHERS SERVICE COMMISSION

UNdERSIGNED, on behalf of Mr. Joseph Kimeli Chebii, a resident

D

1

kwet West Constituency;

the attention of the House to the following:

T, Mr. Joseph Kimeli Chebii of National I/D Card No. 7372032 was
aged as a teacher by the Teachers Service Commission in May 1990

defloyed to various schools including Kibigos primary School,
wongoi Primary School, and Klberech Primary School;
Al while seruing as Headteacher of Kiberech primary School, Mr.
bii was interdicted on 14h May 2014 by the TSC for allegedly having

nal kmwledge with one of his pupils;

4

3

T, Mr. Chebii appeared before the TSC County Director in Eldoret

T, on 23d May 2014, he was charged in Court with the offence of
lement at Iten Magistrates Court, whereupon he was released on
d;

the hearing of his dlsciplinary case, during which he was neither
resented by Counsel nor given an opportunity to cross examine the
witness who was also the complainan! thereby infringing upon his
t to fair hearing;

on 13h July 2015 he received two letters from TSC informing him

t,
of

5

6

2

I
,

e Commission's decision to remove his name fro
to dismiss him from service onchers and

n ubstantiated grounds;

T, the deregistration and dismissal constituted

T, dtspite his appeal, the Commission upheld his deregistration and
issal without informing him of his right of being accompanied by an

m the Register of
the alleged but

grave injustice since
ons levelled againstTSC did not properly investigate the allegati

, and arrived at its decision solely on hearsay;
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PUBLIC PETITION
REGARDING DEREGISTRATION AND DISMISAL OF MR. JOSEPH

KIMELI CHEBII BY THE TEACHERS SERVICE COMMISSION

8. THAT, the complainant in the defilement case gave birth to a child
whom she claimed as belonglng to Mr. Chebii, but the resultant DNA
test turned negative as contained in the Government Analyst,s letter
dated 21s June 2017'

9. THAT, based on tnel Orun test, the Court acquttted Mr. Chebii on 24b
January 2018, and the High Court further dismissed the complainant,s
application for revlslon on 24h July 2019, marking the end of the
protracted legal battle;

10. THAT, since his unlawful dismissal, Mr. Chebii has suffered great
prejudices and irreparable harm, and efforts to seek his reinstatement
and re-registration by the TSC in light of his acquittal have been futile;

11.AND TllAT, the issues in respect of which this petition is raised are
not pending before any court of Law, or any constitutional or legal body

THEREFORE, your humble petitioner pray that the National Assembly
through the Public Petitions Committee;

a)Investigates the matter with a view to declaring Mr. Chebii,s
dereglstration and dismissal from service by the Teacher,s Service
Commission as unfair, lrregular and unlawful;

b)Inquires into the matter in order to secure the reversal of his dismissal,
his reinstatement by TSC, re-registration in the Register of Teachers as
well as remlttance of all his dues from the date of his unfair dismissal.

c) Reviews and strengthens the existing TSC poticies on disciplinJry
procedures and to ensure that allegations of sexual misconduct
involving teachers and learners are thoroughly investigated and dealt
with in a fair and just manner; and,

d)Considers enacting legislation or amending existing laws on disciplinary
procedures and to provide better safeguards for teachers against
arbltrary and unjust dismissals based on unfounded allegations, thereby
upholding their rights to due process and a fair hearing.

And your PETITIONER will ever pray.

PRESENTED BY:

THE HON. TIM KIPC UMBA TOROITICH, MP
MEMBER FOR MARAKWET WEST CONSTITUENCY

DATE
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MIN./PPBTC/2023/368: PRELIMINARIES

The Chairperson called the meeting to order at 03.00 p.m. and Hon. John Walter Owino, M.P
said the prayers.

MIN./PPETC/2023/369: ADOPTIONOFAGENDA

l. Prayer
2. Adoption of the Agenda
3. Confirmation of minutes of Previous Sittings
4. Matters Arising
5. Consideration of Public Petition No. 44 of 2023 regarding Enhancement of House

allowances Consideration of Public Petition No. 7 of 2023 regarding Gazettement of
Rachuonyo North Sub - County as a hardship area
a) l{eeting u,ith CEO, Teachers Service Commission OSC) (Dr. Nancy l,lacharia)
b) Meeting y'ith Commission Secrerary/CEo Public Service Commission (Dr. Simon K.

Rotich, CBS)

6. Considcration of Public Petition No. 44 of 2023 regarding Enhancement of House
allorvances for teachers working and residing within Kilifi Municipality
a) Meeting with CEO, Teachers Service Commission (SC) (Dr Nancy Macharia)
b) Meeting with Commission Secretary/CEO Public Service Commission (Dr. Sinton K.

Rotich, CBS)

7. Consideration of Public Petition No. 34 of 2023 regarding Deregistration and
dismissal of Mr. Joseph Kimeli Chebii by the Teachers Service Commission
a) Meeting v,itl1 the Petitioner (Hon. Timothy Kipchumba, MP)
b) lt4eeting u,ith CEO, Teaclrcrs Sen'ice Commission QSC) (Dr. Noncy Macharia)

8. Any other Business
9. Adjournment & Date of Next Meeting

Thereafter, the proposed Agenda of the Meeting was adopted to constitute business having
been proposed by Hon. Edith Nyenze, M.P. and seconded by Hon. Joshua Chepyegon
Kandie, M.P.

MIN./PPETC/20231370: CONFIRMATION OF MINUTES OF PREVI OUS SITTING
The Agenda was deferred

MIN./PPETC/2023137I: MATTERS ARISING
There were no matters arising

MIN./PPETC/2023/372: CONSIDERATION OF PUBLIC PETITION No. 7 oF 2023
REGARDTNG GAZETTEMENT OF RACHUONYO NORTH
SUB - COUNTY AS A HARDSHIP AREA

Meeting rvith CEO. Teachers Scrvice Commi ssion (TSC) (Dr. Nancv Machario)
Vide a letter daled 29tr'August2023 Ref. CS/TSC/76/ VOL.WL the CEO of the Teacliers Service
Commission, Dr. Nancy Macharia appointed the following 3 officers to attend the meeting on her
behalf:

i. Dr. Julius OIayo-Director Iluman Resource Management& Development
ii. Ms. Evelyne Mitei -Field Services Officer

2



Mr. Ca in Anyuor -Legal, Labour &lndustrial Relations Officer

The lnmitt e was of tl.re conviction that the magnitude of the matter under consideration
req the p decision-making organ to appezu before the Committee. The 3 officers were

the
Co

not lowed to n.rake their subrnissions and we::e advised to infom-r the CEO that the

ttee w ld expect her to appear in person

The enda deferred.

it Commission Secreta /CEO Public ervice Commission r. Simon K.e

Rot
Vi ated 29tt' August 2023, REF. PSC/ADA4/26/1 1(36), the CEO, Public Service

r. Simon Rotich, CBS informed the Committee that an Inter-Agency Team hadCo
by the Ministry of Public Service, Gender and Affirmative Action to review the

poli nt designated Hardship areas and allowances in order to ensure harmony in the

Ci

The
ap

Co olution
Inl

the

cy team had submitted a Memorandum to the Cabinet for consideration and

the matter is still pending.

MI

ove considerations, the Committee resolved to consider the matter at a later date

231373: CONSIDERATION OF PUBLIC PBTITION NO. 14 OF 2023
REGARDING ENHANCEMENT OF HOUSE
ALLOWANCES FOR TEACHERS WORKING AND
RESIDING WITHIN KILIFI MUNICIPALITY

CEO Teachers Sen,ice Commi r. Nanc Macharian
Vi ted 291h August 2023 Ref CS/TSC/76/ YOL.WI, the CEO of the Teachers Service

Co r. Nancy Macharia appointed the following 3 officers to attend the meeting on her
be

us Olayo-Director Human Resource Management& Development
elyne Mitei -Field Services Officer
vin Anyuor -Legal, Labour &Industrial Relations Ofticer

Th was of the conviction that the magnitude of the matter under consideration
req p decision-making organ to appear before the Committee. The 3 officers were

llowed to make their submissions and rvere advised to inform the CEO that the

Co uld expect her to appeal in pelson.

Th deferred.

M Commis ion Secretan,/CEO Public Service Commission Dr. Simon K.
Ro
Vi dated 29th August 2023, REF. PSC/AD|4/26/I l(36), tlie CEO, Public Service

Co r. Simon Rotich, CBS informed the Conn.rittee tliat the Petition falls within the

111 e Teachers Service Commission and thelefore it *,as best placed to respond in
th the existing Collective Balgairring Agreements and iu consultation with the
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Committee Resolution
In light of the above considerations, the Committee resolved to consider the matter at a later date

MIN./PP ETC12023t374: CONSIDERATION OF PUBLIC PETITION NO. NO. 34 0F
2023 REGARDING DEREGISTRA TION AND DISMISSAL
OF MR. JOSEPH KIMELI CHEBII BY THE TEACHERS
SERVICE COMMISSION

Brief bv the Lesal Counsel
The Legal Counsel briefed the Committee as follows:

a) The Petition was brought before the House by Hon. Timothy Kipchumba Toroitich, MP
on behalf of Mr. Joseph Kimeli Chebii a resident of Marakwet West Constituency.

b) The petitioner claims that Mr. Kimeli was wrongfully dismissed by the Teachers Sen,ice
Commission for allegations of defilement of one of his students.

c) He states that Mr. Chebii was interdicted on l4th May 2014 for having camal knowledge
with one of his pupils, he was then charged in Iten Magistrates Court on the 23'd of May
2014.

d) Further, the Teachers Service Commission conducted a disciptinary hearing for Mr.
Chebii through their County Director at Eldoret, whereby he was later dismissed and de-
registered on 13s Juty 2015. Mr. Chebii lodged an appeal on the disciptinary proceedings
but was unsuccessful.

e) The petitioner claims that the Teachers Service Commission did not investigate the
allegations and thus the dismissal of Mr. Chebii was a grave injustice, as the complainant or
defiled minor gave birth to a child that was not Mr. Chebii's, as per the DNA analysis
conducted on the 2lstJune 2017 by the Government Chemist.

f) Therefore, the court case was dismissed and Mr. Chebii was acquitted on the I Sth of
January 2018 despite this the Teachers Service Commission has declined to reinstate and re-
register him.

g) The petitioner seeks the intervention of the House to -

i.) Investigate the matter with a view of declaring the dismissal and deregistration of Mr.
Chebii as unfair, unlawfrll and inegular;

ii.) Inquire into the matter to secure the reversal of his dismissal, his reinstatement and
re-registration by Teachers Service Commission, as well as his remittance of all his
dues from the date of his dismissal;

iii.)Review and stiengthen Teachers Sbrvice Commission policies on disciplinary
procedures and to ensure tl.re allegations of sexual misconduct involving teachers ald
students ale investigated thoroughly and dealt with in a fair and just manner; and

iv.)Consider enacting legislation or amending existing laws on disciplinary procedures
and 1o provide better safeguards for teachers against arbitrary and unjust dismissal
based on unfounded allegations thereby upholding their rights to due process and a
fair hearing.

4
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e ith he Petition er

Tlie r Marakwet West Constituency (Hon. Tirnottry Kipchumba, MP) accompanied by

the r. Joseph Chebii appeared before the Committee and submitted as follows

Inlr

Joseph's petition revolves around his errployment problems stemming from his

as Secretary to the Constituency Developrnent Fund Committee (CDFC). Hfs

on his atleged removal due to the discontent ofhis predecessor, Isabella Kaino.

ary proceedings against Chebii, initiated in20l4, were overseen by Kaino,raising

f bias. Chebii contends that the charges brought against him were fabricated as a

onal vendettas.

Dis egal Battles

issed in 2014 for allegedly having sexual relations u'ith a pupil. Subsequently,

C e was removed froni the teacher's register on the same grounds. Despite

ese decisions, they wele upheld. However, DNA evidence later indicated that

t the father of the complainant's child. He was acquitted by a Magistrate's Court
an attempt to revise the case in the High Court was unsuccessful.

Pro ations and Recommendatiorts

4.C on asserts several violations of due process during the disciplinary proceedings.

H fair representation and cross-examination opportunities, which infringed upon

hearing. The charges against him were inconsistent and lacked clarity, and the

II process was flawed

Service Commission (TSC) shifted the burden of proof to Chebii, violating his

rights. He calls for the overfuming of TSC's decision based on these grounds.

J

a

C

It

5

6

7

hi

d
II'I

C

commends reforms to the disciplinary procedure for teachers. It suggests a clear

"immoral conduct," the protection of human rights during proceedings,

investigative panels to avoid bias, timely case resolutiou, an appeals mechanism,

for reviewing cases u,ith new evidence

so prays for the reopening of his case to present DNA evidence, invoking the

eal's decision ir.r Teachers Service Commission vs Joseph Wambugu Nderitu
(2

Co
Sub-

cerns
ce

The
The

mltt sought clarification whether the case was pending before a court of law
oDer ponded that there was no pendirlg as he as l.re had not appealed the rratter nol:

5
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Fair hearing
The Committee enquired why the petitioner was optimistic that the TSC would give him a fair
decision as the mechanism hasn't changed and the same panel will hear the matter using the
same process as before.

The petitioner responded that he believed he would be accorded the right to fair hearing and was
of the view that the Committee would order TSC to reopen the disciplinary hearing and admit
new evidence.

Communication from TSC
The Committee enquired whether the petitioner had received any communication from TSC in
writing.

The petitioner responded that the Commission had asked him to apply for reinstatement to
register of teacher. However, the implication of this would be that only records would show that
he was a teacher in his career, but he would not be reinstated back to employment.

Committee Resolution
The provision in TSC regulations that the Commission shall not be bound by the outcome of a
criminal court on the outcome of a case of camal knowledge was retrogressive and ought to be
amended.

Meetins with CEO. Teachcrs Service Commi ssion (TSC) (Dr. Nancv Macltaria)
Vide a letter dated 29th August 2023 Ref. CS/TSC/76/ VOL.Vil, the CEO of the Teachers Service
Commission, Dr. Nancy Macharia appointed the following 3 officers to attend the meeting on her
behalf:

a) Dr. Julius Olayo-Director Human Resource Management& Development
b) Ms. Evelyne Mitei -Fietd Services Officer
c) Mr. Calvin Anyuor -Legal, Labour &Industrial Relations Officer

The Committee was of the conviction that the magnitude of the mafter under consideration
required the top decision-making organ to appear before the Committee. The 3 officers were
therefore not allowed to make their submissions and were advised to inforrn the CEO that the
Committee would expect her to appear in person.

The Agenda was deferred.

MIN./PPETC/20231375: ADJOURNMENT AND DATE oF THE NEXT MEE

There being no other business, the
meeting would be held on Thursday

Sign:

Chairperson adjourned the meeting at 05:30 p.m. The next
, 3l't August 2023 a|9.00 a.m.

t!_'1

TING

(CHATRPERSON)
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INATTENDANCE
SAND REMUNE

l. Mr. John K. Monyoncho
2. Ms. Nelly Peris Ashubwe
3. Director

SSION RC

Commissioner
Commissioner

TEACHERS SERVICE CON{N{ISSION (TSC)

I . Dr. Nancy Macharia
2. Mr. Cavin Anyuor
3. Dr. Julius Olayo
4. Ms. Eveleen Mitei
5. Ms. Sylvia Ngere
6. Ms. Jane Kimathi

CEO
Director, Legal
Deputy, Human Resource Manager
Directot Filed Services
Legal Counsel
PACS

]\{IN./PPETC/2 023 I 49 4 : PRELIMINARIES

The Chairperson called the meeting to order at I l:00 a.m. and Hon. John Walter Owino, M.P
said the prayers.

MIN./PPETC/20231495:. ADOPTION OF AGENDA

I. Prayer
2, Adoption ofthe Agenda
3, Confirmation of minutes of previous sittings
4. Matters Arising
5. Consideration of a Public Petition regarding enhancement of House Alloq'ances for

Teachers Working and Residing within Kilifi Municipality
- Meetingwith the Salaries Renruneration Commission (SRC)

6. Meeting with the CEO, Teachers Service Commissions (TSC) regarding -
i.) Public Petition regdrding the Deregistation and dismissal of Mr Joseph Kimeli Chebii

by the Teachers Service Commission.
ii.) Public Petition regmding Enhancement of House Allowances for Teachers Working and

Res idin g w it hi n Kilifi Municipality.
iii.) Public Pelition regarding the Gazettement of Rachuonyo Norlh as a hardship area.

7, Meeting with CS, Ministry of Environment, Forestry and Climate Change regarding -
i.) Public Petition regarding Delayed Adjudicalion and Settlement of Squatters after the

expiry of Lease of Macalder Mines Ltd. Land
ii.)Public Petition rcgarding lhe Declaration of Mukutani Foresl as a Public Forest

8. Consideration and adoption of Public Petition No, 01 of 2023 regarding Poor
Implementation of Edu-Afya Medical Scheme in Public Secondary Schools.

9. Consideration and adoption of Public Petition No.05 of2023 regarding Ward-Based
Solution as a long-term remed)' to perennial water shortage in Kenya.

10. Any Other Business
2



11.

Th the posed Agenda of the Meeting was adopted to constitute business having been

prop by Ho . Bidu Mohamed Tubi, M.P. and seconded by Hon. John Walter Owino, M.P

MIN. E 6: CONFIRMATION OF MTNI]TES OF' PREVIOUS SITTING2

The

M

SRC
su

4

deferred.

23/ CONSIDERATION OF A PIJBLIC PETITION REGARDING
ENHANCEMENT OF HOUSE ALLOWANCES F'OR
TEACHERS WORIilNG AND RESIDING WITEIN KILIFI
MT]NICIPALITY

Salaries Remuneration Commission (SRC)

issioner Mr. Kennedy Monyoncho appeared before the Committee and

raised by the petitioners was the mandate of SRC as they relate to the review
ce

i.)

ll.

llt

lv.

undertaking progressive harmonization of house allowance and in the current
eration and benefits review cycle (FY 2021122 - FY 2024/25), the rates for

(other former municipalities) and Cluster 4 (all other areas) would be
from l't July 2024. SRC has communicated the new rates to TSC for both

e a letter dated 31" July 2023 as adopted in the 2021-2025 CBAs for Teachers.

which was under Cluster 4 (all other areas) had benefitted from the new
house allowance and from l't July 2023 teachers working in the area would be
lowance at similar rates as Cluster 3 (other former municipalities). The aim of

to fully harmonize house allowance into one cluster taking into consideration
ty and sustainability.

of the allowance for one group of public servants would lead to inequity and

in pay.

vised that the teachers submit their request to SRC through their employer

ion in line with the mandate of SRC.
There
TSC

Mem
i.) R

re

co
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ered

s

ing e frequency of review of house allowances, the Commission indicated that
eration was reviewed every four years. In the third cycle of FY 2021/2024, the review

ii.) R ding
eratio

ordability and sustainability, and enhanced the house allowances were

e different classifications of teachers unlike other civil servants in
of hardship areas, the Commission stated that the Commission considers

ces for every public servant. Currently, four (4) categories were set including
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cities, major municipalities, other municipalities, and other towns. However, teachers had
slightly more designated hardship areas compared to other civil servants as advised by TSC.

iii.)Regarding whether SRC considers increment based on the status of a municipality, the
Commission indicated that if the municipality was part of the categorization the review
would not factor the status of the municipaliry but rather the categorization put in place in
terms of the variou3 clusters. Further, a review of house allowance by grade other than
municipality is achievable subject to affordability and sustainability. Teachers of Kilifi North
betonged to a CBA with TSC registered on 26u October, 2023 where the house allowances
had been addressed hence it was not possible to change the terms of the CBA midstream as it
was legally binding.

iv.)Regarding the role of SRC on employers n'ho do implement the advisory, the mandate of
the Commission was set, review, and advise on the remuneration of all public servants, and
employers are expected to implement the advisory. The Commission further, establishes the
status of implementation of its advisories, and the challenges therein through monitoring and
evaluation exercises conducted twice annually to resolve the issues. Further, employers are
encouraged to write to the SRC on challenges experienced. However, the intention was to
move towards full harmonization gradually. The Auditor General ensured on the
implementation of the advisory. However, the Commission lacked enforcement mandate for
employers who do not implement the advisory.

v.) Regarding whether employees could benefit from enhanced allowances outside the
CBAs, the Commission indicated that joining trade unions was voluntary and colrstitutional.
However, SRC stitl advises on remuneration even outside a CBA.

vi.) Regarding whether all civil servants were being subjected to the municipality's rule in
determining house allowances, the Commission indicated that it remunerates salaries and
allowances for state officers who were mostly in the cities, as well as other public officers
depending on where they live. The categorization was applicable to civil servants based on
the salary structure to ensure fair implementation of remuneration. However, other unique
areas could be relooked through consolidated pay.

vii.) Regarding the determination of the categorization of municipalities and other
hardship areas and the transition for remuneration after gazettement, the Commission
indicated that the Ministry of Ministry of Public Service, Performance and Delivery
ManagemEnt is reSponsible for gazefiing hardship areas and informs SRC to advise on tlte
remuneration ofsalaries and allorvances accordingly based on affordability and sustainabiliq,.
Therefore, there is a need for the Ministry to harmonize all hardship areas to address existing
gaps in the remuneration of civil servants. On the transition for review of house allowances,
the Commission indicated that it \ ,as automatic for the various teachers or other civil
servants to get the rightful pay once their areas had been gazetted.

viii.) Regarding employees benefiting from backdated claims not received after a change of
municipality status, the Commission indicated that there u,as need to establish the
contractual agreements therein compelling the employers to pay. However, the Commission

4
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ven individual cases that could be raised through the employer and sent to SRC

constitutional principles are maintained.

independenl investigations;
teacher with an interdiction letter;

The
Petiti

Pub
the

E 023t498: TING WITH THE CEO SERVIC
COMMISSIONS (TSC)

Dr. Nancy Macharia, appeared before the committee to respond to the following

regarding the Deregistration and dismissal of Mr. Joseph Kimeli Chebii by
wice Commission.

Co ssion was a Constitutional body bound by the provisions of Chapters 6, 10, and

of the nstitution that provide for the integrity of public officers, national values and

iples fgovemance, and the values and principles of public service.

ing the mandate to discipline teachers, the Commission is guided by its duty
le 53 to protect leamers from any form of abuse including sexual abuse, and

i.)

ii.)

sco ider the best interest ofthe leamers.

Commission is alive to the right of every leamer to access basic educationiii.)
er Article 43 of the Constitution. To this end, the Commission has a role in
actualization of this right by creating a conducive and safe environment for

iv.) befier ecute its mandate, the National Assembly enacted the Teachers Service

Act,2012, and the Code ofRegulations for Teachers (CORI) 2015. Part iX of
CO extensively provides for discipline procedure that is in tandem with the

iples f fair hearing as envisioned in the Constitution and the relevant legislations.

v.) Joseph Chebii was a teacher registered and employed by the Commission until 46 June

he was dismissed and removed from the Register following accusations of
oral m sconduct in that he had sexual intercourse with M. J. who was a standard 6 pupil

ibirec Primary School in Marakwet West Sub County

vi.)

a)
b)
c)
d)
e)

0
c)

r to his

gt

dismissal from service the Commission in line with its mandate undertook a fair

e disciplinary process witnesses including the victim and her parents were

proced ral disciplinary process that included:
ollecti of statements from the victim and the teacher;

ded
ng
rs.

lsst

er Arti

nduct
rvurg

thg e teacher an opportunity to respond to the allegations;
he teacher an opportunity to be heard in person;

mg e teacher an opportunity to cross-examine
lng he teacher the right ofAppeal witnesses;

their evidence that indeed Mr. Chebii had abused the victim. Mr. Chebii on the

5

vii.)
istent i



other hand, did not present any evidence/material to disapprove the allegations. The
elaborate hearing culminated in the considered decision to dismiss and deregister him.

viii.) Mr. Chebii formally appealed the decision. Subsequently, the Teachers Service Revierv
Committee considered the appeal, evaluated the facts, and the circumstances of the case,

and upheld the earlier decision to have him dismissed and deregistered

ix.) Further, Mr Chebii was charged in a criminal court with the offense of defilement contrary
to the Sexual Offences Act and was acquitted based on the DNA test that showed he was
not the biological father ofthe victim's child in Criminal Case 862 of2014: State vs. Joseph
Kimeli Chebii.

x.) However, the Commission was not a party to the court process and neither participated in
the criminal court case. The criminal proceedings were instigated and prosecuted by the
police pursuant to the provisions ofthe Penal Code, the Sexual Offences Act, and the Police
Act q'hich were in no way to impact or oust the administrative action undertaken by TSC
under the TSC Act and Employment Act.

xi.) Notr.r,ithstanding the above, Section 3l of the Teachers Service Commission Act allows Mr
Chebii to apply for reinstatement ofhis name to the Register ofTeachers.

xii.) Therefore, it was the position of TSC that Mr Chebii was taken through a fair and lauflrl
disciplinary process in line with the Constitution, Employment Act, and the Code of
Regulations. Further, there are no grounds for reversal ofthe dismissal decision.

Committee Concerns

(i) Regarding the possibility of teachers targeted using claims of immoral behaviour, the
Commission stated that TSC's mandate was limited to disciplinary processes. Further, about
50 percent ofsuch cases were acquitted based on evidence provided. However, in the case of
Mr Chebii, there was compelling evidence leading to his dismissal.

(ii) Regarding \,yhether a cross-examination opportunity was granted to Mr Chebii, the
Commission reiterated that Mr Chebii was given ample opportunity to cross-examine the
witness. Further, Mr Chebii did not appear before the County Director as indicated in the
Petition, but he appeared before a panel ofTSC Commissioners.

(iii)Regarding whether Mr Chebii could apply for reinstatement in the Register of Teachers
to continue the practicc, the Commission indicated that he lr,ould be allorved to be
reinstated in the Register to continue practice anywhere in the u,orld except rvith the TSC.

(iv)As to rvhether TSC was obliged to respect the court decision in the criminal case, the
Commission stated that u,hile it respects the court decision, the orders in the criminal court
case did not direct TSC on any matter. Horvever, if Mr Chebii had appealed in tlre
employment court where such disputes are resolved, TSC would have taken direction as

issued by the employment court, but he never appealed and cannot rely on the criminal court.

6
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F er, d

e evidence relied upon by TSC, the Commission indicated that it relied on the
ent by the victim, her headteacher and deputy, parents, and classmates.

cross-examination, the victim was presented before Mr Chebii but he did not

y, in compliance with the advisory of the SRC teachers in Kilifi have been

ouse allowance under Cluster 4.

Commission is aware that Kilifi Township was gazetted as a municipality in
19, the SRC did not review or render an advisory on the review of house

payable to teachers in Kilifi town until 3l't July 2023.

enge e stalement provided by the girl hence TSC relied on the uncontroverted
by he girl and other circumstantial evidence.

(vi) rding he pardon of Mr Chebii, the Commission indicated that the rules and

tions der which the TSC operates did not provide for pardon.

Pub etition Regarding Enhancement of House Allowances for Teachers Working and
Resi wit Kilifi Municipalify

uant to Article 230 of the Constitution, the Salaries and Remuneration Commission

RC) the mandate to advise on remuneration and benefits of public officers
clud the teaching service. In the exercise of this mandate, SRC issued an advisory

ref: SRC/TS/lr4DP/3/ll2 (2) dated l1e August 2015 on the payment of house

for public officers.
del

the advisory the SRC categorized the Country into four (4) clusters for purposes

ow

tI.

l

lv.

paym nt of house allowance narnely Nairobi, former major municipalities, other
mer m cipalities, and other areas

the e the advisory was issued, Kilifi was a township and was gazelted as such as

G Notice No. 10557 of 2007 hence fell under Cluster 4. Cluster 4 rates are
yable t teachers stationed in townships and rural areas.

v.) le

rdin
lvlng

h2
wan

VI Co ission has received an advisory from SRC recommending the review of
ter 4 use allowances payable to teachers. To this end, house allowance for Cluster

CI 4 shall be harmonized in two phases with fuIl harmonization to be realized
I't Jul 2024

vlt, 2gt ugust 2023, the Commission signed an addendum lo the 2021-2025 CBA with
er ons effective l't July 2023 as per the SRC advisory. Accordingly, Phase I of

harmo zation had already been effected in the August 2023 payroll.

cordi ly, with effect from l't July 2023, teachers in Kilifi Municipality received an
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Committee Concerns

Regarding the transition during the change of status of an area to a different cluster, the
Commission stated that all remunerations were effected on the advisory of SRC. In the SRC
advisory of 20The cities are upgraded but TSC awaiting the advisory of SRC and then pay.
Fu(he1 the National Treasury would not release money. SRC can gazette. The advisory did not
say to pay higher allorvances.

Public Petition regarding the Gazettement ofRachuonyo North as a hardship area.

i.) That under the Constitution of Kenya, the TSC had no legal mandate to gazefie any area
as a hardship. The mandate to designate an area as a hardship area vests with the Ministry
of Public Service, Performance and Delivery Management.

ii.) Regulation 9l of the Code of Regulations for Teachers requires the Commission to pay
hardship allowance to a teacher assigned to teach in a school situated in a designated and
gazetted hardship area.

iii.)The designated hardship areas \\€re gazetted in Legal Notice 534 of 1997.ln Homa Bay
County, the gazetted areas are Mfangano and Rusinga Islands in Suba North. Rachuonyo
North is not gazetted as a hardship area.

Committee Concerns

i.) Regarding the role of TSC in the gazettement of hardship areas and addressing
inequality amongst teachers, the CEO indicated that the gazettement of hardship areas

was done by the Minisfy of Public Service, Perlormance and Delivery Management.
However, the Commission had made submissions to the multiagency team q'orking on
the harmonization of hardship areas. The report by the team was yet to be approved by
Cabinet. Further, the Commission was aware of the inequalities in the classification of
hardship areas across the civil service and had engaged the Ministry to harmonize as TSC
did not have the mandate.

ii.) Regarding the structure for reviews for hardship areas, the Commission reiterated
that the Ministry of Public Service, Performance and Delivery Management was
developing guidelines from time to tirne for gazettement and TSC could only make
submissions. However, the Ministry had undertaken a comprehensive study of the
country for harmonization and gazetement of the deserved hardship areas as some areas
previously considered as hardship areas may no longer be.

iii.)Regarding rvhether TSC could handle the mandate of gazetting hardship areas for
teachers, the Commission stated that a change in legislation to give TSC the mandate
rvas welcome. Howeveq harmonization across other civil rvould still be a concern-

MIN./PPETC/2023/4992 MEETING WITH CS. N{INISTRY OF ENT!'IRONMENT.
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enda

P

enda as defered.

P T 231500: CONSIDERATION AND ADOPTION OF PUBLIC
PETITION NO. 01 OF 2023 RXGARDING POOR
IMPLEMENTATION OF EDU-AFYA MEDICAL SCHE,ME
IN PI.JBLIC SECONDARY SCHOOLS.

deferred.

CONSIDERATION AND ADOPTION OF PUBLIC
PETITION NO. 05 OF 2023 REGARDING WARD-BASED
SOLUTION AS A LONG- REMEDY TO PERENMAL
WATER SIIORTAGE IN KEI{YA.

deferred.

023t 2: ADJOURNMENT AND DATE OF NEXT MEETING

0

Th
m

lng
will

other business, the Chairperson adjoumed the meeting at 2:15 p.m. The next
held on Wednesday, l5th November,2023 at 3.00 p.m.

ffi(Sign:
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Date )rt I
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MtN.tPPETCt2024t101 ADOPTION OF AGENDA

AGENDA
1. Prayer
2. Adoption of the Agenda
3. Confirmation of minutes of previous sittings
4. Matters Arising
5. Consideration of Report on Public Petition No. 34 ot 2023 regarding

Deregistration and Dismissal of Mr. Joseph Kimeli Chebii by the Teachers
Service Commission,

6. Consideration of Report on Public Petition No. 44 of 2023 regarding
enhancement of House Atlowances for Teachers working and residing within
Kitifi Municipatity.

7. Any Other Business

8. Adjournment

The Agenda was adopted to constitute business having been proposed by Hon.

Joshua Kandie, M.P. and seconded by Hon. Bidu Mohammed, M.P.

MlN./PPETC/20241102i CONFIRA,TATION OF MINUTES OF PREVIOUS

SITTINGS

The Agenda was deferred.

MlN./PPETC/207411031 CONSIDERATION OF REPORT ON PUBLIC
PETITION NO. 34 OF 2023 REGARDING
DEREGISTRATION AND DISMISSAL OF MR

JOSEPH KIMELI CHEBII BY THE TEACHERS
SERV|CE COMI tSStON

The Committee reviewed the draft Report and made the fottowing observations:

(i) Mr. Joseph Chebii was a teacher registered and emptoyed by the TSC untit
4th June 2015 when he was dismissed and removed from the Register
fottowing accusations of immoral misconduct in that he had sexual
intercourse with M. J. who was a standard 6 pupit at Kibirech Primary Schoot
in Marakwet West Sub County. Subsequentty, Chebii's name was removed
from the teacher's register on the same grounds despite various appeals on
the decision of the Commission.

(ii) Mr. Chebii was taken through a fair and tawfut disciptinary process in line
with the Constitution, Emptoyment Act, and the Code of Regutations.
Further, there were no grounds for reversaI of the dismissaI decision against
him.

(iii)During the disciptinary process, witnesses inctuding the victim and her
parents were consistent in their evidence that indeed Mr. Chebii had abused
the victim. Mr. Chebii on the other hand, did not present any
evidence / material to disapprove the attegations which cutminated in the
considered decision to dismiss and deregister him.

2
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evidence later indicated that Chebii was not the father of the
lainaflt:s chitd.-He-was acquitted. by a lvlagistrate's Court in 2018, and

ana tempt to revise th3 case in the High Court Y/as unsuccessfut.

dismissat from service TSC in line with its mandate undertook a fair
rocedural discipl.inary process that inctuded -

otlection of statements from the victim and the teacher;
onducting independent investigations;

Mng the teacher with an interdiction tetter;
ranting the teacher an opportunity to respond to the al[egations;

ranting the teacher an opportunity to be heard in person;

ranting the teacher an oPportunity to cross-examine witnesses; and

anting the teacher, the right to appeat.

hebii formatty appeated the decision and subsequently, the Teachen
ce Review Committee considered the appeat, evaluated the facts, and
ircumstances of the case, and upheld the eartier decision to have him
ssed and deregistered.

Chebii was charged in a criminat court v,rith the offence of defitement
ary to the Sexual Offences Act and was acquitted based on the DNA

test at indicated that he was not the biotogical father of the victim's child
inal Case 862 of 2014: St vs h Kimeti Ch

aggrieved teacher did not lodge or institute an application for
tement of his name to the register of teachers within eighteen

mon
com

s from the date of removat of the name from the register in
liance with Section 31 of the TSC Act.

aggrieved teacher coutd seek for reinstatement of his name to the
regi r of teachers and secure employment etsewhere but he cannot be re-

emp oyed by the TSC.

isregarded the decision of the court as the orders did not direct TSC on

atter untike if the aggrieved teacher would have appeated to the
ment Court where such matters are resotved.

ttee made the following recommendations:
lnvestigate the mdtter with o vievr of decloring the
dismissal and deregistration of l'1r. Chebii as unfair,
unlowful and irregular;

tee having -

SU moned the CEO of the Teachers Service Commission (TSC), Dr. Nancy

Ma haria, who appeared before the Committee on VGdnesday, November,

15, 2023 and apprised the Committee of the matter;

no d that TSC is a Constitutional body bound by the provisions of
pters 5, 'lO, and 232 of the Constitution that provide for the integrity

1i
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of pubtic officers, national vatues and principtes of governance, and the
values and principles of public service;

c) noted that in discharging the mandate to discipline teachers, TSC is guided

by its duty under Articte 53 to protect leamers from any form of abuse
including sexual abuse, and atways consider the best interest of the
learners;

d) further noted that Articte 43 of the Constitution provides for the right to
basic education to a[[ Kenyan chitdren. To this end, TSC has a rote in
ensuring the actualization of this right by creating a conducive and safe
environment for learners;

e) noted that the Nationa[ Assembty enacted the Teachers SeMce Commission
Act, of 2012, and the Code of Regutations for Teachers (CORT) 2015. Part
lX of the CORT extensivety provides for discipline procedures that are in
tandem with the principtes of fair hearing as envisioned in the Constitution
and the retevant [egistation;

f) ln the circumstances, noted that, the findings of the crimina[ court could
not satvage an employment contract which had inevitabty been broken and
the Commission being a pubtic institution had a duty to maintain pubtic
morality, integrity and nobitity of the teaching profession and the decision
meted on Mr. Chebii was proportionate to the offence committed.

g) noted that in the Court of Appeal case of Teachers Service Commission
versus Joseoh Wambuqu Nderitu (20161 eKLR a three- judge bench hetd
as fotlows -
Turning to the applicable principles of law, there is no doubt thdt
the learned Judge relied on the decision of o court of coordinate
jurisdiction in the case of llathew Kipchumba Koskei versus Baringo
Teachers SACCO [2013] aKLR for the holding thot where the
employer has initiated and concluded disciplinary proceedings on
occount of misconduct which also has substantiolly been subject of o
criminal process in which the employee is exculpated or found
innocent, the employer is entitled to set aside or rescind any
punitive administrative decision he may hdve token agdinst such an
employee and in addition to the dbove meet all remedies avoilable
in law to such an employee to restore him to the position he would
have been if the punitive administrotive decision not been taken
dgainst him. The lAathew Kipchumba case (supra) was preferred
amongst mdny others frcm the lndustrial Court stating the contrary
view. No redson was given by the learned Judge as to why he
preferred the proposition in the lAathew Kipchumba Koskei case
(Supra) over thase of Daniel Kdmei (Supra) Clement llutiso lluiinde
(Supro) and Joseph Wambugu Kimanju (Supra) among numerous
others on the same paint all of which re-echoed the principle that
professional disciplinary proceedings are distinct from the criminal
proceedings even if they emanate from the some set of
circumstances.
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I

T s Court has crystalized the above position in a number of its
-pr ouncements- Waki-JA in the'cose- of the Hon,"The-'Attorney

G eral and another versus llaina Githinji & Another l'{yeti Court of
ol No,21 of 201 5 (UR) approved the reasoning of Akwengu JA in

J icial Service Commission versus Gladys Boss Shollei & Another
(2 11) IKLR, and the decision of the court in Kibe versus Attamey
G eral Civil Appeal no. 1 64 of 2AAA.

ln
ob

the Judicial Service Commission case (supro) the following
ervations were mode by Okwengu JA.

The disciplinary process undertaken by the appellont was a

i-judiciat process as it involved the appellant in an adjudicatory
ctian thot required the apPellant to ascertain facts and make a

d

pr
o

ision detErmining the resPondent's legal rights in accordance

ded for fair hearing. The disciplinory proceedings were
w h the Constitution and the Judicial Service Act, both of which

on a contractual relationship ond the appellont was not
red to provide penal sanctions. Nofwithsfanding the

se iousness of the allegations mode agoinst tke respondent, the
di iplinary proceed ings could not be treated like criminal

eedings, as the na ture of the sdnctions thot could be applied in
a mrnaI triol. Thus, the learned judge misdirected himself , in

ding that the disciplinary proceedings were quasi'criminal. The
Cr inal Procedure Code which is an Act providing for the procedure
tn riminal coses hod obsolutely no application in the disciplinary
pr ings, and the learned judge erred in applying the provisions

t)

of

ln Kibe versus Attorney General Civil Appeal No. 164 of 2000
d oved by ltaki JA in the Hon. Attorney General & Another case

a) this Court was categorical thot:

e Criminal Procedure Code."

,,d

son that a criminol trial and an internal disciplinary proceeding
,n oted by on employer against an employee are two distinct
Pr esses with different procedures and standard af proof

uirements. While on ernployer may rely on the outcome of a
inal triol against an employee to maP.e its decision on that
oyee going ogainst the outcome does not by itself render the
oyer's decision wrongful or unfair".

l-o tly in Geoffrey Kiragu Njogu versus Public Service Commission & 2
o rs (2015) 1KLR this Court approved the reasoning of the
ln stridl Court in James tAugera Egati versus Public Service
c ission of Kenya (2O14) eKLR where it is stated that "there tt
no hing in the Public Service Commission Regulations which suggest

t discip linary process is tied to a criminal process that rnay ar,9e

the s ame focts. There is no provision tn the Public SerYice

acquittal in a criminal case does not automaticolly render an
loyee immune to disciplinary action by an ernployer for the

c ission R4ulations which makes it necessary for employers to

5
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follow police investigations, or findings or indeed criminal court
decisions in resolving employment . disputes. The Public Service
Commission Regulations do not merge disciplinary processes with
criminal trials----"

The above being the position, it is our view that this Court has made
itself clear on the issue as to whether a successful outcome of a
criminal process against an employee has primacy over an internal
disciplinary process against such an employee arising from the sdme
set of circumstances. The two processes are distinct from eoch
other. The appellant having concluded its disciplinary process,
accorded the respondent an interndl opportunity to challenge them,
which he failed to utilize and which had been fore-closed long before
the pronouncement of the successful criminal decision. lt is
therefore our finding that the issue of the appellants concluded
disciplinary process remains foreclosed in the absence of any plea
by the respondent that these be reopened for re-interrogation on
dccount of the alleged new ond damning evidence.

h) noted that despite the above, Section 31 of the TSC Act, 7017 atlows Mr.
Chebii to apply for reinstatement of his name to the Register of Teachers.

Therefore, the Committee finds that that Mr. Chebii was taken through a
fair and lawful disciptinary process in [ine with the Constitution,
Employment Act, and the Code of Regulations. Further, there are no
grounds for reversal of the dismissal decision.

The Committee therefore rejected the first proyer for investigations to the
matter with o view of decloring the dismissal and deregistration of tAr. Chebii
as unfair, unlawful and irregular; and, thus the Committee made no
recommendation to it;

Prayer No. 2: Inquires into the motter to secure the reversal of his
dismissol, his reinstatement dnd re-registratian by the
Teachers Service Commission, as well as his remittance of
dll his dues from the date of his dismissal;

(xi)The Committee having noted that -

a) having been moved persuasivety that the process leading to the
dismissat of the teacher was procedurat, fair and within the
Constitutionat framework, the Committee is therefore find that the
same was without error;

b) the TSC proposed that the aggrieved teacher can seek for
reinstatement of his name to the register of teachers and secure
employment etsewhere but he cannot be re-emptoyed by the TSC;
and

c) under 249(2)(b) of the Constitution, TSC is a Commission that is
independent and not subject to direction or control by any person
or authority. Therefore, the Committee proceeds not to interfere

6
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v{ith the mandate of the Commission having complied with the tav/
in reaching its decision. The aggr:ieved teacher: hence can enforce
his rights under section 31 of the TSC Act, 2012 and Regulation 36

of the Teachers Service Commission Code of Regutations for
I gatLt tgt 5.

ttee therefore rejected the second prayer for lnquiries into the
secure the reversal of his dismissal, his rcinstatement and re-ter to

er No. 3:

trati by the Teachers Service Cammission, as well as his remittance of
fram the date of his dismissol; the dismissal ond deregistration of
s unfair, unlawful and irregular; and, thus the Committee mode nohebii

mmefl ation to it;

Review and strcngthen Teachers Service Commission
policies on disciplinary procedures and ensure the
alleEations of sexual misconduct involving teachers ond
students are investigated thoroughly and dealt with in a

fair and just manner.

The Committee -

a) having interrogated the Petitioner and TSC on this matter,
Committee notes that no material was ptaced before
Committee demonstrating cogent reason to interfere with
poticies on disciptinary procedures.

th
ittee therefore rejected the third prayer for reviewing and
ng Teochers Service Commission policies on disciplinary procedures

the
the
the

ensu the allegations of sexwal misconduct involving teochers and
ents a e investigated thoroughly ond dealt with in a foir and just manne;
thus e Committee made no recommendation to it;

r No. Considers enacting legislation or amending existing laws on
disciplinary procedures and to provide better safeguards
for teachers agdinst arbitrary and unjust dismissal based
on unfounded allegations thereby uphotding their rights to
due process and a fair hearing.

The Committee notes that -

The Constitution, the Teachers Service Commission Act, 2012; the
Emptoyment Act, 2007, the Teachers Service Commission (Code of
Conduct and Ethics for Teachers) Regu[ations; and the Teachers Service
Commission Code of Regutations for Teachers provide enough safeguards
for teachers and ensures fair process and procedures; and

At the same time, the same set of laws provides a balance that seeks to
protect children whi[e at school and ensure their rights under the
Constitution are protected. Therefore, no evidence was provided that
pointed to the unconstitutionatity of the law.
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The Committee therefore rejected the fourth prayer for considering enacting
legistotion or amending existing laws on disciplinary procedures and to
provide better safeguards for teachers against arbitrary and unjust dismissal
based on unfounded ollegations thereby upholding their rights ta due process
and a foir hearing; and, thus the Committee made no recommendation to it;

Prayer No. 5: makes any other recommendation that it deems fit in the
circumstonce of the Petition.

The Committee recommended to fifth prayer that the aggrieved teacher, Mr.

Joseph Chebii could appty for reinstatement to the register of teachers under
Section 31 of the TSC Acl, 2012 and Regutation 36 of the Teachers Service
Commission Code of Regutations for Teachers.

MlN./PPETC/20241104:. CONSIDERATION OF REPORT ON PUBLIC
PETITION NO. 44 OF 2023 REGARDING

ENHANCEMENT OF HOUSE ALLOWANCES FOR

TEACHERS WORKING AND RESIDING WITHIN
KILIFI MUNICIPALIW

The Committee reviewed the draft Report and made the fottowing observations:

(i) Whereas the SRC issued a Circutar on the payment of House atlowances in 2014,

Kitifi was conferred Municipatity status in 2018 vide Kenya Gazette SuPPLement

Notice No. 2 dated 19th March, 2019 and this therefore meant that by the time the
SRC was forwarding names of municiPatities, Kitifi had not been conferred the
status of a Municipatity.

(ii) At the time the advisory was issued, Kitifi was a township and was gazetted
as such as per Gazette Notice No. 10557 of 2007 hence falling under Ctuster
4. Ctuster 4 rates are payabte to teachers stationed in townships and ruraI
areas. Accordingty, in comptiance with the advisory of the SRC, teachers in
Kitifi have been receiving house attowance under Ctuster 4 hence require an

enhancement which is reviewed after every four (4) years.

(iii) White the Commission is aware that Kitifi Township was gazetted as a

municipatity in March, 2019, the SRC did not review or render an advisory on
the review of house altowance payabte to teachers in Kitifi town until 31't

Juty, 2023 which woutd be futty harmonized by 1't July, 7074.

(iv)The Ministry of Public Service, Performance and Detivery Management is

mandated to gazette hardship areas and SRC reviews salaries and

atlowances for the gazetted areas accordingly based on affordabitity and
sustainability.

(v) The Ministry of Pubtic Service, Performance and Delivery Management is yet
to harmonize alt hardship areas to address the existing gaps in the
remuneration of civiI servants.

(vi)ln a bid to ensure graduaI and fu[[ harmonization of allowances for at[ civiI
servants, SRC tack a comptiance mandate for emptoyers who do not
imptement the directive.
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(i) r

(ii)T

tee made the fol[owing recommendations:

inquires into the living ccnciitions of teachers vrorking and residing
within Kitifi Ltunicipa[ity

e teachers working and residing within Kitifi l4unicipaLit), atlegedty feel
d criminated against as they are not paid a commensurate allowance as those

ding in major towns; and

a
I

f

chers were atso experiencing high cost of living, the cost of renta[ houses

basic commodities compared to the monthty ailowances they were paid

ing them to seek affordabte houses in the outskirts of the town far away

m the schools in \,.,hich they teach.

re, the Committee recommends that the affected teachers submit
copies of the draft CBA to SRC through their employer TSC for

ration.

recommends that teachers in both Secondary and Prirnary Schools
within Kitifl Atunicipality are facilitated to receive enhanced house
allowance

notes that -

C was undertaking progressive harmonization of House Atlowances
der the Third Remuneration and Benefits Cycte for the Teaching
rvice for theFYZAT /2022 - 202417A25 which had been actuatized with
ect from 15t Juty, 2023 and woutd be futty harmonized by Ist July,
4; and

nsequently, SRC communicated the new rates to TSC for both phases

e a letter dated 31't July, 2023 to negotiate with teachers' Trade
U ions on the Cottective Bargaining Agreements for teachers.

ore, the Committee recomrnends that SRC and TSC in comptlance
he above provision, ensures that teachers working and residing in
unicipality get enhanced house allowances together $rith arrears

ffect from 1't.,luly, 2023.

makes any other recomnnendation or action it deerns fit in
addressing the plight of the Petitioners,

u

P

S

e Committee recommends that the itinistry of Fubtic Service,
rformance and Delivery ff,anagement fast tracks and provides the

st tus report on the review of hardship areas rqhich witl inform
ew of hardship allowances across the country; and

Committee further recommends that the Atinistry of Pubtic
ce, Performance and Delivery danagement in consultation with

th Salaries and Renruneration Cornn'lission (SRC) and otl'ler relevant
ncies harmonizes House Allo'aances for Public Officers in atl areas

a
ious sectors of public sen4ce rvithin six (6) months from 1st July,

ss the country as a wa), of addressing disparities that ma), exist in
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MtN.lPPEtClaOZ4llosl ADJOURNMENT AN D DATE OF NEXT MEETING

The Chairpercon adjoumed tie meeting at 05:00 p.m. The next meeting witl be

held on Tuesday, 266 l{arch, 2024 at 10:00 a.m.
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