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I PROG EDE MMITTEE
DEFENCE AND FOREIGN RELATIONS -JUNE TO ECEMBER.2OO9

INTRODUCTION

Committee's Mandate

The Departmental Committee on Defence and Foreign Relations is

established pursuant to provisions of Standing Order lgB (l). The
committee was reconstituted on l7'h June. 2OO9 following the adoption of
the new standing orders by the House. Under the provisions of Standing
Order l98 (3) the Committee is mandated to:-

(a/. investigate inquire into, and report on a// matters relating to the
mandate management, activities, adminstration, operations and
estimates of the assigned Ministries and departments,.

(b/. study the Programme and policy objectives of the Ministries and
departments and the effectiveness of the imp/ementation,'

/c/. study and review a// legislation referred to it'

/d/. studlt assess and analyse the relative success of the lVtinistries and
departments as measured by the results obtained as compared
with tts stated objectives,'

/e/. investigate and inquire into all matters relating to the assrgned
Iwinistries and departments as they may deem necessary, and as
may be referred to them by the House or a Minister; and

/f/. make reports and recommendations to the House as often as
possiblg including recommendation of proposed legislation.

The Committee is also mandated to scrutinize the budget of line lVlinistries
as provided under Standin g Order No. I 52 states which that:-

(1) Upon being laid before the National Assembly. the annual estimates
shall stand committed to the respective departmental Committees
according to their mandates.
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(2) Each departmental Committee shall consrder, discuss and review the
estimates committed to it under this standing order and submit its
report thereon to the House within twenty one days after they were
first laid before the House.

Further, pursuant to provisions of standing order 212 (t) (2) and (3) the
Committee is mandated to:-

(l)lVembers of the East African legislative assembly and the pan African
Par/iament shall present half yearly reports of the respective activities of
the Assembly and Parliament to the House though the Committee on
Defence and Foreign Relations.

/2/ Members of the East African Legislative Assembly and the pan
African Parliament may present any report to or consult with the
Committee on Defence and Foreign Relations or any other Committee of
the House on any matter re/ating to the work of the East African
Legislative Assembly and the Pan African Parliament respectively.

/3/ The Committee on Defence and Foreign Relations or other
concerned Committee shall submit the reports referred to in this part to
the House with its recommendation, if any.

The Committee oversees the performance of the following Ministries and
Govern ment department:-

(,) Defence;
(,,) Foreign Affairs;
(,i,) East African Community; and
(iv) National Security lntelligence Service.

Under the above lVlinistries, the Committee covers the following subjects;

,)

,i)

iii

Defence matters;
Foreign policy;
Treaties, Conventions and Agreements;
lnternational and Regional Organisations;
Bilateral and Multilateral Relations;
Regional Cooperation policy;
East African Community Affairs;
National Security lntelligence.

(iv)
(v)
(vi)
(vii)
(viii)
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Membership
The Committee comprise the following lVlembers of Parliament:-

The Hon. Adan W. l(eynan, MP - Chairperson
The Hon. Hassan A. Joho. MP - Vice Chairperson
The Hon. Julius K. Kilonzo, IVIP

The Hon. Eugene L.Wamalwa. lVlP

The Hon. Jeremiah N. Kioni, IVIP

The Hon. Charles ltA. l(ilonzo, IVIP

The Hon. Joshua S. Kutuny, MP
The Hon. Peter E. O. Anyanga, lVlP

The Hon. Benedict F. Gunda. IVIP

The Hon. Wilson M. Litole, MP
The Hon. George Nyamweya, MP

Committee secretariat

The Committee is serviced by lVlr. Emejen Nicholas - Clerk Assistant ll, as the
Committee Clerk.

Life of the Committee

Pursuant to the provisions of Standing Order No. 198(1), the Committee
nominated by the house business committee and approved by House to
last for the life of Parliament (five years).

ACTIVITIES UNDERTAKEN DURING THE PERIOD UNDER REVIEW

Sittings

ln the period under review the Committee held a total of 24 sittings in
Parliament Buildings. The meetings were held to investigate, inquire into
the management, activities, administration, operations and estimates of the
assigned Ministries and department.

Jointly with the Committee on Justice and Legal Affairs the Committee is

inquiring into the Anglo leasing related contracts.
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Local Visit

The Committee has undertal<en one local visit jointly with the Committee

on Administration and National Security to inquire into allegations of
recruitment and training of l(enyan Somali's to fight alongside transitional
government forces (TFG) in Somalia. During the visit the committee visited

Garissa, Dadaab refugee camps, l(WS training camp in A/anyani. The

inquiry is still going on.

S em ina rs/Wo rks h ops/Conferen ces

The Committee has attended through invitation the following conferences

and workshops:-

(i) Workshop by the Ministry of East African Community to sensitize

members of the Committee and members of the East African

Legislative Assembly, Kenya Chapter on the integration process.

(ii) Conference on EAC Peace and Security held in l(ampala, Uganda.

Foreign Study Visit

The committee undertook a study visit to turkey, republic of lreland and the
United l(ingdom in the period between November 22 to December 07,

2009. The purpose of the study visit was to:-

(i) Review the performance of l(enya missions in London and Dublin;

(ii) Foster bilateral relations with turl<ey, lreland and the united l<ingdom;

(iii) Hold discussions and exchange views on best practices in
parliamentary oversight over the security sector.

Reports

Since its reconstitution in June, 2009 the Committee has produced and

tabled the fol,owing reports:-

(i) Report on the scrutiny of annual estimates of government ministries

and department for the financial year 2009/2OlO
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(ii) Report on the status and ownership of the military cargo aboard V1V

Faina

(iii) Report on the proposed harmonized rules to handle EALA business.

(iv) Report of the study visit to Turkey, Republic of lreland and the United

l(ingdom.
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Mr. Speaker,

It is my pleasant duty and privilege, on behalf of the departmental

Committee on Defence and Foreign Relations to present this report to the

House, through the Liaison Committee pursuant to Standing Order l82.

r
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HON ADAN W. KEYNAN, M
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agents. The Port is also expected to receive a manifest

declaring the contents of the cargo 48 hours prior to
docking. In this case, the Port did not receive the manifest of
MV. Faina as expected and could, therefore, not know the

contents of the cargo. Prior to receiving the notification, the

Ministry of State for Defence had alerted the Port that it
expected the cargo and would be sending its officers to
handle the consignment.

(iii)Tight securitlt is only accorded to military hardware,
ammunition and currency while at the port of Mombasa.

12.2 Government Clearing Agent

The Committee was informed thati

(i) The Government Clearing Agent is mandated to clear,

forward, provide warehousing, transportation and facilitate
government cargo. The government clearing officer is

therefore expected to clear imported goods for and on behalf

of all government Ministries and Parastatals. This was

reiterated vide a circulars ret conf. I/OBA (44) dated April 16,

2OO8 and conf. I /o8A (56) dated July 26, 2OO8 by the
Permanent Secretary, Ministry of Finance.

(ii)ln the past, the agency had cleared military goods but did not
have any documentation related to MV. Faina since the vessel

had not docked at the port.

(iii) Contrary to the above circulars directing that all government
goods be cleared by the government clearing agent some

government agencies use private Clearing and Forwarding
Agencies to clear their goods and this leads to loss of
revenue for the government, high clearing charges that are

reflected in high consumer prices in addition to
compromising securiql of the government cargo.

(iv)The government clearing agent is expected to clear

government goods once information on the cargo is
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delivered. ln relation to the Department of Defence and

particularly milita ry cargo, no information or request to the

government clea ring agent was given and therefore the

cargo was not cleared by the government clearing officer'

12.3. Kilindini Police Division (Port Policel

The Committee was informed thati

(i) The work of the port Police is to provide securitlt to the port

and ensure that there is proper documentation for goods

exiting the port of Mombasa. This is done by examining cargo

documents and maintaining the number of trucks that exit

the gate. The police offer security on behalf of the shipping

line and not the end user of the cargo.lncase of doubt then

tne cargo is recorded, detained and verified before releasing.

(ii)When military cargo is handled at the port, the police would

only be alerted by the Military but no counter-checking

would be done. lf the cargo is not taken upon clearance the

Department of Defence liaises with the port Police to secure

the cargo.

(iii) ln the case of Mv. Faina, no notification had been received

bytheportpolicesincethevesselhadnotdocked.

12.4 Rift Valley Raitwa)ts (RVRI

The Management of Rift valley Railways (RVR) appeared before the

Committee and informed the Cornmittee thati

(i) The Company normally transports cargo for the military and

other organizations on payment of the required charges'

When transporting cargo the company receives a note

indicating the destination of the cargo and the consignee'

(ii)when transporting Milita ry cargo the Department of Defence

normally hires an extra coach to transport soldiers who offer

securitlt for the carqo.

I
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(iii) RVR does not inspect the consignments but only handles the

consignment note from where the number of wagons is

allocated for transportation. The consignee is only expected

to specifl/ the dimension of wagons required. RVR gets its
payment based on the number of wagons allocated,

tonnage, and the destination (distance).

(iv) Payments for the transportation of the cargo aboard Mv-

Faina had been paid for in advance by the Department of
Defence.

12.5 Kenya Maritime Authority (l(MA)

The Committee held a meeting with officials of the Kenya Maritime

Authority who briefed the Committee that-

(i) The Kenya Maritime Authoritlr is the regulator for maritime

safeq/, securitlt, preservation and protection of marine

environment. The authority inspects the conditions of ships

docking at the port, their crew and cargo to ensure they are

in confo rmity with the acceptable international and domestic

standards.

(ii)Due to high number of ships and lack of capacity, the

Authority had entered into a Memorandum of
Understanding with l3 Port countries in the lndian Ocean to
coordinate inspection of ships. The Memorandum requires

that a State inspects at least 25o/o of ships docking at its port

and the same is coordinated through a common website to
avoid repetition in insPection.

(iii) The only notification that the Authority receives is the

Expected Time of Arrival (EfA) and manifests are only
received from commercial liners.

\
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12.6 Ministry of State for Defence

The Committee held a meeting Wth the Ministry of State for

Defence and was informed that -

(i) MV. Faina was hijacked by pirates off the coast of Somalia

and that since then the ship has been blocked from docking

at any somalia port and is being surrounded by international

naval ships from US, NATO, Russia and other countries'

security has since been beefed up along the coast.

(ii)The military hardware aboard Mv. Faina belonged to the

Government of Kenya and that the government was not in

contact with the pirates and would not pay ransom

demanded by the pirates. The cargo aboard Mv. Faina was

the responsibility of the supplieC shipping agent and the

insurer until the goods are offioaded and handed over to the

Department of Defence.

(iii) The Government of Kenya had entered into bilateral and

multilateral agreements with various governments incl uding

the government of South Sudan-

(iv)The Department of Defence occasionally, when requested,

facilitates clearance of military goods for neighbouring

armies through bilateral arrangements-

12.7 Ministry of Foreign Affairs

The Minister for Foreign Affairs, Hon. Moses Wetangula, appeared

before the Committee and adduced the following evidence, that:-

(i) The military consignment aboard the hljacked ship belongs to

the Kenyan Military and was being transported on CIF basis

as per international commercial practice. This puts obligation

of safe delivery on the insurer and ship owner. Kenya will

only take full responsibility of the cargo once it is offloaded at

the port of Mombasa-

I
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(ii)That the Kenyan Government was not in anyruay involved in

ransom negotiations with the hljackers and would not pay

any form of ransom-

(iii) The Kenya-Sudan relat,ons were cordial contrary to reports.

However, the Kenyan Ambassador to sudan had been

summoned by some intelligence officers attached to the

Sudanese Ministry of Foreign Affairs and questioned with

regard to the cargo aboard Mv. Faina. The Sudanese Minister

for Foreign Affairs had sent an apology to Kenya over the

incident.

(iv) Kenya , as a leading player in the Comprehensive Peace

AgreemenL fully supported the existing United Nations Arms

embargo against sudan and could not in any way

participate in arming any of the parties in Sudan'

12.8 Kenya Revenue AuthoriU (KRAI

The Kenya Revenue Authority commissioners informed the

Committee thati

(i) The procedure of customs clearance is effected through the

Simba pr&ess. The process requires supply of mandatory

details into the Kl?A database including the name of the

importer, origin of the goods, destination, entry point, taxes

and dutY Paid.

(ii)KRA effects clearance through a password regime, which

does not allow any form of manipulation. ln case of urgent or

sensitive cargo then Kl?A may apply prior release process,

which has been done to Military consignments in the past'

(iii) No clearance can be done wthout clear documentation

since the same is used to determine taxes and duties to be

paid, All the clearance for government cargo is ordinarily

meant to be done by the Government clearing Agent.

I
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(iv)All military cargo for the Kenyan Government is tax exempt

but in case of cargo on transit, then a special transit bond is

executed. The goods are expected to leave Kenya within 30

days for them to qualify as transit cargo and a tax Wll be

levied accordin gly in case of delay.

(v)There were cases in the past whereby unscrupulous people

imported goods purportin g to be for the Kenyan military so

as to be exempted and KRA off,cials had discovered that the

goods were not meant for the military and action was taken

against the traders and due taxes were paid.

(vi) Military goods do not require declaration and are exempted

from taxation as provided for under the 5m schedule of the

Customs Act.

13. Msit to lGhawa BarracK

The Committee visited Kahawa BarracK to view the military

arsenal that was offlo aded from MV. Faina. The Committee held a

meeting with the Minister and Department of Defence officials

who briefed the committee on the status of the military arsenal.

The Committee viewed twenty six T72 tanK imported from

Ukraine.

Conclusion and Recommendations

14. From the evidence adduced before the Committee the

confusion over the ownership of the military cargo aboard MV-

Faina, first raised by United States Navy in Bahrain, had the

potential of seve ring relations between the Government of Kenya

and Sudan. This is evident by the questioning of Kenya's

Ambassador in Sudan by Sudanese intelligence officers. Kenya has

been a key player in the peace process in Sudan that saw the

signing of the Comprehensive Peace Agreement (CPA) between

the Khartoum government and the SPLA and should not be seen

in any way to be stock piling for or arming any of the parties to the

CPA. Kenya respects the UN arms embargo imposed upon Sudan
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and therefore cannot be seen to be purchasing arms for South

Sudan.

15. ln spite receiving evidence that the cargo belonged to Kenya,

the Committee could not get documentary details on the status

and ownership of the cargo due to limitations of cap 6 section l8

(2)-

16- Section 18 (21 of the National Assembly (Powers and

Privileges) Act, cap 6, Laws of Kenya, provides that no public

officer shall produce documents or give evidence on matters

relating to the nary,military or air force without the president's

consent. witnesses invoked the above law when requested for

information by the Committee. The Committee while

acknoW edgingthe security concerns of our nation recommends a

review of the National Assembly (Powers and Privileges ) Act to

allow public officers to disclose information to Committees of

Partiament particularly on matters that do not jeopardise the

country's securitlr and sovereignty so as to bring about

accountability and checks and balances in the armed forces-

17 . The above notwithsta nding the continuing acts of piracy

alongthe Somalia coast in the lndian ocean are a threat to Kenya's

securitlt, commerce and tourism. The Government should work

closely with the international community in combating piracy as a

short term solution while working towards a politically and

econom icallY stable Soma lia-
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