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Mr. Speaker Sir,

The Constitutional Implementation Oversight Committee is established under Section 4
of the Sixth Schedule to the Constitution with the mandate of overseeing the
implementation of the Constitution. The Constitution requires that the Committee shall:

(a) receive regular reports from the Commission on the [mplementation of the
Constitution on the implementation of the Constitution including reports
concerning —

(1)  the preparation of the legislation required by the Constitution and any
challenges in that regard;

(if)  the process of establishing the new commissions;

(iit)  the process of establishing the infrastructure necessary for proper operation
of each county including progress on locating offices and assemblies and
establishment and transfers of staff;

(iv) the devolution of powers and functions to the counties under the legislation
contemplated in section 15 of the Sixth Schedule to the Constitution; and

(v) any other impediments to the process of implementing this Constitution;

(b) coordinate with the Attorney General, the Commission on the Implementation of
the Constitution and relevant parliamentary committees to ensure the timely
introduction and passage of the legislation required by the Constitution; and

(c) take appropriate actions on the reports including addressing any problems in the
implementation of the Constitution.

COMMITTEE MEMBERSHIP

The Committee was constituted by the House on 5 October, 2010 and it comprises of
the following members: -
The Hon. Hussein Mohammed Abdikadir, M.P. Chairperson

. The Hon. Millie Odhiambo, M.P. Vice-Chairperson
The Hon. Beth Mugo, EGH, M.P.

The Hon. Chirau Ali Mwakwere, EGH, M.P.
The Hon. Martha Wangari Karua, EGH, M.P.
The Hon. Ekwee Ethuro, EBS, M.P.

The Hon. (Prof.) Phillip Kaloki, M.P.

The Hon. (Dr.) Kilemi Mwiria, M.P.

The Hon. (Dr.) Eseli Simiyu, M.P.
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10.The Hon. (Dr.) Joyce Laboso, M.P.
11. The Hon. Charles Kilonzo, M.P.

12.The Hon. Cecily Mbarire, M.P.
13.The Hon. Moriasi Ombui, M.P.
14.The Hon. Amina Abdalla, M.P.
15.The Hon. David M. Ngugi, M.P.
16.The Hon. Ababu Namwamba, M.P.

17.The Hon. Danson Mwazo, M.P.

18.The Hon. Sophia Abdi, M.P.

19.The Hon. Joseph Kasaine Nkaiserry, M.P.
20. The Hon. Charles Onyancha, M.P.

21. The Hon. Alfred Khang'ati, M.P.
22.The Hon. John Mbadi, M.P.

23. The Hon. Elizabeth Ongoro, M.P.

24. The Hon. Rev. Julius Murgor, M.P.

25. The Hon. Lucas K. Chepkitony, M.P.
26. The Hon. Benedict Fondo Gunda, M.P.
27. The Hon. Rachel Shebesh, M.P.

Mr. Speaker Sir,

On 27 July 2011 the Speaker informed the House that pursuant to Article 171 (2) (h) of
the Constitution which provides for the membership of the Judicial Service Commission
(JSC) as including: - one woman and one man to represent the public, not being
lawyers, appointed by the President with the approval of the National Assembly, on 21¢
July, 2011, the Clerk of the National Assembly received a letter from the Office of the
Permanent Secretary to the Cabinet and Head of the Public Service advising the
National Assembly that, following the resignation of Bishop Anthony Muheria from the
JSC and after consultations between His Excellency the President and the Right Hon.
Prime Minister. His Excellency the President had nominated Rev. Dr. Samuel Kobia to
take up the vacant position of Commissioner in the JSC.

The Speaker then directed that the name and the Curriculum Vitae of Rev. Dr. Samuel
Kobia be referred to the Constitutional Implementation Oversight Committee (CIOC)
for consideration prior to approval by the House. He further directed that the
Committee tables its report on the nominee on or before Tuesday, 2" August, 2011.
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As directed, the Committee held a meeting with the nominee on Tuesday 2™ August,
2011 at 10.00a.m. The Nominee made submissions on why he should be appointed to |
serve in the Judicial Service Commission. The Committee deliberated on the suitability
of the nominee to serve in the Judicial Service Commission and found him qualified for
appointment to the Judicial Service Commission.

The Committee therefore recommends that pursuant to Article 171 (2) (h) of the
Constitution, the House should approve the appointment of Rev. Dr. Samuel Kobia to
the Judicial Service Commission.

Acknowledgements

The Committee wishes to thank the Offices of the Speaker and the Clerk of the National
Assembly for the support extended to it in the execution of its mandate. The Committee
also appreciates the media for coverage of its proceedings during the vett:ng process
and the Secretariat for the timely preparation of this report.

Mr. Speaker Sir,

It is my pleasant and privilege, on behalf of the Constitutional Implementation
Oversight Committee, to present and commend this report on the approval of the
nominee to serve in the Judicial Service Commission, to the House for adoption
pursuant to the Communication from the Chair made on Wednesday, 27" July, 2011
and in accordance wi rticle 171 (2) (h) of the Constitution.
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BACKGROUND

1.

3.

The Judicial Service Commission is established under Article 171 of the
Constitution of Kenya

On 237 February, 2011 Parliament passed the Judicial Service Bill, 2011. The Bill
was assented to by H. E. the President on 21¢ March, 2011 and published on 22
March, 2011.

Article 171 of the Constitution states that: -

(1) There is established the Judicial Service Commission.
(2) The Commission shall consist of: —

(a)the Chief Justice, who shall be the chairperson of the Commission;

(b) one Supreme Court judge elected by the judges of the Supreme Court;

(c) one Court of Appeal judge elected by the judges of the Court of Appeal;

(d)one High Court judge and one magistrate, one a woman and one a man,
elected by the members of the association of judges and magistrates;

(e)the Attorney-General;

(f) two advocates, one a woman and one a man, each of whom has at least
fifteen years' experience, elected by the members of the statutory body
responsible for the professional regulation of advocates:

(g) one person nominated by the Public Service Commission; and

(h)one woman and one man to represent the public, not being lawyers,
appointed by the President with the approval of the National Assembly.

(3) The Chief Registrar of the Judiciary shall be the Secretary to

the Commission.

(4) Members of the Commission, apart from the Chief Justice

and the Attorney-General, shall hold office, provided that they remain

qualified, for a term of five years and shall be eligible to be nominated

for one further term of five years.

Article 172 of the Constitution provides that the Judicial Service Commission shall
promote and facilitate the independence and accountability of the judiciary and
the efficient, effective and transparent administration of justice and shall—

(a)recommend to the President persons for appointment as judges;
(b)review and make recommendations on the conditions of service of: -

(i) judges and judicial officers, other than their remuneration; and
(ii) the staff of the Judiciary:

M
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(c) appoint, receive complaints against, investigate and remove
from office or otherwise discipline registrars, magistrates,
other judicial officers and other staff of the Judiciary, in the
manner prescribed by an Act of Parliament;

(d)prepare and implement programmes for the continuing
education and training of judges and judicial officers; and

(e) advise the national government on improving the efficiency
of the administration of justice.

In the performance of its functions, the Commission shall be
guided by the following: —
(i) competitiveness and transparent processes of appointment
of judicial officers and other staff of the judiciary; and
(i) the promotion of gender equality.

5. On 27% July, 2011, the Honourable Speaker in a communication to the House
referred the name of Rev. Dr. Samwel Kobia to the Constitutional Implementation
Oversight Committee for vetting and directed the Committee to submit its
recommendations on the nominee to the House on Tuesday, 2™ August, 2011,

CONSIDERATION OF THE NOMINEE BY THE COMMITTEE

Rev. Dr. Samwel Kobia was nominated to serve in the Judicial Service
Commission in line with Article 171 (2) (h) by H. E. the President through
a letter to the Clerk of the National Assembly dated 21¢ July, 2011.

At a meeting held on 279 August, 2011, the Committee examined the

candidate against the criteria set out in the Second Schedule to the

Commission on the Implementation of the Constitution Act, 2010 (Criteria for
vetting/approval of nominees for appointment to public office by the National
Assembly). That criterion requires nominees to disclose information on their personal
and professional life including their political affiliations, tax compliance and potential
conflict of interests and other things.

Nomination of Rev. Dr. Samwel Kobia to the serve in the Judicial Service

Commission

The Committee having considered the curriculum vitae of Rev. Dr.
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Samwel Kobia, and having heard his submissions during the interview,
made the following observations on his nomination to the JSC:-

i, That Rev. Dr. Samwel Kobia is a Kenyan citizen born on 20" March, 1947 and
holds a Doctorate Degree in Divinity from Christian Theological Seminary,
Indianapolis, Indiana, USA, a Masters in City Planning from Massachusetts
Institute of Technology, Cambridge, Mass, USA, a Diploma in Urban Ministry
from the Institute on Urban and Industrial Society at MacCormick Theological
Seminary, Chicago, USA and a Diploma in Theology from St. Paul's United
Theological College.

ii.  He is currently an Ecumenical Special Envoy to Sudan where he provides high
level diplomacy and advocacy on Sudan for the All Africa Conference of
Churches and the World Council of Churches

iii. He has served as Secretary General of the World Council of Churches and is a
member of several organizations including All Africa Conference ‘of Churches,
National Council of Churches of Kenya and Africa Council of Elders, Africa
Monitor, South Africa among others.

iv. He has fully complied with his tax obligations to the State and has never been
dismissed from office for contravention of provisions of Article 75 of the
Constitution which deals with conduct of state officers or adversely mentioned
in any investigatory report of Parliament or any Commission of Inquiry.

v. He is not a member of any political party and does not expect any conflict of
interest to arise

vi. He has never been charged in a court of law for any offence

vii. The Committee found the nominee qualified.

RECOMMENDATIONS OF THE COMMITTEE

The Committee noted that the nominee had the experience and
qualifications required for appointment to the Judicial Service Commission.

The Committee having considered the curriculum vitae of the nominee, and having
met and examined the nominee during the meeting of 2°¢ August, 2011, unanimously
recommends that: -

Pursuant to Article 171 (2) (h) of the Constitution, this House approves Rev. Dr.
Samuel Kobia for appointment to the Judicial Service Commission.

.., ... . SRS
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MINUTES OF THE THIRTY FOURTH SITTING OF THE
CONSTITUTIONAL IMPLEMENTATION OVERSIGHT COMMITTEE
HELD IN THE MAIN COMMITTEE ROOM, COUNTY HALL,
PARLIAMENT BUILDINGS ON THURSDAY 4™ AUGUST, 2011 AT 9.00
AM.

T — e ——
PRESENT:

The Hon. Hussein Mohammed Abdikadir, M.P. Chairperson
The Hon. Millie Odhiambo, M.P. Vice-Chairperson
The Hon. Martha Wangari Karua, EGH, M.P.
The Hon. John Mbadi, M.P.

The Hon. Cecily Mbarire, M.P.

The Hon. Joseph Kasaine Nkaiserry, M.P.
The Hon. (Dr.) Kilemi Mwiria, M. P.

The Hon. Lucas K. Chepkitony, M.P.

9. The Hon. Ababu Namwamba, M.P.

10. The Hon. Elizabeth Ongoro, M.P.

11. The Hon. Benedict Fondo Gunda, M.P.
12. The Hon. Charles Kilonzo, M.P.

13. The Hon. Amina Abdalla, M.P.

14. The Hon. Rachel Shebesh, M. P.

15. The Hon. Beth Mugo, EGH, M.P.

16. The Hon. Sophia Abdi, M.P.

17. The Hon. Rev. Julius Murgor, M.P.

18. The Hon. Charles Onyancha, M.P.

19. The Hon. David M. Ngugi, M.P.

20.The Hon. Moriasi Ombui, M.P.

21. The Hon. (Dr.) Eseli Simiyu, M.P.

22.The Hon. Alfred Khang’ati, M.P.

o oo b o

ABSENT WITH APOLOGY
1. The Hon. Danson Mwazo, M.P.
2. The Hon. (Dr.) Joyce Laboso, M.P.
3. The Hon. Chirau Ali Mwakwere, EGH, M.P.
4. The Hon. Ekwee Ethuro, M.P.
5. The Hon. (Prof.) Phillip Kaloki, M.P.

IN ATTENDANCE
1. Mrs. Consolata W. Munga - Deputy Director Committees Services
2. Ms. Eunice Gichangi - Senior Legal Council
3. Mrs. Rebecca Tonkei - Research Officer ]
4. Mrs Lucy Wanjohi - Second Clerk Assistant
5. Mr. Oscar Namulanda - Third Clerk Assistant
6. Mr. John Mutega - Third Clerk Assistant
7. Ms. Annette Bosibori - Parliamentary Intern



MIN. NO. 107/2011: PRELIMINARIES

The meeting was opened with a word of prayer by the Hon. Sophia Abdi Noor, MP.

MIN. NO. 108/2011: CONFIRMATION OF MINUTES OF THE -
PREVIOUS MEETINGS

Minutes of the Thirty Third Sitting of the Committee held on 24 August, 2011 were
confirmed as a true record of the deliberations after being proposed by Hon. Millie
Odhiambo, MP and seconded by Hon. Martha Karua, MP.

MIN. NO. 109/2011: ADOPTION OF THE REPORT ON THE APPROVAL
OF THE REV. DR. SAMUEL KOBIA FOR
APPOINTMENT TO THE JUDICIAL SERVICE
COMMISSION.

The Committee unanimously adopted the report on the Nominee for the appointment
to the Judicial Service Commission. The proposal to adopt was made by Hon. Martha
Karua, MP and Seconded by Hon. Lucas Chepkitony, MP.

MIN. NO. 110/2011: ADJOURNMENT

The Chairman adjourned the meeting at Fourty Five Minutes past Nine O’clock until
Ten O’'clock the sam .

SIGNED:eveoeiiio )
\QN ABDIKADIR SSEIN MOHAMMED, MP
CHAIRMAN
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MINUTES OF THE THIRTY THIRD SITTING OF THE CONSTITUTIONAL
IMPLEMENTATION OVERSIGHT COMMITTEE HELD IN THE MAIN
COMMITTEE ROOM, COUNTY HALL, PARLIAMENT BUILDINGS ON
TUESDAY 2P AUGUST, 2011 AT 9.00 AM.

..
PRESENT:

The Hon. Hussein Mohammed Abdikadir, M.P. Chairperson

The Hon. Millie Odhiambo, M.P. Vice-Chairperson
The Hon. Martha Wangari Karua, EGH, M.P.

The Hon. John Mbadi, M.P.

The Hon. Cecily Mbarire, M.P.

The Hon. Joseph Kasaine Nkaiserry, M.P.

The Hon. (Dr.) Kilemi Mwiria, M. P.

The Hon. Lucas K. Chepkitony, M.P.

The Hon. Ababu Namwamba, M.P.
.The Hon. Elizabeth Ongoro, M.P. .
. The Hon. Benedict Fondo Gunda, M.P.

. The Hon. Charles Kilonzo, M.P.

13. The Hon. Amina Abdalla, M.P.

14. The Hon. Danson Mwazo, M.P.

15. The Hon. David M. Ngugi, M.P.

16. The Hon. (Dr.) Eseli Simiyu, M.P.

17. The Hon. Alfred Khang'ati, M.P.
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ABSENT WITH APOLOGY

The Hon. Beth Mugo, EGH, M.P.

The Hon. Rev. Julius Murgor, M.P.

The Hon. (Dr.) Joyce Laboso, M.P.

The Hon. Chirau Ali Mwakwere, EGH, M.P.
The Hon. Moriasi Ombui, M.P.

The Hon. Ekwee Ethuro, M.P.

The Hon. (Prof.) Phillip Kaloki, M.P.

The Hon. Sophia Abdi, M.P.
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ABSENT

1. The Hon. Rachel Shebesh, M. P.
2. The Hon. Charles Onvancha, M.P.



IN ATTENDANCE

NN

Mrs. Consolata W. Munga - Deputy Director Committees Services
Ms. Eunice Gichangi - Senior Legal Council

Mrs. Rebecca Tonkel - Research Officer 1

Mrs Lucy Wanjohi - Second Clerk Assistant

Mr. Oscar Namulanda - Third Clerk Assistant

Ms. Annette Bosibori - Parliamentary Intern

MIN. NO. 102/2011: PRELIMINARIES

The meeting was opened with a word of prayer by the Hon. Cecily Mbarire, MP

MIN. NO. 103/2011: STATUS OF BILLS TO BE ENACTED ON OR

BEFORE AUGUST 27, 2011

The Chairperson informed the Committee that the following Bills which were at various
stages needed to be debated and passed by Parliament on or before August 27, 2p11. The
bills were: "

Bills with Parliament

1
2.
2
4

The Kenya National Human Rights Commission Bill
The National Gender and Equality Commission Bill
The Commission on Administrative Justice Bill

The Political Parties Bill

Bills with the Attornev General/Cabinet

=k ok o
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The Independent Ethics and Anti-Corruption Commission Bill
The Commission on Revenue Allocation Bill

The Police Service Bill

The Police Service Commission Bill

The Independent Policing Oversight Authority Bill

The Ratification of Treaties Bill

The Employment and Labour Relations Bill

Bills with the Commission on the Implementation of the Constitution (CIC)

w N

G 4

The Elections Bill(CIC to forward by 13.08.11)

. The Kenya Citizenship and Immigration Bill(CIC to forward by 05.08.11)

The Kenya Citizenship and Foreign Nationals Management Service Bill(CIC to
forward by 05.08.11)

. The public Financial Management Bill(CIC to forward by 11.08.11)

The Urban Areas and Cities Bill(CIC to forward by 05.08.11)



Bills not received by CIC

1. The Environment and Land Court Bill
2. Systems of Court-amendment, if any to the Judicature Act

3. The Power of Mercy Bill

The committee discussed this matter and noted there was need to fast truck the bills so
as to comply with the Constitution. The Committee resolved to convene an urgent
meeting on Thursday, August 4, 2011 for all stakeholders to discuss this matter
and chart a way-forward. The following should be invited to the meeting:-

(1) The Attorney — General
(i)  The Ministry of Justice, National Cohesion and Constitutional Affairs
(iii) The Kenya Law Reform Commission
(iv)  The Constitutional Implementation Committee
(v)  The Minister for Lands
(vi)  The Minister of State for Provincial Administration and Internal Security
(vii) The Deputy Prime Minister and Minister of Local Government
(viii) The Minister of State for Immigration and Registration of Persons
(ix) The Minister for Environment and Natural Resources
(x) The Deputy Prime Minister and Minister for Finance
(xi) The Minister for Labour
(xii) The Head of Public Service
(xiii) The Permanent Secretary Office of the Prime Minister
(xiv) The Director Kenya Anti — Corruption Commission
(xv) The Chairman Commission on Revenue Allocation
(xvi) The Chairman Interim Independent Electoral Commission
(xvii) The Chairman Task Force on Devolution
(xviii) The Chairperson Kenya National Commission on Human Rights
It was further resolved that:

(i) The stakeholders are persuaded to surrender the bills to parliament for
publishing.



(i) The Committee requests the House Business Committee to increase the sitting
time of the House to include Tuesday and Thursday mornings.

(iii) The committee to form at least three sub-committees to consider the bills.

(iv) The House Business committee is requested to operationalise the Justice ahd
Legal Affairs committee to help in the consideration of Bills.

The committee considered the conduct of the Commission for the Implementation of the
Constitution and in particular pronouncements made by the Chairperson on the
implementation process.

It was observed that the Chairperson was working in total disregard of other
implementing organs including Parliament.

It was noted that whereas the Committee was willing to support the Commission, the CIC
was overstepping its mandate by purporting to interpret the Constitution.

It was resolved that this matter be addressed during the consultative meeting on
Thursday, August 4, 2011 £,

MIN. NO. 104/2011: VETTING OF REV. DR. SAMUEL KOBIA

The Chairperson welcomed the nominee to the meeting and instructed the administration
of Oath to the nominee. The nominee was informed that the Vetting Procedure was being
done in accordance with the Judicial Service Act, 2011. He was informed that he had been
nominated by the President on July 21, 2011 to replace Bishop Antony Muheria who had
resigned from the Commission.

Rev. Dr. Samuel Kobia informed the Committee that he was a Kenyan citizen born in
Meru on March 20, 1947 and that:

(i) He holds a Doctor of Divinity (D.D) from Christian Theological Seminary,
Indianapolis (1993), a Masters in City Planning from Massachusetts Institute of
Technology (1978), a Diploma in Urban Ministry from the Institute of Urban and
Industrial Society at McCormick Theological Seminary and a Diploma in
Theology from St.Paul’s United Theological College (1971).

(ii) He works as the Ecumenical Special Envoy to Sudan, All Africa Conference of
Churches and World Council of Churches.

(iii) He was the General Secretary World Council of Churches (WCC), 2003-2010.
He was a special representative of the WCC- General Secretary For Africa,
Director, Cluster on issues and Themes, WCC, 2001, Executive Director, Justice,
Peace and Creation, WCC, 1998. He was the General Secretary, National Council
of Churches of Kenya (NCCK) 1987-1993. He has been an Executive Director,
Secretary and Industrial advisor to NCCK. He was the organizing secretary
Christian Students’ council of Kenya and interim secretary World Student
Christian Federation, Africa Region, 1973.



(iv) He holds many honours and awards including, Senior Fellow, Geneva school of
Diplomacy and International Relations, 2010, Martin Luther King Peace Award
by Polytechnic University of Nicaragua, 2008, Doctor of Divinity Honoris
Causa,The Academy of Ecumenical Indian Theology and Church Administration,
2006, Ambassador for peace by Interreligious federation  for
peace,Geneva,2005,Honorary professor, University of Buenos Aires, Argentina
among many others.

(v) He is a member ,Board of Directors of Tiso Foundation of South Africa,
Chancellor of St. Paul’s University, Kenya, Member of Globethics.net Foundation,
Geneva, Member, Club of the Hague, Honorary President World Congress of
Religious for peace, New York, Member, Africa Council of Elders, Africa Monitor,
South Africa and Advisor, Christian/Muslim dialogue programme for Africa.

(vi) He has published many writings including, Called to the One Hope, WCC Press

(2006), The Courage of Hope, WCC Press(2003), The Quest for Democracy in

Africa, NCCK Publications(1992) among many others. y

(vii)He has fully complied with his tax obligations to the State and has never been
adversely mentioned in any investigatory report of Parliament or any
Commission of Inquiry.

(viii) He is not a member of any political party and has never been charged in a court
of law.

Members also sought clarifications from Rev.Dr.Samuel Kobia on the following issues:-

(i) His opinion on what ails the Judiciary and his proposals on how to deal with the
problem.

(ii) His capacity to accommodate divergent views considering that church leadership
is usually not flexible and does not divergent views.

(iii) Relevance of his International experience to his appointment to the Judicial
Service Commission.

(iv) Will he be available to serve in the JSC considering his other assignments?

(v) His contribution to city planning

In response, Rev. Dr. Samuel Kobia informed the Committee that:-

(i) The Judiciary is the custodian of justice and is critical in ensuring
implementation of the Constitution and its name has been seriously tarnished in
the past. It has also not measured to people’s expectations in addition to being
associated with corruption and incompetence. The Judicial Service commission
should therefore endeavor to restore public confidence to the Judiciary. He



believes that the Judicial Service Commission should work towards restoring the
confidence of the Judiciarv. He also believes that the terms of service of all
judicial staff should be improved.

(ii) He recognizes that the Constitution does not provide for any state religion. He
believes that he is impartial, believes in richness of diversity and would not
champion any Christian rights and believes that all religions must be respected.
He believes that he is flexible and not rigid in outlook either as a theologian or a
person.

(iii) He believes that he would be bringing in values that uphold justice, whether
local or international.

(iv) He previously served as an industrial advisor while working for the NCCK.He
was also instrumental in the introduction of microfinance and has always
opposed demolitions of poor people’s homes.

(v) His position as Ecumenical Envoy to Sudan will be done on advisory basis’

thereby creating time for his role in the Judicial Service Commission.

1

MIN. NO. 105/2011: MEETING WITH MEMBERS OF THE STANDING
COMMITTEE ON CONSTITUTIONAL AND LEGAL
AFFAIRS FROM NAMIBIA

The Committee held discussions with members of the Standing Committee on
Constitutional and Legal Affairs from Namibia on the role of the Committee (CIOC) in
the Implementation process.

MIN. NO. 106/2011: ADJOURNMENT

The Chairperson adjourned the meeting at twelve O’clock until Thursday, August 4,
2011 at 9.00am.




