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Dear S I

RE: THE PUBLIC FINANCE MANAGEMENT (EQUALIZATION
FUND) REGULATIONS, 202I

Reference is made to the above subject matter.

The National Treasury and Planning has developed the Public Finance Management
(Equalization Fund Administration) Regulations 2021 which has since been published
through legal notice No 54 of Kenya Gazette of 29th April, 202 t .

As per section I I of the statutory instrument Act (No 23 of 2013) the National
Treasury and planning hereby submit the copy of the Kenya Cazette PFM
(Equalization Fund Administration) Regulations 2021 and Explanatory memorandum
for parliamentary scrutiny, consideration and approval.
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Hon. William Kamket Kassait, MP,
Chairman.
Commiftee on Delegated Legislation,
National Assembly,
Parliament Buildings.
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(Lzgislotive Supplemenl No. 29)

I-LCAL NorrcE No. 54

THE PUBLIC F-INANCE MANAGEMHNT ACT

\No. la oJ20l2)

lN EXERCISE of thc powen conferre-d by scction 205 ( [) of thc

Public Financc Managcment Act,2012, the Cabioet Secretary for the

National Trcasury and Planniag makcs the following Rcgulations-

THE PUBLIC T'INANCE MANAGEMENT (IQUALIZATION
FUND ADMINISTRATION) REGULATIONS, 202 I

L Thcse Rcgulations may bc citcd as thc Public Finance

Managcment (F4ualization Fund Administration) Regulations, 2021.

2. In thesc Rcgulations, unless the context otherwise rEquires-

"Accountin8 Staldards Board" ha-s the mcaning assiSned to it
under sectioo 2 of the Act;

"administrator of thc Fund" mcans the National Trea^sury as

provided for under section l8( I ) of the Act;

"Board" means the Equalization Fund Advisory Board
established under rEgulation 4( t) of thcse Rcgulations;

"cligiblc county" means a couoty govcrnment idcntiticd as a

beneficiary of the F\od by the Commission on Revenue in accordancc

with Article 216(4) of the Constitution;

"Firsl Policy" mcans thc Finit Policy detcrmined by t}lc
Commissiou on Rev€nuc Allocation under Article 216(4) of the
Constitution in identifying marginalized arcas for the purPoscs of
Anicle 204(2) of rhe coostitutioD;

"Fund" means thc F4ualization Fund cstablishcd under Article
2O4( I ) of the CoDstitutioni

"marginalized ar€a" means an atea identificd undcr policy
determioed by thc Commission on Rev€nue Allocation in accordancc
with Aniclc 2 l6 (4) ol lhe Conslilution:

''revcnuc" has thc meaning a-ssigned to il undcr scction 2 of thc

Commission on Rcvenue Allocation Acl, 2Ol l; and

"Second Policy " meaos thc S

Commission on Revenue Allocati
Constitution in identifying margin
Aflicle 2O4( 2) ofthe Constitution;

iclc 216(4)
d areas lor the purp
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"unutrlrzcd balancr:"

(a) amounls nol
l)nancral ycar;

mcans arny -
wrthdrawn hom t}c Fund at thc cnd of

(b) amount wlthdrawn tiom thc ljund for purposcs of provlston
of baslc scrvrccs undcr an Appropnattons Act and not
cxpcndcd at thc cnd of financral ycar,

(c) amount carrnarkcd lor thc Frrst Polrcy wrth fourtcen
counllos ongotog projccts, or

(d) amount camarkcd for thc Sccond Polrcy wrtlr thrry four
counttcs ncw projccts to hc tdcntlllcd

3 Thc purposc of thcsc Regulatrons ls lo -
(a) estahlsh an unlncorporatcd Board tcr advrsc lhc Cablnct

Sccretary on thc proper and ef'l'ectrvc pcrtbrmancc of thc
F-u nd,

(b) provrdc gurdancc on thc admlntstratton and nranaScmelt of
lhc Fund.

(c) provrdc for the wrthdrawals l'rom thc F'und,

(d) provrde lbr complotron ol'ongorng proJccts undcr thc first
poLcy:

(e) provrdc lbr tmplcmcntatlon o[ new pro1ccls undcr all
subscqucnt Poltclcs and

(0 provrdc lor thc proccdurcs rn rclatron to wtndtng up of thc
Fund

4 ( l) Thcrc rs cstabhshed an advrsory board ro bc known as thc
Equahzatron Fund Advrsory Board whrch shall compnsc of-

(a) thc Charrper,.on who shall bc apporntcd by thc Cabrnct
Sccr('tary,

(b) thc Pnncrpal Sccrctary lo the NaltoDal Trcasury <lr hrs
N-prcscntatlvc dcslgnatcd tn wnttng;

(c) lhc Pnncrpal Secrctary n:sponsrble fbr mattcrs rclallng to
dcvolutlon or hts or hcr rcprcscnlatrvc dcstgnalcd In
wnhng,

(d) onc pcrson from a pastoralrst communlty nomlnalcd by (hc
Natronal Asscmbly,

(c) one pcmon nomrnatcd hy the Scnatc,

(l) one pcrson nomrnated by thc Councrl of Covcrnors drawn
from lhc arca-\ dctincd as margrnahscd,

(g) thc Chtef Exccutrvc Officcr who shall bc rhc sccrclary to
thc Boanl, and

(h) thrce othcr poNons nomtnated lrom organlzatlons workrng
rn cqualrzatlon lund bcnclicrary countres and spccral
rntcrcst group, appotntcd by thc Cabtnct Sccnrlary

Rc8u.hrcos

Estrbllshment of
the Bqrd
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(2) All persons nominatcd uoder sub-rcgulation (l), paragraphs
(d), (e), (0 and (h) shall be appointcd by thc Cabinet SccrEtary.

5. A pcrson is quatified for spPointment undcr regulation 4(1)
(a), (d), (e), (0, and O) if that person-

(a) is a citizen of Kenys;

(b) holds a degrcc from a univesity recognizcd in Kcnya;

(c) has at lcast five ycars' prot'cssional cxpcrieocc in a relevaDt
tield; and

(d) meets the requiements of Chaptcr Six of the ConstitutioD.

6. Members of the Board aPPointcd under regulation 4(l) shall'
subj€ct to the provisions of these Regulations, hold ofTice for a term of
six ycars, non renewablc, on such terms and conditions as may be

spccitird in thc instrumont of appointmenl.

7. A mcmbcr of thc Board, other than er -offcio memtEr, may-

{a) at any time resigo tiom office by notice in writitrS to thc
appointing authorityi

(b) be removed from office by thc appointing authority, if the

member-
(i) has bccn absent from thrce consecutive meetings of

the Board without p€rmission from (h€ chairPersoo;

(ii) is adjudged bankrupt or enters inlo a composition
schemc or arangcmeot with his creditors;

(iii) is convicted of an offense involving dishonesty or
traud;

(iv) is convicted of a criminal ofttncc aDd scntencrd lo
imprisonment for a term cxceeditrg six months;

(v) is incapacitatcd by prolongcd physical or mental
illness; or

(vi) is othcrwise unable or unfit to dischargc his
functions.

8. Thc functions of thc lloard with r€gard to (he Fund shall be

tG-
(a) advise and make rccommendalions to thc Cabinet Secretary

on the distribution of rEsources for the provisioo of the

basic scrviccs to the marginalizcd areas undcr Aniclc 2O4

oI thc Constitution;

(b) appraise and evaluatc projccts proposed undcr the

workplans submitted by county technical committees to
cnsure compliance with tho Cotrstitution and thc
rgoommendations issucd by the Commission on Revcnuc
Allocation:

(c) make recommendations on thc Priority arc&s rcquirioS
tinancing and implemcotation in accordancc with thc
workplans considcred under paragraph (b);

531
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(d) ovcrscc, tn consullallon wtth lho county govcmmcnls, lhc
lmplemcnlehon of the proJccts lo cnsure compllancc wl0t
thc Constrtutroni

(e) monltor and cvaluatc the pro.;ccts rmplcmcntcd by county
govcmmcnts usrng cqualrzatton firnds to dctcrmrnc thcrr
lmpact tn addrcssrng thc factors con(nbuung to thc
margrnalzatron of thc arca-s rdcntrtlcd tn thc counllcs;

(O put ln placc mca\urcs to cnsurc transpancncy and
accountabrltly ln lhc tmplcmcn(alron oi equalrzatron tund
proJccts hy county govcmmcntsr

(g) estahhsh a framcwork lor collaboration bctwccn thc
naltoDal govcmmcnt and county govcmmcnls ln thc
lmplcmentatlon ofprojccts ln Irnc wllh thc Constllutlon;

(h) revrcw lhc consolrdalcd quarrcrly rcporls prcparcd by the
Sccrctary on thc tmplcmcntatlon of thc prcyccts and makc
.ccommcndatlons to thc Cabtnet SccrctarJ on pcrlbrmancc
lmProvcnlcnl,

(l) rcvrcw and proposc the annual cstrmatcs ol cxpcndtturc of
thc Fund tirr approval by rhe Cabrnct SccrctarJ, and

tl) undcrtakc pro.;cct publrc partlclpatton ln llne wtth Arttclc
20l ofthc Constttu(lon

9 The Board may c\tabll\h such commlltccs a-s ll may consrdcr
ncccssary for 0rc bcttcr pcrformancc of tts functtons and thc cxcrcrsc of
lls powcrs under thcsc Regulatlons

l0 (l) Thcrc shall bc pard out ol'thc i.-und, cxpenscs of thc
Board and such othcr cxpcnscs rocurrcd pursuant to thc object and
purposc for whrch thc Fund rs cstablshcd.

(2) Thc cxpcndrturc rncurrcd on thc Fund shall bc on 0rc ba-srs
of and lrmrtcd to annual work programmcs and budgcl cstlmatcs
prcparcd by thc Sccrcl.lry and approvcd by thc Board at thc bcgrnnrng
of thc tinancral ycar to whrch thcy rElalc

(3) Board expcnses shall not be morc lhan threc lErcent of
annual approvcd cquahzatron fund allocatlon.

I I ( I ) Thc Board shall mccl not lcss lhan lour rrmcs rn cvcry
financral ycar and no( morc than four month\ shall clapsc bclwccn thc
dalcs ofthc ncxt mccl tng

(2) Unlcss thrcc quarte.. ol thc total mcmbcn of thc Boartl
othcrwlsc agrec, at lcast fourtccn days wnltcn notrcc of cvery mcctlng
ofthc Boanl shall bc grvcn tocvcry mcmbcr ()l'thc Boanl

(3) Thc quorum for thc conduct of thc busrncss of thc BoiLrd shall
bc ljvc mcmbers, of whom thc ma.;onty of shall hc tiom am<lngsr thc
non a-r o/fr ro mcnbcn,.

(4) Thc Charrpcrson shall pnr:srdc at cvcry lnccttng of thc B<lanl
at whrch hc or shc ls prcscnt but ro hrs or hcr abscncc, thc mcmbcN

I-sl.bh5hmcnr of

Exp.n!.s oflhc

M€Eun8s of thc
Bo:rd
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present shall clect onc of their numbcr who shall, with respect to that

mocling and lhe busincss transacted, have all lhc powers of thc

Chairperson.

(5) Unless a unanimous dccision is reached a decision on any

mattcr beforc the Board shall bc rcached by voting.

(6) Subjcct to sub-regulstion (3), no procecdings of the Board

shall be invalid by reason only of a vacancy amon€l the membcrs

$ereof.

(7) Subject to thc provisions of this rcgulation, the Board may

determine its owo procedure and thc procedure for any committcc of
thc Board and Ior thc attctrdance of aly othcr Pcnions as its me€tings

and may make statrding orderc in rcspect thereof.

12. The Board Sccrctary shall caus€ minutes of all proccedings

of mcctings of the Board to b€ cntcrEd in btxrks for that purpose.

13. (l) tf a mcmber is dircctly or indirectly intcrestcd in ary
contract, propos€d coDract or odlcr matter &forc the Board and is
prcscnt at a meeting of the Board at which the contract, proPosed

contract or othcr matt€r is the subjcct of consideration, he or shc shall,

at the meetin8 and as soon as practicable after thc commencement

thercof, disclose thc fact and shall not takc part in thc consideratioa or
discussion witl respcct to the contract or other matlcr, or be counted in

thc quomm of the mceting during considcration of thc matter:

Itovidcd that if the majori(y of the membtrc prcs€nt arE of the

opinion that the expcricnce or cxPertisc of the mcmber is vital to Ge

d;liberatioDs of the meetilg, thc Board may Permit the memb€r to
psnicipate in the dcliberations subjec( to such rEstrictions as it may

imposc.

(2) A disclosurc of interest made under sub-rcSulation (l) shall

bc rccordcd in lhe minutes of thc mccting at which it is made.

14. Ilach County Commissionq of an eligible county shall

establish and conv€nc atr all-inclusive committe€ to be known as

county technical committce comprising of -
(a) a chairperson who shall be the Cr)unty Commissioncr;

(b) a County Executivc Committcc Member for Finance;

(c) Constitucncy Dcvclopmcnt Fund ma[agcrsi

(d) a representative of County Assembly;

(e) rcprcsentativcs of implementing sectors with prioritized

Projects; and

(f) the chairpcnon of thc Constitucncy f)cvelopment Fund
(CDF).

15. Th€ County Technical Committce shall bc responsible for
approviog all projects to be t'inanced from the Fund.
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16 Each Qounty Commrssroner of an chgrblc county shall
cstabllsh a conrmlttcc at thc subrounty lcvcl to bc known as sub-
county tcchnrcal cornmlltcc compnslng of-

(a) a charrperson who shall bc thc sub-coutrty Commrssroncr,

(b) a maxlmum of four lcchDrcal officcrs liom mtntslncs
rclcvanl to fundtng pnonlles;

(c) thc charFcrsons ol ProJcct Idcnlrficatron and
Implcmcntalron Commtttccs wtthtn lhc suh-county, and

(d) thc sc.rctary of tlc Conshlucncy Devclopmcnl Fund
(cDI.')

l7 Thc l'unctlons of thc sub-county tcchnlcal coDrmtttec shall be
lo-

(a) recctvc proJccl l'undrng proposals l'rom rDspccttvc proJcct
Idcntlllcahon and Implcmcntatl()n commtltccs,

(b) cvaluatc aDd pnontrzc all dcvclopmcnt proposals fmm rhc
Projccl ldcntlllcatlon and ImplcmcntaUon Commlttces;

(c) asscs\ thc fc:rslb1l11y and cost all prolcct profrcsals rccclrcd
from lhc ProJccl ldcnllficallon and Implcmentallon
Cotnmrttces,

(d) submtt projccl progtsals and l'undtng n:qucsts rccotvcd
from lhc kopct Idcnltficatron and Implcmcntatron
Commlttccs to the county ttovemmcnl,

(c) monttor all proJccts betng undcrtakcn aDd cnsurc thcy mccl
rh!'{)hJ('cttvc\ thcy arr o gtnally mcanl to achlcvc,

(l) prcparu quartc.ly rcports on tunds rccr:tvcd and
rrnplcmcntalron status of all prolccts financcd by thc Fund
to lhc county lcchDcal commlttcc wlth a copy to thc
County Exccutrvc Comnlrttcrl Mcmber ncsponsrblc for
mattcrs rclattng lo financc, and

(8) prcparc aad submlt annual rcports on lmplcmcntatton ofall
projccts financod by thc Flund lo thc county tcchnrcal
commtttcc wrth a copy lo thc County Exocutrvc Comml(cc
Mcmhcr for Frnancc

113 Each Counry Commrssroncr of an chgrblc county shall
cslablsh a commtllee al thc ward levcl to be known as pr(Iccl
ldcntrlicatron and Implcmcntatton Cor[ruttce compnslng of -

lrl$hshmcnt of

[,uncxons of thc

Iisl$Ishm€nl of
Pn1,xt
lde dicruon rnd
Implemeou(r()n

(a) a charpeNon who shall be thc Assrslant Sub-County
Conttnrssroncr,

the vrlldgc ildmlnlstrators oi arr:as delincd by the
C<xnmrssron on Rcvenuc Allocalron as margrnalrzed;

(h)
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(c) a rcpr€s€ntativc of thc womcn, youth, miaoritics aod
persons with disabilitics liom marginalizcd arcas;

(d) a r€prEscDtativc of lhc Constitucncy Dcvelopmc[t Fund
cornmittcc mcmb€r at thc sub-couoty lcveli and

(e) a rEprrsctrtativc of religious SrouP or local Non-
GoycrnmctrtEl Orgaoisalion (NGO) with oflice at ward
levcl.

19. The functions of the Project ldctrtificatioo and

Implcmentation Committcc shsll b€ to-

(a) undertakc public Porticipatioo, in bencfici8ry 8E8s;

O) identify and prioritize projcct in bcneficiary arcas itr linc
with guidclincs issued by thc sdministrator of the Fund;

(c) prcpare aud submit project funding proposals to sub-county
techoical committc€; and

(d) providc ovcrsight on project implemeotation.

20. Thc functious of the Counly Executivc Committce Mcmbcr
rcsponsiblc for mattcrs rclating to fiuatce with rpspcct to thc Fuod in
cach cligiblc couoty shall bc to-

(a) consolidate all projects approvcd by thc courty tc.htrical
committec and submit to thc Seq€tary of thc Board for
fundiog with copy to the Commissiotr on Rcvcnuc
allocation;

(b) prtparc financial statcments for the Fund for cach financial
ycar in a form prcscribcd by the AccoutrtitrS Standards
Board io accordancc with thc Act aDd submit to thc

Sccrctary of the Board;

(c) prcpare quartcrly fitrancial statcments for thc fuod io a form
prescribcd by thc Accoutrtiog Statrdads Board and submit
to thc Sccrctsry of thc Board;

(d) prcpare qusrterly rcpofls ou funds rcceivcd and
implcmctrtation status of all projccts fiuanced by thc Fund
with a copy to thc Sccrstary of the Board, Commission on
Rcvcnue Allocation 8nd Controller of BudSet: and

(e) preparc annual rcport on implcmcltatiotr of all projects
financcd by thc Fund with a copy to thc Sccrctary,
Commission on Rcveouc Allocstioo, Controllcr of Budgct
and Parliamcnt.

21. (l) Therc shall bc the Chicf Executivc Omcsr to thc Board
appointcd by the Cabinet SccrEtary.

(2) Thc Chief Exccutivc offic€r aPPointed undcr subparagraph (l)
shall bc the head of thc Sccrctariat cstEblished undcr rcgulation 22.

FuDcllotrs of
Proi..t
IdeDtificdion rnd
IodcrDntltioo
Committ c.

Rrncliotrs of lhc
Courty Exeautivc
CommitLc
Mcmber for
fiDrm€.

Cnt f Ercdnivc
Ofiiccr
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22 Thcrc shall bc a Sccrr:tanat constrtulcd by thc Chrcf
Exccutrvc Olllcer and whosc functrons shall bc to-

(a) provrdc tcchnrcal and admlntslrattvc scrvtccs to thc Board,
(b) lmplcmcnt thc decrsrons, stralcgtc\ and work plan of thc

Board I

(c) makc rccommcndatlons lo lhe Board on thc formulatron
and lmplcmcntatlon of programmcs for lhc achrcvcnrcnt ol
thc functrons of thc Board.

(d) rcvrcw and consohdalc thc work-plans rcccrvcd from
countrcs for consrdcrallon by thc lloarl,

(q) rdcnltfy any challcnges rn rhc rmplcmcnratron of prtlccts
and makc rccommcndattoDs to thc Board on thc rcmcdial
mcasurcs rcqurrcd to bc undcrtakcn,

(l) ItalnlJln r data basc sctttng out 1nl(.,rmll11en on-
{r) projccls, opcratlons and programmcs undcrlakcn wrth

nespcct lo each county whrch has brcn rdcntrlied by
lhc Comtntsslon on Rcvcnuc Allocalron as bclng
margrnahzcd,

(ll) monrcs appropnalcd from thc Fund wlth rcspoct to
cach projcct or prograrnmc, and

([l) stalus ofcach projcct or programme undertakc,

(g) prcpanr: and cn\urc llmcly submtsslon ol' rcports lo thc
Boar<l antl the Cabrnct Sccrctary rcElardlng thc
rmplcmentalron of prolccls and programrDcs undcr thc
Fund.

(h) make arrangcmcnls lor penrx.fical monitonng, cvaluatlon
and rcporllng ol'thc cntcna, standards and programmcs rn
rElatton to thc obJccls aod functtons of thc Board, and

(r) pcrfbmr such othcr functrons as n)ay hc &ssrgned to lt by
thc Boanl

23 Thc County Exccuttvc Cofiuntucc Mcmber rcsp<lnstblc for
nrattcrs rclallng to fin&ncc shall submrt work plans $rough couDty
tcchnlcal conmlllcc to thc Boanl for approval

24 (l) Thc funds shall bc utrlrzcd as condrtronal granls to thc
aflccted counltcs ln accordancc wrth thc l)rvrsron of Rcvcnuc Acl anrl
thc County Allocatton Rcvcnuc Act for thc rcspccttvc financral ycar.

(2) Thc County Lxccutrvc Commrlcc Mcmbcr rcsponsrblc for
mattcrs rclattng to fintncc rn cach of thc countlcs rdcntrfrcd by thc
Commrssron on Rcvcnuc Allocatron shall prcpan- r workplan sctting
oul-

(a) a schcdule of projccrs and programmcs proposed lo bc
undertakcn by thc county govcmmcnt rn thc arcas
rdcntrlicd hy Comnllsslon on Revcnuc Allocatron;

(b) a tcchnlcal asscssnlcnt ol' thc vrabrlrty of thc schedule of
prtlccts and programmcs,

Irslrbhshmcnl rnd
func-troos o[ thc
S.lr€trflrl

[iuhsruon of
funds rnd

workphns
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(c) public panicipation undertakco during the process of
idcntificatioo of programmes and projerts;

(d) art assessmcnt of the manner in which the programmes or
projccts would bc exPccted to address the shorlcomings
ideotified by the Commission on ReveDue Allocation in thc

prcvision of the identificd basic necds;

(e) an asscssmeDt of how the Programmes and projects

identified impact on thc County Intcerated DcvoloPmcnt
PIan: and

O thc approximate cost of the works to b€ undedaken in
nslation to a projec( or Programme identified in the

workplan.

13) In idcntitying programmes aod Projects for inclusion in thc

workplan, thc County Executive Commi(tcc Member responsiblc for
matle.s relating to finance shall-

(a) take iuto accou[t-

(i) the criteria recommcnded by Commission on

Rev€nue Allocation;

(ii) the costing of thc project and the time rcquircd tbr
the implementation of thc projcct on a priorily basis;

(iii) rccommendations by thc commission on Rcvenuc

Allocationi

(iv) rccommendations, standards and guidelines issued by
the Board;

(r) the interventions required to be undcrtakcn on a

priority basis in onlcr to address the needs identificd
by the Commission on Revenuc Allocation for thc
provisiou of identitied basic serviccs; and

(vi) the rccommendations of thc resPective Ministry or
State DePartment at thc counties; and

(b) collaborate with thc Board and the rclevant Ministry or
Slate Depaflmetrt.

(4) Thc County Executive Committec Member rcsponsible for
matters relating to fitrance shall ensurt that a work plan prepartd undcr
sub-regulation (t) of this r€Sulation is aligoed to the anoual

devclopmcnt plan of the county preparcd under the Act.

(5) Thc Board, rclevatrt Ministry or State D€parlmctrt shall makc
its r€commendations to thc Coutrty Exccutive Committec Mcmbcr for
matleni rElating to finarce on thc proposed workplao within foudcen
days of thc rEccipt of a requcst under sub-rcgulation (3) ftr) of this
regulation.

25. In dctermining and idcntifying Projects or programmes for
the provision of basic services and financing under the Frund, thc

County Exccutivc Committee Member rtsponsible for mattcrs rclating
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to llnancc shall takc lnto account thc rnput of lhc Board and thc
commlltccs cstabltshcd undcr thcsr Rcgulatrons

26 ( I ) Thc Counry Exccuttvc Commrtrc€ Mcmbcr rcsponsrblc
fbr mattcn rulattng to tlnancc shall, upon approval of a workplan,
submrt lhe workplan to thc Board

(2) Upon rcccrpt of rhc workplan, rhc lloard shall-
(a) apprarsc the workplan to cnsurr comphancc wrlh thcsc

Rcgulatrons and that tt adcqualcly addrcsses lhc nccds
rdcntrfrcd by thc Comnussron on Rcvcnuc Allocatlon,

(b) rdentrfy rhc pmgrrlnnrcs or pmlecrs that rcqurrc to hc
rmplcmcntcd on a pnonly ba-srs, and makc tls
rccommcDdattons to thc Cabrnct Sccretary

27 Thc Boanl .hall, on a quartcrly basrs, submrt a rcport ro rhc
Cablnel Sccrctary wrth a copy to lhc Commtssron on Rcvcnuc
Allocatron and Controllcr of Budget, dctarltng-

(a) a summary of the proJcct and programmcs approvcd lbr
Irnancrng rn thc pnDcedrng ycar rndrcatrng thc lindrng
status of such proJccts, rfany,

(b) a sunlmary of thc status of drsburscrncnts of funds to thc
var-rous projccts and rmplemcntatlon progncss;

(c) a summary of the status of drsburscmcnts from lhe Fund to
thc rcspccttvc county g()vcmmcnts or any agcncy rnvolvcd
lD tmplcmcntatton of any pr<1ccts financcd lrom thc F'uncl;
and

(d) any rEstnctlon rmposcd on a counly goyemmcnt or any
agcncy rnvolvcd tD thc lmplcmcntatron of thc proJccts or
prograrnmes of thc natronal govcrnmcnt,

- 28 (l) Thc County Exccutrvc Committcc Mcmbcr rcsponsrble
lbr mattcrs relattng lo tlnancc-

(a) shall pn parc and submrt to thc Board quartcrly rcports on
thc tmplcmcntatlon of tic prolccts or programs und.r lhc
workplan rn the format prcscnbcd by the Board, and wrth a
copy to thc Commtssron on Rcvcnuc allocatro[.

(b) shall cnsurc that any proJccts undcrtakcn undcr thc
workplan arc carncd out tn acconlancc wlth thc publrc
hocurcmcnt aDd Assct Dtsposal Acl,20l5, and any othcr
law

(2) A rEpon prcparcd undcr sub-rcgulatron ( l) shall bc submr[cd
to fic Sccrctary of thc Board aad shall rocludc-

(a) rnli)nnallon rolattng to thc procurcmcnt of scrvtccs an<l
works ln rclahon to thc proJccts and programmcs undcr thc
wrlrkplan;
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(b) a schcdulc of the works requircd to be underlalen and

status of thc implementatioo of projects and proltrammes:

(c) thc timelines for complctiotr of specific phases of projects
and programmcs ;

(d) thc manncr in which the funds reccivcd from the Fund have

bcen utilized in relation to any Project or Programme:

(e) thc monies disbursed and any balance of unspent funds;

and such other information as thc Board may rcquire.

(3) The Secrelary to thc Board shall coosolidate the rcporis
submitted for considoration by thc Board.

29. (t) The Cou[ty Exccutivc Committec Membcr rcsponsible

tbr matters rclating to finance shall, uPoD approval of a workplan,

submit thc workplan to thc Board.

(2) Upon rcceipt ofthe workplaD, the Board-

(a) shall appraisc the workPlan to ensur€ compliance with
thcse Regulations and that i( adequately addresscs thc

nccds identificd by the Commission on Revenue

Allocationl

(b) shall idcntify the programmcs or Projects that rcquire to be

implcmented on a priority ba-sis, and malc its

recommendations to thc Cabioet Secrctary.

30. (l) Thc administrator of thc F\nd sha.ll open a dcsiStrated

thualisatiotr Fund aocount at Central Bank of Kenya.

(2) Whcre a withdrawal from the Fund is authorized undcr aq

Act of Parliament that apProvcs the aPPropriation of money, the

Secretary of the Board through thc National Treasury shall make a
requisition for thc withdrawal and submit it to th€ Controller of lludget
for authorization.

(3) Thc authoriatioo by thc Controller of Budgct of a withdrawal
from the Fund, (ogether with written instructions from thc National
Treasury requesting for withdrawal, shall be sufficicnt authority for the

Cenlral Baok of Kenya to pay amounts from the F4ualization Fund

accouot in accordatrcc with th€ authorization and instructioDs 8ivcn.

(4) All withdrawals made from the Fund under sub-rtgulatioo
( l) shall bc deposited ioto the rEspcctive spendiDg counties accouDt.

(5) Any unutilised balances in the F4ualisation Fund shall not
lapse at the cnd of thc FinaDcial year, but shall be rttaincd for use for
the purposes tbr which the EqualisatioD FuDd was cstablished.

31. (l) At lea-st eightccn monlhs beforc the cxpiry of thc term
spccitied under Article 204(6) of the Constitutior or iD legislatioD
enacted by Parliament pursuant to Article 204(7) of the Constitution-
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(a) thc Board shall prcpan: a sta(us rcpon on all cxrstrog
pcodlng proJccls and thcr fundrng rcrlurrcmonts rn linc
wrth thc subnutted work plans, and

(b) thc Cabrnct Secrctary shall-
(r) makc thc ncccssary rcqutsitlon for thc lransfcr of

monlc\ to thc county govcmmcnts for the complclron
of lhc projccts, and

(l) cnsurE lhat monlcs rcrlurrcd for $c complctton of thc
pro;ccts has bccn transfcrrcd t() thc rcspcctlvc county
govcmments.

(2) At lcast twclvc months bclbrc lhc cxprry of thc pcnod
specrticd undcr Arrrclc 2(X{6) of thc Constlluhon or ln lcgislatron
cnactcd by Parhament pursuant lo Artrclc 2O4(7) of lhc Conslrtu(ron rhe
county cxecuttvc commtttcc mcmtrcn rn chargc of tinancc tn lhc
Espcctlvc county govemmcnts shall submrt to $c Boarrl, wtth copy Lo
lhc Commrsston on Rcvcnuc allocalron-

(a) a schcdulc of tlc prograrnmcs and prcJects lmplcmentcd
puNuanl to Artrclc 204 of 0le Constrtutron and thc cxpcclcd
complc(lon datc,

(b) an asscssmcnl rcport of the lmpact of thc pr<rgrammcs and
proJccls lhal havc bccn lmplcmcnlcd pursuant to Afltclc
2O4 of lhc ConslrluhoD,

(c) a linancral rcport on thc projccts and prograrnmes, and

(d) a tcnntnal monltonng and cvaluatton rcport.

(3) Thc Board shall prcparc thc fioal wrndtng up repon of thc
F'und not latcr olan thrcc months from thc penod specrlied undcr
Artrclc 2()lt6) (,1- thc Consututron or rn lcglslatron cnactcd hy
Parllu[lent pursuant to Artrclc 2O4(7) of lhc Constllutron for approval
hy thc Cabrnct Sccrcta-ry

(4) Thc Cabrncl Sccrctary shall, submrt th€ llnal rcport lo lhc
Natrr>nal Asscmbly and thc Scnatc, wtth copy to thc Commlsslon on
Rcvenuc Allrrcalron and Controllcr ol'Budgct, wtthln fourtccn days of
tho recclpt of lhe lnttlal rcporl undcr sub-rcgulatton (3 ),

Dalcd thc 23rd Apnl, 2O2l

UKUR YATANI,
Cabtnet Secrelary,

'l he Nohotwl'[rcasurt.

PRINTU) AND PUBI-ISHED BY TH!, Cr)!'ERNMts.i{T PRINI]]R. NAIROIII



EXPLANATORY MEMORANDUM

EXPLANATORY MEMORANDUM TO THE PUBLIC FINANCE MANAGEMENT
(EQUALIZATION FUND) REGULATIONS, 2O2I

PART I

Name of the Statutory Instrument; Public Finance Management (Equalization Fund
Administration) Regulations 202 l.

Name ofthe Parent Act: Public Finance Management Act,2012.

Enacted Pursuant to; Section 205 ofthe Public Finance Management Act,20l2.

Name of the Ministry/Department: The National Treasury and Planning.

Gazetted on;

PART II

I. THE PURPOSE OF THE PUBLIC FINANCE MANAGEMENT
(EQUALIZATION FUND) REGULATION, 2O2I

The purpose ofthese regulations is to:

(i) to speciS the sources, object and purpose ofthe Fund;

(ii) to provide guidance on the administration and management ofthe Fundl

(iii) to establish an Equalization Fund Board to advise the Cabinet Secretary on the

proper and effective performance ofthe Fund;

(iv) to provide for the withdrawals from the Fund; and

(v) Provide for completion ofongoing projects under the first policy

(vi) Provide for implementation ofnew projects under the second policy

(vii) Provide for extension ofEqualisation Fund period

(viii) provide for winding up ofthe Fund

2. THELEGISLATIVECONTEXT

a. The Constitution

Article 204 ofthe Constitution establishes the Equalization Fund whose resources shall be applied

to marginalized areas as identified through the Marginalization Policy determined by the

Commission on Revenue Allocation in accordance with Article 216(4) of the Constitution.



The Constitution under Article 204 has stated that the source ofthe capital for the Fund shall be

halfper cent ofall revenue collected by the National Govemment each year calculated on the basis

ofthe most recent audited accounts ofrevenue received, as approved by the National Assembly.
In addition. the Constitution provides that the National Covernment shall use the Equalization
Fund only to provide basic services including water, roads, health facilities and electricity to
marginalized areas to the extent necessary to bring the quality ofthose services in those areas to
the level generally enjoyed by the rest ofthe nation, so far as possible.

b. Public Finance Management Act,2012

The provisions ofthe Constitution are further expounded in the Public Finance Management Act,
2012, herein referred to as the Act. Section l8 ofthe Public Finance Management Act, 2012 has

provided that the National Treasury shall administer the Equalisation Fund in accordance with
Article 204 of the Constitution.

The Act has also given powers to the Cabinet Secretary responsible for matters relating to finance
to make further regulations on any matter therein. It is in this context that the "The Public Finance
Management (Equalization Fund) Regulations,202l are made to operationalize the Equalization
Fund established under Article 204 of the Constitution by providing mechanism for use of this
Fund directly by the national government or indirectly through conditional or unconditional
lransfers to marginalized counties as identified by the Marginalization Policy determined by the
Commission on Revenue Allocation in accordance with Article 216(4) of the Constitution.

In addition. the Regulations are made to provide the management structure ofthe Fund which is

clearly linked with Ministries, State Departments and Agencies as well as marginalized counties.

3. POLICY BACKGROUND

The Constitution assigned the duty to decide on the policy for implementation ofthe Equalization
Fund to the National Govemment under Article 204 of the Constitution. Further. the Constitution
provides that the national government may use the Fund either directly or indirectly through
conditional or unconditional grants to marginalized counties. In addition, the Public Finance
Management Act, 2012 has assigned the duty to administer the Equalization Fund to the Cabinet
Secretary responsible for matters relating to finance.

Accordingly, the National Govemment decided that the Equalization Fund shall need a robust
management structure to ensure the Fund's objectives are achieved through a transparent and

accountable mechanism.

ln this regard, the National Treasury prepared the Equalization Fund Cuidelines on Management
ofthe Equalization Fund established under Anicle 204 ofthe Constitution vide Gazette Notice No.
lTll of l3th March, 2015. These Guidelines established the management s(ructure for the
Equalization Fund; were prepared in strict adherence to provisions of the Statutory Instruments
Act, 2013; and were approved by Parliament in December,20l5.



The first marginalization policy determined by the Commission on Revenue Allocation in line
with Article 216(4) of the Constitution, identified fourteen counties to benefit from the Fund
namely: Turkana; Mandera; Wajir; Marsabit; Samburu; West Pokot; Tana River; Narok; Kwale;
Carrissa; Kilifi; Taita Taveta; Isiolo; and Lamu.

Towards this end, the Equalization Fud Advisory Board, established under the guidelines. chose

to apply the Equalization Fund directly using National Government structures to finance and

implement projects identified in the l4 marginalized counties.

However, during the implementation ofthe Equalization Fund under the first policy on

identification of Marginalized areas, the Council of Governors petitioned the High Court vide
Petition No. 272 of2016 listing the Hon. Attorney Ceneral, the Cabinet Secretary to the National
Treasury and the Controller of Budget as the l'1 ,2nd and 3'd respondents', respectively with the
Commission on Revenue Allocation and the l4 counties identified as marginalized areas being
listed as interested parties. The three-judge bench in its ruling ofthe High Court Petition No. 272
of20l6 granted the following sought prayers as sought by the petitioner: -

(i) A declaration be and is hereby issued that equalizalion Fund being.for the benefit of
Marginalized C'ounties can onlS, be disbursed by the nalional Governmenl through the

respeclive ancl affected Counly Governments ond in accordance with recommendations
made by the Commission on Revenue Allocation as approved by Parlioment.

(ii) A decluration be and is hereby issued that the Guidelines on administrotion ofEquolisation
Fund published on l3'h March 2015 in the Kenya Gazette Vol CWil- No. 26 as gazerte

Notice No l7l I are accordingly unconstitutional, null and void.for violoting Arlicles I (1),

2(l),6, 10,171,201,201 and 216 ef lhe Constitution and section 12 and 18 of rhe Public
Finance Managemenl Acl.

(iii)An order of cerliorari be and is hereby issued to remove and quash the guidelines on
odministration of equalization fund published on I 3'h March 2015 in gazelte nolice no.

1711.

(iv)The 2nd respondent shall within six (6) months of the date of this judgment, and in
consultation w ith all relevant stakeholders, prepare an appropriale policy and /or statutory
instrumenl on the administrotion of the equolizalion fund that is compliant wilh the
recommendation made by the Commission on Revenue Allocation as approved by
Purlioment, and the objectives of the Equalisation Fund ond devolution as set out in the
Conslitulion and enuncialed in thejudgment.

In its ruling, the Hon Court gave among others, the following reasons for granting the above
prayers: -thatthe Equalization Fund Advisory Board had ignored recommendation of CRA on:-
i) Composition on the advisory board; ii) Failure to make provisions for representation ofcounties;
iii) Appropriation of funds as conditional grants to marginalized counties; iv) Funds to be spent

when County Govemments are in place; and v) Management ofthe Fund to be supported by an

Inter-governmental relations department.

Consequently, and in adherence to the directive of the High Court, the National Treasury
constituted and Inter-Agency Taskforce comprised of officers from the National Treasury, the
Office of the Attomey Genera, The National Assembly, the Senate, Parliamentary Budget Office,



Office of the Controller of Budget. the Commission on Revenue Allocation and the Council of
Covernors to initiate a draft policy and or Statutory Instrument on administration of the
Equalization Fund.

The Taskforce has since then come up with the Public Finance Management (Equalization Fund).
Regulations 2021 which are in line with directives of the High Court in its ruling.

4. PUBLICCONSULTATIONS

The National Treasury did not carry out public consultalions through public meetings at the
counties while preparing these Regulations due to the extra-ordinary nature ofCovid- l9 pandemic

and its enormous local effects, including the directives on social distancing.

However, in finalizing the Public Finance Management (Equalization Fund) Regulations. 2020,
and in fulfillment of the Statutory Instruments Act, 2013, the National Treasury sought written
comments from key stakeholders by writing letters to target institutions and placement of Public
Notices in the mainstream print media as well as the National Treasury Website calling for
comments and their input taken into account before finalization ofthe Regulations. Some ofthe
key stakeholders that comments were sought in writing and through the Public Notices included.
the Commission on Revenue Allocation. Controller of Budget, the National Assembly, the Senate,

the Council of Govemors, Accounting Officers of national and county govemments, and the
general public.

Different stakeholders had different views especially on the mode of implementation of the
Equalization Fund, composition ofthe Board ofthe Equalization Fund, Administration and structure

of the Secretariat of the Equalisation Fund, Disbursement modalities and expenditure from the

Equalisation Fund e.g. as conditional grants and Creation and constitution of oversight committees at

the county level. Some held the view that the Fund should be implemented directly by the national
govemment through State Departments while others proposed that it should be implemented
indirectly through the conditional grants to marginalized counties, others proposed a three -tier
administrative structure that includes a national level Board or Committee, County Technical
Committees and Sub County Technical Committees; all comprised of the National and county
govemment representatives. The regulations have incorporated most of these proposals on

constitutions of national and county committees with clear and distinct mandate whilst making a

deliberate choice to stick to the Constitutional provisions that the Fund can either be used directly
by the National Govemment or as a conditional allocation to the marginalized counties. This will
give flexibility to the Fund to ensure maximum impact in terms of bringing the services of the
marginalized counties closer to those enjoyed by other areas. The proposal to have CRA and COB
sit in the Equalization Fund Board was dropped on grounds ofconflict ofinterest.

5. GUIDANCE

The National Treasury will sensitize stakeholders including Parliament, accounting officers of
national and county governments and the general public, on the process of accessing the
Equalization Fund resources, the accountability mechanism, the monitoring and evaluation



mechanism and the need to ensure regular reporting to both the Parliament and relevant County
Assemblies.

6. IMPACT ASSESSMENT

An impact assessment has not been prepared for this statutory instrument. (Expected impact is,
however implied in the Marginalization Policy determined by the Commission on Revenue
Allocation).

7. REVIEW OF THE MARGINALIZED COUNTIES.

As you are aware, that the first marginalization policy determined by the Commission on Revenue
Allocation and approved by parliament shall was in force for a maximum period of three years,
CRA has since then reviewed that policy and come up with a second-generation policy for
identification of marginalized areas. This second-generation policy, and which awaits approval of
Parliament, has pursuant to Article 216(4) ofthe Constitution identified I ,424 sub locations in 360
wards and 34 counties as marginalized areas. The policy will be in force for seven years from the
operationalization of these Regulations and in this respect, a review thereof will be done by the
Commission on Revenue Allocation for in line with Article 216(4) of the Constitution.

The National Treasury and planning on its part shall monitor the application ofthe Equalization
Fund resource through Equalization Fund Advisory Board this will be done through quarterly
reports sent by Equalization Fund secretariat. In addition, Fund Secretariat at the National Level
will also carry out regular monitoring and evaluation of the specific projects funded through the
Equalization Fund.

8. NATIONAL TREASURY CONTACT PERSON

The contact person at the National Treasury is the Head ofEqualization Fund

Made on... /..202t

H UR YATANI, EGH

CABINET SECRETARY/NATIONAL TREASURY AND PLANNING


