
- Nairob
2

fl \ I'll \

(" bLFg
-rrl \4!r
a :r..t
14"'*{

THE NATIONAL
PAr'r-'' '

ASS
^ "1)

osllll2t

-[aa-t-

4,'.DATE: 09NOV2021

Mr. Michael Sialai, EBS
Clerk of the National AssemblY
Parliament Building
NAIROBI

Dear 010il,
RE: I

AND PI.AIYNING

) (

a
THE NATIONAL

P.O. Box 30@7 - 0O100
NAIROBI

2nd Novem

\?

I

C9

\\,

0

,

3

THE RETIREMENT BENEFITS (INDIVIDUAL RETIREMENT
BENEFITS SCHEMES) (AMENDMENT) REGULATIONS, 2021

THE RETIREMENT BENEFITS (UMBRELLA RETIREMENT
BENEFITS SCHEMES) (AMENDMENT) REGULATIONS' 2021

THE RETIREMENT BENEFITS (OCCUPATIONAL
RETIREMENT BENEFITS SCHEMES (AMENDMENT)
REGULATIONS, 2O2I

I refer to the above captioned subject matter.

Pursuant to section ll(l) of the Statutory Instruments Act, 2013,1wish to submit

the above referenced Regulations with the attendant Explanatory Memorandum for

tabling before the Committee on Delegated Legislation of the National Assembly'
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Encls.

Copy to: Mr. Nzomo Mutuku, MBS
Chief Executive Officer
Retirement Benefi ts Authority
Rahimtulla Tower, Upper Hill Road
N,A,IROBI
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Kenya Cazette Supple

LECAI- NoTICE No. I63

THE

(No.3 of 1997\

lN EXERCISE of the powers conferred by section 55 of the
Retircment Bencfits Act, 1997, thc Cabinel Secretary for the National
Treasury and Planning makes the following Rcgulations-

THE RETIREMENT BENEFTTS (INDIVIDUAL RETIREMENT
BENEFITS SCHEMES) (AMENDMENT) REGULATIONS, 2O2I

l. These Regulations may be cited as thc Retirement Benefits
(lndividual Retirement Bencfits Schcmes) (Amendment) Regulations.
2021 .

2. Regulation 7 of thc Retirement Benefits (lndividual
Retirement Benefits Schemcs) Regulations, 2000, hercinafter referred
to as the "principal Regulations", is amended by deleting paragraph (j)
and substituting therefor the following new paragraph-

(j) immediatc vesting of contributions.

3. Regulation 9 of (he principal Regulations is amended by
inserting the following paragraph immediately after paragraph (4)-

(4A) A trust corporation shall not appoint an
administrator, fund manager. custodian or approved issucr
who is related to the trust corporation by way of ownership,
directorship or employment.

4. Regulation 16 of lhe principal Rcgulation is amended in
paragraph (2) by deleting subparagraph (a) and substituting thercfor thc
following new subparagraph -

(a) where a membcr of an occupa(ional retirement bencfits
schcme leaves cmployment bcfore attaining the
specified retirement age aod transfers his accrued
retirement bcnefits to an individual retirement benefits
schcmc, that mem&r may opt for payment of not morc
than lifty per ccnl of his total accrucd benefits and thc
investment income that has accrued in resp€ct of those
contributions.

5. The principal Regulations are amendcd by dcleling
regulation l7 and substituting therefor the following new regulation-

17. The scheme rulcs shall provide that-

(a) where an cmployer makcs contributions on behalf of an
employee. the bcnefits shall vest immediately;
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(b) whcrc the cmploycc lcaves employment beforc attaining
the rctircment age, that cmployee shall not b€ entided to
morc than f,ifty p€r cent of his total accnred benefits and
the investment ircome that has accrued in rcspect of
those contibutions : and

(c) wherc a member makes his own contributiom to the
scheme, the mcmber may opt for payment of the
mcmber's total accrued benefits ard the invcstrn€nt
income that accrued ill respcct of those connibutions.

Madc on the l2th July, 2021.
UKUR YATAM,

Cabinet Secretary for rhe Nariondl Treasury and Planning

PINTED AND PUEUSHED BY THE C,oVEruIMAI\TT PRINIEI. N^|ROAI



EXPLANATORY MEMORANDUM TO THE RETIREMENT BENEFITS
(INDIVIDUAL RETIREMENT BENEFIT SCHEMES) (AMENDMENT)

REGULATIONS, 2021

No........

PART I

Name of Statutory Instrument: The Retirement Benefits (Individual Retirement Benefit
Schemes) (Amendment) Regulations, 2021

Name of the Parent Act

Enacted Pursuant to

Name of the Ministry

Gazetted on

Tabled on

: The Retirement Benefits Act (No. 3 of 1997)

: Section 55 of the Retirement Benefits Act

: The National Treasury and Planning

: 10th August 2021

PART II

1. Purpose ofthe Statutory Instrument
The purpose of the instrument is to enhance governance in individual
retirement benefits schemes by providing for the immediate vesting of
employer contributions, safeguarding the integrity of corporate trustees,
prohibiting the appointment of related-party service providers, and
simplifyrng the provisions for retention of retirement benefits savings.

2. Legislative Context
The draft regulations are made pursuant to section
Benefits Act, which empowers the Cabinet Secretary
for the better carrying out of the provisions of the Act.

55 of the
to develop

Retirement

regulations

3. Policy Background
The purpose of the instrument is to amend the Rettrement Benefits (lndrudual

Re trenre nt Benef ts Sche ntes), 2000 -

1



(a) To require all scheme rules to provide for the immediate vesting of
employer contributions on the employee.

Previously the regulations stipulated that scheme rules may provide the

vesting formula of contributions, so long as such period is immediate in
the case of members' contributions and does not exceed one year (or the

term of contract if less than one year) in the case of employer

contributions. This was discrrminatory to members of individual
schemes as employer contributions vest in members of other types of
schemes once the contribution is transferred to the scheme.

(b) To prohibit appointrnent by corporate trustees of an administrator, fund
manager, custodian, or approved issuer who is related to the trust
corporation by way of ownership, directorship, or employment.

Previously, there was no legislative impediment for corporate trustees

to appoint related parties to provide services to retirement benefits

schemes under the trust corporation's stewardship. This may pose a

conflict of interest, as the corporate trustee has a fiduciary duty towards
the scheme, and the said trustee could award contracts of service to its
related parties, which may not be an arms-length transaction, and it
may not be in the best interests of the administered scheme.

(c) To limit the amount of accrued benefits a member is allowed to

withdraw where a member leaves employment before attaining the

specified early retirement age, to not more than 50% of the total accrued
benefits and the investrnent income thereon.

Previously, it was permitted for a scheme member to withdraw up to
1.00o/o ol the benefits accrued on account of the member's contribution,
and 50o/o of the benefits accrued on account of the employer's
contribution or transferred value of a defined benefits scheme.

Apart from being complicated and opaque, this provision gave rise to
unequal treatment of members depending on the ratio of member-
employer conbibution. In the case of a 'L-1. ratio, a member would be

allowed to withdraw up to 75% of the total accrued benefits. That
percentage is reduced if the employer contribution is more, for instance,

2



66.7% it the employer's contribution is double that of the member's,
ignoring other conflating issues such as tax.

The proposal shall
benefits, irrespective
increases retention.

allow withdrawal of
of who contributed. It

the total accrued

to calculate, and it
50% of
is easy

4. Guidance

Public participation was carried out in line with the Statutory Instruments
Act No. 23 of 201,3. Public participation was carried out as follows:

TOWN VENUE DATE :NO. OF
PARTICIPANTS

Nairobi

Nairobi

Mombasa

Machakos

Eldorei

Kisumu

Kiricho

Nyeri

Nit<uru

M..u

Sarova Panaric Hotel
(Stakeholders)

Sarova Panafric Hotel 2z"d ina jl'd rebruary,lozt

85

160

' 
t l'h Feuruary ioz i t 

,"0

Pridelnt Paradise geaih nesori- 25rh and 26rh FeUruary, iozt

' taactri[os university zs'h ind zoil feuruiry. lozi

er.i noi6r ith ;ndierneuruii, zozr

l '' and 2"i March, 202 I 142

Kakamega ' fakamiga Golf Hotei

l'' and 2'd March. 202 i

t " and z"a varih. 202 t

+'n ina s'h vaictr. iozt

4 and 5'h March. 2021

+ft anJ sd March 2021

133

Vic Hotel

Taidy's Restaurant Limited

Thi white it ln" t-lnt.i

eugt" Fatu"" Hoiil

i wist Wina Aotei

q1

r08

r57

:t rc
' TOTAL NUMBER OF PARTICIPANTS

5. ConsultationOutcome
To ensure that persons likely to be affected by the Retirement Benefits
(lndividual Retirement Benefits Schemes) (Amendment) Regulations, 2021,

have an adequate opportunity to make representations, members of the
public were invited to submit written memoranda.

I195

3



There was no objection on the proposed regulations during the public
participation forums held.

6. Impact

6.7 The Impact on Eundamtntal Rights and Freedon

The Regulations shall promote the fundamental rights of protection of the

right to property by enhances governance in Individual retirement benefits

schemes. The Regulations do not limit or infringe upon any right or
fundamental freedom under the Bill of Rights. They enhance govemance in
Individual retirement benefits rhemes by safeguarding the integrity of
corporate trustees, prohibiting the appointment of related-party service

providers, increasing the period for submitting actuanal reports for defined

contribution schemes, and simplifying the provisions for retention of
retirement benefi ts savings.

6.2 The inpact on the Piztate Sector

The Regulations enhance govemance in individual retirement benefits

schemes, which may include private-sector retirement benefits schemes.

6.3 The impact on the Public Sector

The Regulations enhance govemance in Individual retirement benefits

schemes, which may include public sector retirement benefits schemes.

7. Monitoring and review
The National Treasury and Planning and the Rehrement Benefits Authority
will be responsible for monitoring and review of the implementation of the

regulations in the sector by the applicable retirement benefrt schemes.

8. Contact

Hon. (Amb.) Ukur Yatani, EGH
Cabinet Secretary for the National Treasury and Planning
Treasury Building

September 2021
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SPECIAL ISSUE

Kenya Gaiette Supplement No. 150

( lzgislative Supplement No. 63 )

LECAL NoTIcE No. 165

THE RETIREMENT BENEFITS ACT

(No.3 oI 199'7\

IN EXERCISE of the powers confered by section 55 of the
Retircment Benefits Act, 1997, the Cabinet Secretary for the National
Trcasury and Planning makes the following ReSulations-

THE RETIREMEI.IT BENEFITS (UMBRELLA RETIREMENT
BENEFITS SCHEMES) (AMENDMENT) REGULATIONS, 2O2I

l. These Regulations may bc cited as the Retirement Benefits
(Umbrella Retirement Benefits Schcmes) (Amendment) Regulations,
202t.

2. Regulation 12 of the Retirement Benefits (Umbrella
Retirement Benefits Schemes) Regulations.20lT, in these Regulations
rcfencd to as "the principal Regulations", is amended by adding the
following new paragmph immediately after paragraph (5)-

(6) A trust corporation shall not appoint an
administrator, fund manager, custodian or approvcd issucr
who is rclated to the trust corporation by way of ownership,
directorship or employment.

3. Regulation 27 of the principal Rcgulations is amended by
deleting paragraph (a).

4. Regulation 28 of thc principal Regulations is amended in
paragraph (l) by deleting subparagraph (s) and substituting thercfor the
following new subparagraph -

(a) that member shall, upon rcquest in writing to the trustees, opt
for payment of not more than fifty per cent of his total
accrued bcncfits and the investment income that has accrued
in respec( of those contributions:

Made on the l2th lttly,2O2l.
UKUR YATANI,

Cabinet Secretory for lhe National Tteosury and Planning.

871

I Oth August , 202 I

t_ N 5al20t7

PRINTED AND PUBLISHED BY THE C,OVERNMF},IT PRINTER. NAIROBI



EXPLANATORY MEMORANDUM TO THE RETIREMENT BENEFITS
(UMBRELLA RETIREMENT BENEFIT SCHEMES) (AMENDMENT)

REGULATIONS, 2021

No........

PART I

Name of statutory Instrument: The Retirement Benefits (umbrella Retirement Benefit
Schemes) (Amendment) Regulations, 2021

Name of the Parent Act : The Retirement Benefits Act (No. 3 of 1997)

: Section 55 of the Retirement Benefits Act

: The National Treasury and Planning

: 10th August 2021

PART II

Enacted Pursuant to

Name of the Ministry

Gazetted on

Tabled on

1. Purpose of the Statutory Instrument
The purpose of the instrument is to enhance governance
retirement benefits schemes by prohibiting the appointrnent of
service providers and simplifying the provisions for retention
benefits savings.

in umbrella
related-party

of retirement

2. Legislative Context
The draft regulations are made pursuant to section
Benefits Acf which empowers the Cabinet Secretary
for the better carrying out of the provisions of the Act.

55 of the
to develop

Retirement

regulations

3. Policy Background
The purpose of tlre instrument is to amend the Retrement Benefts (Umbrelln

Rehrenrcnt Benefts Schemes), 2017-

(a) To prohibit appointment by corporate trustees of an administrator, fund
manager/ custodian, or approved issuer who is related to the trust
corporation by way of ownership, directorship, or employment.

I



Previously, there was no legislative impediment for corporate trustees

to appoint related parties to provide services to retirement benefits

schemes under the trust corporation's stewardship. This may Pose a

conflict of interest, as the corporate trustee has a fiduciary duty towards

the scheme, and the said trustee could award contracts of service to its
related parties, which may not be an arms-length transaction, and it
may not be in the best interests of the administered scheme.

(b) To prohibit a scheme member from withdrawing from membership or

withdraw his benefits from a retirement benefits scheme whilst he

remains an employee of the sponsor and becomes a member of another

scheme established for the benefit of employees of that sponsor.

Previously, it was permitted for a scheme member to withdraw accrued

benefits where he stops being a member of a scheme and becomes a

member of another scheme founded by the same employer. There was

no ;ustification for allowing a withdrawal at that stage since the

employment has not been interrupted. The amendment, therefore,

guards against an unnecessary erosion of retirement savings.

(c) To limrt the amount of accrued benefits a member is allowed to
withdraw where a member leaves employment before attaining the

specrfied early retirement age, to not more than 50% of the total accrued

benefits and the investment income thereon.

Previously, it was permitted
50o/o of the benefits accrued

and none of the benefits
contribution.

for a scheme member to withdraw up to

on account of the member's contribution,
accrued on account of the employer's

This provision gave rise to unequal treatrnent of umbrella scheme

members, when compared to other types of schemes such as the
occupational schemes whose members were allowed to withdraw up to
100% of benefits accrued on account of their own contribution, and up
to 50% of benefits accrued on account of the employer's contribution.

2



The proposal shall allow withdrawal of 50% of the total accrued
benefits, which is a significant increase on the previous limit. It provides
for treatment of umbrella schemes' members that is equal to the other
types of schemes (occupational and individual).

4. Guidance

Public participation was carried out in line with the Statutory Instruments
Act No. 23 of 2013. Public participation was carried out as follows:

:TOWN VENUE DATE rNo. oF
PARTICIPANTS

Nairobi Sarova Pinarii Hotel 54

, (s!{9!tot{er1)
Sarova Panafric Hotel

- 
tsft Fefru;v zoit

zz"d ind ila neuruaryloz t

1sil ana zod neUruary, 2oz t

)s'h ind 26d February. 202 t

25'r and 266 February, 2021
: 

I " and 2* Mur"h,1oz t

: l" a;d 2d March. 202 i 
'

t '' and 2"2 varch. 2021

i +'h anJ si6 March, 202t

+ and s'h Mirch. iou t -

4ft and 5's N.,iarch 202 I

Nairobi

' Mombasa

'Muitit o.

I .-...... ,.
Pridelnn Paradise Beach Resort

Machakos University

Eka Hotel

viCHotei

5

doretE 133

:lqzKisumu

Kericho 93Taidy's Restaurant Limited

Nyeri The White Rhino Hotel 108

i Nut uru

lM*'
Kakamega

Eagle Palace Hotel

West Wind Hotel

KakimegiCoif iiotel

153

,41

139

TOTAL NUMBf,R OF PARTICIPANTS 1195

5. ConsultationOutcome
To ensure that persons likely to be affected by the Retirement Benefits
(Umbrella Retirement Benefits Schemes) (Amendment) Regulations, 2021,

have an adequate opportunity to make representations, members of the
public were invited to submit written memoranda.

There was no objection on the proposed regulations during the public
participation forums held.

3



5. Impact

6.7 The lmpact on Eundamental Rights and Freeilon
The Regulations shall promote the fundamental rights of protection of the

dght to property by safeguarding governance. The Regulations do not limit
or iffiinge upon any right or fundamental freedom under the Bill of Rights.

Th"y enhances governance in umbrella retirement benefits schemes by

safeguarding the integrity of corporate trustees, prohibiting the

appointment of related-party service providers, and simplifying the

provisions for retention of retirement benefits savings.

6.2 The impact on the Pioate Sector

The Regulations enhance governance in umbrella retirement benefits

schemes, which may comprise private-sector rehrement benefits schemes.

6.3 The impact on the Public Sector

The Regulations enhance govemance in umbrella retirement benefits
schemes, which may comprise public sector retirement benefits rhemes.

7. Monitoring and review
The National Treasury and Planning and the Retirement Benefits Authority
will be responsible for monitoring and review of the implementation of the

regulations in the sector by the applicable retirement benefit schemes.

8. Contact

Hon. (Amb.) Ukur Yatani, EGH
Cabinet Secretary for the National Treasury and Planning
Treasury Building

September 2021

4



SPECIAI- ISSUE
Kenya Gazette Supplement No. 149

( kgislative Supplement No. 62 )

LEGAL NorrcE No. l&
THE RETIREMENT BENEFITS ACT

(No. 3 of t99'7)

IN EXERCISE of the powers conferred by section 55 of the
Retirement Benefits Act. 1997, the Cabinet Secretary for the National
Treasury and Planning makes the following Regulations-
THE RETIREMENT BENEFITS (OCCUPATIONAL RETIREMENT

BENEFITS SCHEMES) (AMENDMENT) REGULATIONS. 202 I

l These Regulations may be cited as the Relirement Benefits
(Occupational Retirement Benefits Schemcs) (Amendment) Regulatio[s.
202t.

2. Rcgulation 8 of the Retirement Bcncfi(s (Occupational
Retiremenl Benefils Schemes).2000, in these Regulalions referrcd lo as

"the principal Regulations". is amended-
(a) by deleting paragraph (4) and substituting therefor the following

new paragraph-
(4)A trustee shall nol b. victimized. removed from office

of trustee or discriminatcd against for havinS performcd the
functions of a trustee in accordance with the fust deed and rules
of a Scheme or rhis Act wilhout due proccss of the law.

(b) by insening lhe following new paragraph immedialely after
paragraph (4)-

(4A) A trust corpora(ion shall not appoint an administrator,
fund manager, custodian or approved issuer who is relaled to
the trust corpora(ion by way of ownership. directorship or
employment.

3. Regulation l8 of the principal Regulations is amended in
parag.aph (3) by deleting subparagraph (a).

4. Regulation l9 of the principal Regulations is amcnded in
paragraph (5) by deleting subparagraph (a) and substituting therefor the
following new subparagraph-

(a) where a member leaves employment before attaining the
specified early retirement age. that member may opt for
payment of not more than fifty per ccnl of his iotal accrued
beoefits and the inves(ment income that has accrued in
respect of those contribulions:

5. ReSulation 3l(l) of the principal Regulations is amcnded in
subparagraph (a) by deleting the words "five monlhs" and substituting
therefor the words "six months".

Made on rhe l2th ,uly. 2021.

UKUR YATANI.
Cabinet Se.reldryJor lhe Nolional Treasury a d PlonninS.

869

lOth August,202l

t- N. I t9/20m

PRINTED AND PUBLISIT!:D BY THE COVERNMET,IT PRINTER. NAIROSI



EXPLANATORY MEMORANDUM TO THE RETIREMENT BENEFITS
(OCCUPATIONAL RETIREMENT BENEFIT SCHEMES) (AMENDMENT)

REGULATIONS, 2021

No........

PARTI

Name of statutory Instrument: The Retirement Benefits (occupational Retirement
Benefit Schemes) (Amendment) Regulations, 2021

Name of the Parent Act : The Retirement Benefits Act (No. 3 of 1,997)

: Section 55 of the Retirement Benefits Act

: The National Treasury and Planning

: 10th August 2021

Enacted Pursuant to

Name of the Ministry

Gazetted on

Tabled on

PART II

1. Purpoee of the Statutory Instrument
The purpose of the instrument is to enhance govemance in occupational
retirement benefits schemes by safeguarding the integrity of corporate
trustees, prohibiting the appointrnent of related-party service providers,
increasing the period lor submitting actuarial reports for defined
contribution schemes, and simplifying the provisions for retention of
retirement benefi S savings.

2. Legislative Context
The draft regulations are made pursuant to section
Benefits Ac! which empowers the Cabinet Secretary
for the better carrying out of the provisions of the Act.

55 of the

to develop
Retirement
regulations

3. Poliry Background
The purpose of the instrument is to amend the Retrement Benefts
(Occupahonnl Rehrement Benefts Schemes), 2000-

1



(a) To enhance the integrity of corporate trustees by prohibiting the

victimization, removal from office, or discrimination for having

performed the functions of a trustee in accordance with the trust deed

and rules of a Scheme or the Retirement Benefits Act without due

process of the law.

Previously, there was no legislative provision providing such

safeguards for corporate trustees, and such trustees could only rely on

contractual provisions if they were subjected to aforestated wrongful

conduct.

(b) To prohibit appointsnent by corPorate trustees of an administrator,

manager, custodian, or approved issuer who is related to the

corporation by way of ownership, directorshrp, or employment.

fund
trust

allowed to
attaining the

Previously, there was no legislative impediment for corPorate trustees

to appoint related parties to provide services to retirement benefits

schemes under the trust corporation's stewardship. This may pose a

conflict of interest, as the corporate trustee has a fiduciary duty towards

the scheme, and the said trustee could award contracts of service to its
related parties, which may not be an arms-length transaction, and it
may not be in the best interests of the administered scheme.

(c) To prohibit a scheme member from withdrawing from membership or

withdraw his benefits from a retirement benefits scheme whilst he

remains an employee of the sponsor and becomes a member of another

scheme established for the benefit of employees of that sponsor

Previously, it was permitted for a scheme member to witldraw accrued

benefits where he stops being a member of a scheme and becomes a
member of another scheme founded by the same employer. There was

no justification for allowing a withdrawal at that stage since the

employment has not been interrupted. The amendment, therefore,

guards against an unnecessary erosion of retirement savings.

(d) To limit
withdraw

the amount of accrued benefits a member

where a member leaves employment before

2
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specified early retirement age, to not more than 50% of the total accrued
benefits and the investment income thereon.

Previously, it was permitted for a scheme member to withdraw up to
],00% o( the benefits accrued on account of the member's contribution,
and 50% of the benefits accrued on account of the employer,s
contribution.

Apart from being complicated and opaque, this provision gave rise to
unequal treatment of members depending on the ratio of member-
employer contribution. In the case of a 1-1 ratio, a member would be
allowed to withdraw up to 75% of the total accrued benefits. That
percentage is reduced if the employer contribution is more, for instance,
66.7% if the employer's contribution is double that of the member,s,
ignoring other conflating issues such as tax.

The proposal shall
benefits, irrespective
increases retention.

allow withdrawal of 50% of the total accrued
of who contributed. It is easy to calculate, and it

(e) To increase the amount of time within which the trustees of a defined
benefit scheme must submit the actuarial valuation report following the
scheme's valuation which is carried out every three years

Previously, trustees had up to 5 months within which to submit the
acfuarial valuation report. Actuaries argued that the time is not enough
to generate a quality report as it gave insufficient time within which to
consider the final year's audited accounts. The period was increased to
six months to accommodate the actuaries' request for more time.

4. Guidance

Public pardcipation was carried out in line with the Statutory Instruments
Act No. 23 of 201,3. Public participation was carried out as follows:

TOWN VENUE : DATE

Sarova Panaric Hotel
(Stakeholders)

lNO. OF
PARTICIPANTS

54

3

Nairobi l9'h February 2021



Nairobi

I Mombasa

i vactrit<os

Eldoret

:ki.u-,
-xeriitro

Nyeri

i Nutiu.,

IM.-
t
lKakamega

Sarova Panafnc Hotel

''Piidetnn 
Paradrse Beach Iesort

Machakos University
l

Eka Hotel

Vlc Hotel

Taidy's Restaurant Limited
-rti. *t ,ti ntrino Hotei

Eagle Palace Hotel

West Wind Hotel

xatimegi coirnotit

22"d and 23'd Febru ary,2}zl

j5'n and iod February, 2o2l

ii'n ana 1e" February, 2o2l

25'h and 26d February, 2021

tn ana Z'd Varch. ZO2 t ' '

l"and z;dtr,larctr. 1oz t

t60

7t

85

133

t42

,93
-r 

og

153

I " and 2"d March, 202 I

4't ana ir varctr, )ozi

4 and 5'h March, 2021

4'i ind 5'h March 2021

57

93

TOTAL NUMBER OF PARTICIPANTS rl195

5. ConsultationOutcome
To ensure that persons likely to be affected by the Retirement Benefits

(Occupational Retirement Benefits Schemes) (Amendment) Regulations,

202L have an adequate opportunity to make representations, members of
the public were invited to submit written memoranda.

There was no objection on the proposed regulations during the public

participation forums held.

6. Impact

6.7 The lmpact on Funilammtal Rights and Freeilom

The Regulations shall promote the fundamental rights of protection of the

right to property by enhances govemance in occupational retirement

benefits schemes. The Regulations do not limrt or infringe upon any right or
fundamental freedom under the Bill of Rights. They enhance governance in
occupational retirement benefits schemes by safeguarding the integrity of
corporate trustees, prohibiting the appointment of related-party service

providers, increasing the period for submitting actuarial reports for defined

contsibution schemes, and simplifying the provisions for retention of
retirement benefi ts savin gs.

4



6.2 The impact on the Priaate Sector

The Regulations enhance governance in occupational retirement benefits

schemes, which may include private-sector retirement benefits schemes.

6.3 The impact oa the Public Sector

The Regulations enhance governance in occupational retirement benefits

schemes, which may include public sector retirement benefits schemes.

7. Monitoring and review
The National Treasury and Planning and the Retirement Benefits Authority
will be responsible for monitoring and review of the irnplementation of the

regulations in the sector by the applicable retirement benefit schemes.

8. Contact

Hon. (Amb.) Ukur Yatani, EGH
Cabinet Secretary for the National Treasury and Planning

Treasury Building

September 2021
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Retirement Benefits Authoritv

Our Ref: IRBAi?/S/SO April6,2O27

Dr. fulius Muia Phd CBS
The National Treasury & Planning
Treasury Building, Harambee Avenue
P.O Box 30007-00100
NAIROBI

Dear Q,S

RE: BUDGETMEMORANDUM PROPOSALS FOR F-Y2o27/2O?2

The Retirement Benefits Authority has made proposals to amend the legal
framework to facilitate harmony and consistency within the Retirement
Benefits Sector in line with global best practices. The policy proposals were
subjected to stakeholder and public consultations and participation across
the country.

The purpose of this letter therefore, is to submit the Authority's Budget
Memorandum for consideration during the budget process for the Fiscal
Year2021./2022-

Yours 6,

NZOM MI,.TTUKU, MBS
CHIEF EXECI.MVEOFFICER

Encl. Budget Memorandum Copy

lahimtulla Tower. 13th Ftoor. upper Hill Road . p.o. Box 57733 - fi)?J0. Nairobi. Kenya
:2E09N0 I Vl22 - 509939 I v735 - 339132. Fax: 2710330 . e-mril: info@rba.eo.ke. wws.rtre.so.ke
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RETIREMENT BENEFIS AUTHORITY

BUDG TT M EMORAN DU:[, 2021 -2022

Inkoduction

The preparation of the Budget Memorandum 202L-2022 commenced with a call

for proposals from stakeholders in the retirement benefits indusbry. The

proposals received were reviewed through an internal interrogation process

that resulted in classification of the proposals into four categories including;

Adopted, not adopted, deferred and proposal requiring administrative action.

The categorized poliry proposals were then presented to Stakeholders for

feedback and buy in.

Subsequently, the adopted policy proposals were taken through public

participation exercise as per the Statutory lnstruments Act. The public

participation covered various towrrs where majority of the schemes are Iocated

including Nairobi, Mackakos, Kisumu, Kakamega, Nyeri, Meru, Eldoret,

Kericho, Nakuru and Mombasa.

The proposals received support from a majority of members of the public who

attended the public participation fora and provided corrunents as per attached

makix (Appendix 1). The proposals have taken into account the Govemment's

Big 4 Agenda, findings of research papers undertaken by the Authority and the

current best global practices in the industry.

There are nineteen (1.9) proposals for forwarding to the National Treasury for

consideration in the Fiscal Year 2027 / 2022 Budget. The proposals have specific

amendments to the Retirement Benefits Act and Regulations. Other

amendments touch on Income Tax Act.
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The proposals are:

1-. Regulation of Post-Retirement Meilical Fuails Establisheil Outsiilc

Rethement B mefit S chem e s.

Issue

Regulations 14 and 19 of the Occupational Retirement Benefit Schemes (ORBS)

Regulations was amended in 2016 through a Legal Notice 101. It required

schemes to inhoduce provisions to allow members to make additional

voluntary contributions to a medical fund to be accessed at retirement or

transfer a portion of retirement benefits to medical insurance provider where a

member has been unable to build a post-retirement medical fund from

additional contributions. The lndividual and Umbrella regulations have

subsequently been amended to provide the same to its members.

However, the amendment excluded the post-retirement medical funds

established under irevocable trust by employers and service providers outside

a retirement benefiS scheme. These post-retirement medical funds are

popularly known as "Stand-Alone Post-Retirement Medical Funds

(SPRFMF's)". The SPRMFs and Umbrella Post-Retirement Medical Funds

(UPRMFs) therefore remain unregulated. They negatively expose members'

funds.

Proposal

There is need to amend the Retirement Benefits Act to allow the Authority to

formulate regulations for registration and regulation of stand-alone and

umbrella post-retirement medical funds. The funds can be established under

irrevocable trust or written law for operations of post-retirement medical cover.

In ortler to clevelop'r regulatitrirs tror registration of stancl-alone ancl urnbrella

post-retirement merlical funtls, there is neer"l to inclurle in the Retirement
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Benefits Act arrtl regulatiorrs the,-lefirrilion of retirement benefits scherne to

nclucle post-retiremelr t metlical [unrl arrrl .rlso p-.roviele a clefinitiorr for it.

The propoeal is to insert new provisions in the manner propoeed below:

i. Amend BecHon 2 of the Retirement Benefits Act on the definition
of retirement benefits scheme to include post-retirement medical

fund as follows;

"retirement benefi.ts scheme mcans any sclume or anangenunt (other
than a contract for life assurance)
being in force or by any othcr i
benefits in the form of payments

tohether establishedby a witten law for thc time
nstrumcnt, under which pertuns are ettitleil to
or oost-retirement meilical ilctcrmineil

by age, length of seruice, amount of earnings or othenaise and pryable pimarily
upon refiremcnt, or upon ileath, tcrmination of xruice, or upon tlu occarrencc of
such otler eaent as may be specifed in such roitten lau or other instrument,,

ii. Definition of post-retirement medical fund
"post-retirement medical fund means a fund establishcil zuithin a schemc to tohich
contributions are made afld Itont tuhich tlv costs of medical benefts can fu mct as
shall be determined. in accordance with the medical funil ruIes"

The proposal will enable RBA oversee the accumulation of contributions and

management of the fund whereas the payments phase will be through medical

services providers overseen by the lnsurance Regulatory Authority.

RecommendaHon

The Authority therefore recommends that Stand-alone Post-Retirement

Medical Funds be regulated to enhance confidence in the sector and ensure

memt€rc are covered in retirement.

2. Presentation of Bmefits

Issue

The main objective of saving for retirement is to accumulate savings to be used

in retirement. However, the current regulations allow members of rethement
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benefits schemes to partially access thet benefits before reaching retirement

age. Under the occupational regulations when members they exit the scheme

by changing jobs or leaving employment they access 50% employers' and 100%

employees' contributions in a defined contribution scheme. ln a defined benefit

scheme a member accesses 50% of the accrued benefits.

On the other hand, Regulation 28(1) of the Umbrella Regulations states:

(7) Where a member leaoes employmett bnt beforc attainilas the soecifieil

earla retiremeat ase-
(a) that a member shall, upon request in uriting to the busteesr_be

mtitleil to bau,nent ofall the member's contibtttiotr to thc scheme:

A plain reading of the two provisions means that if a member leaves service

before the specified early retirement age in an occupational scheme; they are

allowed to access 50% employer conhibutions while a member leaving service

in an Umbrella Scheme under the same circumstances is disallowed.

Proposal

The proposal is to amend the umbrella, occupational and individual retirement

benefie regulations to provide thah -

1) ln Occupational and Umbrella schemes, a member be allowed to access

50% of accrued benefits and interest.

2) ln lndividual schemes, a member be allowed to access 50% of accmed

benefits where an employer is contributing or 100% where it is only the

member contributing

The proposal is in line with the NSSF Act Sec. 35 and Public Service

Superannuation Act Sec. 25 that have set direction on the issue of preservation

of retirement benefits in both private and public sectors. Therefore, there is need

for a member to have adequate benefits in retirement.
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Recommendation

The Occupational and Umbrella schemes regulations be amended to provide

that a member be allowed to access 50% of accrued benefits and interest and

the Individual schemes regulatiors be amended to provide a member be

allowed to access 50% of accrued benefits where an employer is contributing or

L00% where it is only the member contributing.

- . Extension of Timeline for Submission of Actuartal Report

Issue

Regulation 31 of Occupational Regulations require defined benefits schemes to

be valued by an actuary at least once every three years and a copy of the

valuation report be submitted to the authority within five months from the

financial year end of a scheme.

Given the complexity of actuarial valuation and the process needed for the

trustee and the sporsor to complete the valuatiorl the five-month period

provided has proven to be inadequate to submit a quality and accurate report

based on recent audited accounts. This will also ensure that members receive

the correct valuation, their benefits and adequate funding of the scheme is done

by the employer.

Propoeal

The Authority proposes to amend Regulation 31 of Retirement Benefits

(Occupational) Regulations to extend the submission period from five months

to six months after the scheme's financial year ends.
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RecommendaHon

The Authority recommends adoption of the proposal as the six months' period

will accord actuaries sufficient time to undertake quality work and the scheme

to submit a valuation report to the Authority.

4. Claity uniler RegulationTS(3) of the Occapational Regu.lations.

Issue

Regulation 18(3) provides:

(3) Thz scheme rules shall prooide that a member of the scheme slull not be permitted

to withdrau tnefi or uithdrau his fu ts m the schcmc zohilst le

remains an emplayee of the sponsor unless -
(a) lu becomes a member of anotlwr scheru established for tlu benefit of

e m plgyge s eflha!spe!js9!.; or

@) he attains the retirement age proaidcd for in the scheme rules.

The plain reading of this regulation specifically part (a); it seerns to imply that

a member who is changing scheme courtesy of the sponsor establishing a new

one (like for instance changing from DB to DC) can be allowed to withdraw

their membership or benefits while still in service of the same Sponsor.

ltopoeal

The Authority proposes tha!

(i) Regulation 18(3) (a) of Retirement Benefits (Occupational) Regulations be

deleted

(ii) Regulation 27(a) of Retirement Benefits (Umbrella) Regulations also be

deleted.

RecomrnendaHon

The Authority recommends deletion of the regulations to address some of the

contentious issues that arise when a scheme closes and another is registered
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with a different name by the same sponsor. There is no vacuum when a Sponsor

is changing schemes from a defined benefit to a defined contribution.

5. Clang unilet Regulation 27 (c) of the Umbella Regulations.

Issue

Regulation 27 (c) of the Umbrella Regulations provides; -

A member of the schcme shall not be yrmitted to zaithdrau from mcmbershio or

uithdrau his benefts from the scheme whilst he remoins an employee of the employer

unless he -
(c) has need related to oersorul aotitude for which the trustees hroe qioen aoorcval

and obtained oior written con*nt of the Authoritu

Part (c) of the Regulation is very confusing. It has never been clear what is

personal aptitude and who determines what it includes. The same leeway is

also not grven to members under the Occupational Regulations. Personal

aptitude in this case can be interpreted differently by boards of trustees. It

therefore, can be adversely used to create leakages tfuough early withdrawals

of accrued benefits defeating the main goal of a pmsion scheme which is to

accumulate savings as a means of livelihood in retirement.

Proposal

The Authority proposes to delete Regulation 27(c) of the Umbrella Regulations

Recommendation

Personal aptitude provision be deleted as the retirement benefits arrangement

in Kenya do not provide for personal aptitude which is a lealage in the

accumulation of retirement benefits. Personal aptitude can be catered for under

other arrangements like Saccos, Chamas, etc.
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6. Deeils of Ailhererce by Employers Participating in llmbdla Schemes

aill lnilioiilual Pansion Plats (IPPS)

Issue

The Authority's mandate includes amongst others;

i. To regulate and supervise the establishment and management of

retirement benefi ts schemes;

ii. To protect the interests of members and sponsors of retirement benefits

sector;

To fulfil the said mandate, there is need for the authority to receive trust deeds

and rules or deeds of adherence establishing a scheme. However, curently

there is no requtement for Umbrella Schemes and IPPs to submit to the

Authority deed of adherence when participating employers subscribe to an

existing scheme. This creates a challenge for instance when there is non-

compliance and the authodty is required to intervene in the case of unremitted

contributions. The authority may not be able to pursue the respective

employers who have not remitted contributioru since the deed of adherence

has not been submitted.

Proposd

1. The Retirement Benefits (Umbrella) Regulations be amended to require

Umbrella schemes to submit deeds of adherence by participating

employers to the Authority.

2. Amend the Individual Retiremmt Benefits Regrrlations as follows;

i. Regulation 2 of the Individual Regulations be amended by inserting

the following new definition in proper alphabetical sequence; -

"deed of adherence" mears an instrument in writing between an employer, the

trustees and the sponsor in which the employer irrevocably undertakes and
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binds itself to the trusts of the scheme upon which the sponsor and the Eustees

in reliance thereto have without other conditioru admitted the employer to join

and participate in the provision of retirement benefits to its employees on the

terms expressed in the scheme rules;

ii. Regulation 7 of the lndividual Regulatioru be amended by inserting

the following paragraph immediately after paragraph (f)-

Provided that where an employer is conkibuting for the employees, they shall

execute a deed of adherence and submit to the Authority. For the case of deed

of adherence that have been signed, the schemes will be required to submit

within 30 days.

Recommendation

ln order to monitor and enforce remittance of contributions and safeguard the

interests of members in Umbrella and Individual retirement benefits schemes,

it is important for the schemes to submit deed of adherence for participating

employers. This will assist in collation of data and statistics of members

participating in Umbrella and Individual schemes to saleguard their interest.

Winiling-Up of Schemes

Issue

The Authority has observed that occupational schemes that seek voluntary

winding up sometimes take unnecessarily long to liquidate. This happens

regardless of the boards of trustees having full information on all assets on all

assets and liabilities of the scheme. There has been no time limit provided for

voluntary winding up of schemes. This has now become necessary to expedite

the process of voluntary liquidation.
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Proposal

Retirement Benefits Authority (minimum funding level and winding up)

Regulations be amended to incorporate the voluntary winding up period be

limited to three years. Any further extension shall be approved by the

Authority.

Amendment of Regulation 7 will provide for the winding up to be completed

within a period of three years and in the event of an extension, it be approved

by the Authority.

Recommendation

The voluntary winding up is supposed to be completed within a shorter period

as compared to statutory winding up since kustees have fuIl inIormation on all

assets and liabilities of the scheme.

Therefore, the Authority recomrnends a period of three years within which the

Iiquidation exercise should be completed and any further extension be

approved by the Authority for a maximum of one year.

S. Claity anil haffioflisation of Regulation 7 (j) anil 77 of lnilioiilual

rctitenerrt benefits regulations on payment of rctircmett of a ilisableil

member aflil oesting of beaefits.

Issue

The heading at 17 is reading "retirement of a disabled memhr" while the

paragraph is on vesting of benefits.

Regulation 7 (i) provides for vesting of benefits of one year for employey's

contributions and immediate for a member contribution.

17(a) provides for vesting of benefits of one year for employer's contributions

The vesting period for contributions in a registered retirement benefits scheme

is immediate hence the need to harmonise the two clauses.
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Proposal

The Authority proposes tha!

i) The heading on Regulatio n 77 of individual retirement benefits scheme be

amended to read "vesting of benefits."

ii) The Authority proposes that vesting periods in Regulation 7f) and 17(a) be

amended to immediate.

RecommendaHon

The Authority recommends harmonisation of vesting period on access of

employer benefits in Occupational, Umbrella and IPP arangements to

immediate.

9. Registration of Corporute Truste{Sticter Requirements on who can

act as Cotorate Trustee

Issue

The Act provides for the definition of a trust corporation and the requkement

to have capital of not less than Kesl0 million. The corporate trustee provides

essential hustee services to lndividual retirement benefit schemes and Income

Drawdown as required by retirement benefits tegislation. Other than the

capitalization requirement and the need to observe other regulations pertaining

to individual Custees, they have no requirement for registration. In additiory

the corporate trustee may appoint a single individual to run the affairs of a

scheme which is not a good governance practise for a scheme.

However, the corporate trustees have no registration requirement by the

Authority despite the role they play in the managemmt of retirement hrefits
schemes.
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Proposal

i) Amendment to the Retirement Benefits Act

The Authority proposes to introduce a requirement for corporate trustees to be

registered and file returrts under the retirement benefits act as follows;

a) Amend sec. 23(1) of tlu Retirement Benefts Act to includc corporate trustee

b) lntroiluce a nao Sec. 26A Under tlu Retirement Benefts Act on rcquirements

of corporatc trustee for registration as follotos;

Reouirements for resistration of a Comorate Truetee

No applicant for regiskaHon as a Corporate Trustee shall be retistered
unle8s such applican! -

1) is a limited liability company incorporated under the Companies Act
(No. 17 of 2015) which is for the time being empowered (by or under any
written law, its charter, memorandum of association, deed of settlement
or other instrument constituting it or defining its powers) to mainly
undertake Eusts:

2) has such minimum paid up share capital as may, from time to time, be

Prescrihd;
3) is capable of meeting the obligations to members and sponsors specfied

in the scheme rules;
4) has the professional and technical capacity and adequate operatiorurl

sysEms to perform its functions;
5) has never been a Corporate Trustee of any scheme fund which has been

either deregistered, wound up or placed under an interim administrator
due to any fault, either fully or partially, of the Corporate Trustee

6) has never been involved in the management or administration of a

scheme which was deregistered for any failure on the part of the
management or the administration thereof;

7) has in its Board of Directors and top management such number of
persons as may be prescribed who are academically and professionally
qualified in matters relating to administration of schemes, insurance,
Iaw, accounting, actuarial science, economics, banking, finance or
inveshnent of scheme funds;

e) ieaaqrsc;rsfiqqidaqoa
9) meets such additional requirements as nuy, from time to time, be

prescribed.
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