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THE PUBLIC PROCUREMENT AND DISPOSAL
ACT' 2005

2005No.3

Shon lrtlc and

commcnccllrcnt

Purposc of rhc

AN ACT of Perlirmcnt to cstrblish procedurcs for

ellicicnt public procurcment rnd for the

disposel oi unscrvicelble, obsolete or surplus

stores, essets end equlpment by public entitics

end to providc for other releted metters

ENACTED by the Parliament of Kenya as follows:-

PART I . PRELIMINARY

l. This Act may bc cited as the Public Procurement

and Disposal Act, 2005 and shall come inlo operatlon on

such daie as the Minister may, by notice in the Gazette'

appoint.

2. The purpose of this Act is to establtsh procedures

for procuriment and the disposal of unserviceable'

obsoiete or surplus stores and equipment by public

entities to achieve the following objectives -
(a) to maximise economy and efficiency,

(b) to promote competition and ensure that

comPetitors are treated fairlY;

(c) lo promote the intcgrity and faimess of those

procedures;

(d) to increase transparcncy and accountability in

those Proccdurcs; and

(e) to increase public confidence in those

procedures.

I
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(f to facilitate the promotion oflocal industry and
economic development.

"comlption" has the meaning assigned to it in the Anti
Comrption and Economic Crimcs, Act 2003 and includes
the offering, giving, receiving or soliciting ofanything of
value to influence the action of a public official in the
procuremcnt or disposal process or in contract execution.

No.3

No I of 2ml

3.(1) In this Act, unless the context otherwise Dcfiirrtrons

requires -
"accounting officer" means -
(a) for a public entity other than a local authority,

the person appointed by the Permanent
Secretary to the Treasury as the accounting
officer or, if there is no such person, the chief
executive ofthe public entity; or

(b) for a local authority, the town or county clerk
ofthe local authority;

"Advisory Board" means the Public Procuremenl
Oversight Advisory Board established under section 2l ;

"Authority" means the Public Procurement Oversight
Authority established under section 8;

"candidate" means a person who has submitted a
tender to a procuring entity;

"citizen contractor" means a natural person or an
incorporated company wholly owned and controlled by
persons who are citizens ofKenya;

"contractor" means a pcrson who enters into a
procuremcnt contract with a procuring entity;
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"Dircctor-General" means the Director-General of
the Authority provided for under section l0;

C.p,lt6

"disposal" means the divestiture of public assets,

including intcllectual and proprietary rights and

goodwill and other rights of a procuring entity by any

mcans including sale, rental, lease, franchise, auction or

any combination however classified, other than those

regulatcd by any other written law;

"fraudulent practice" includes a misrepresentation of
fact in ordcr to influencc a Procurement or disposal

process or the exercise of a contract to the detriment of
the procuring entity, and includes collusive practices

amongst biddcrs prior to or after bid submission designed

to establish bid prices at artificial non competitive levels

and to deprivc the procuring entity ofthe bcnefits of free

and open compctition;

"goods" includes raw materials, things in liquid or

gas form, clectricity and services that are incidental to the

supply of thc goods;

"local contractor" means a contractor who is

registered in Kenya under the Companies Act and whose

opcration is bascd in KenYa;

"Ministcr" means thc Minister responsible for

matters rclating to finance;

'lrescribcd" means prcscribcd by rcgulation under

this Act;

"procuremcnt" means the acquisition by purchase,

rental, leasc, hire purchase, liccnse, tenancy, franchise,

or by any othcr contractual means of any type of works,

assets, serviccs or goods including livestock or any

combination;
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"procuring entity', means a public enrity making a
procurement to which this Act applies;

"public entity"

(a) the Govemment or any depanment of the
Government;

(b) the courts;

under the

No. 3

Crp 26t

cry ,la6

(ip.t9r

No 12 of 1997

(c) the commissions established
Constitution;

(d) a local authority under the Local Government
Act;

(e) a state corporation within the meaning of the
State Corporations Act;

(f) the Cenrral Bank of Kenya established under
the Central Bank of Kenya Act;

(g) a co-operative society esrablished under the
Co-operative Societies Act;

(h) a public school
Education Act;

within the meaning of the Crp 2l I

(i) a public universiry within the meaning of rhe
Universities Act;

() a college or othcr educarional institution
maintained or assisted out ofpublic funds; or

(k) an entity prescribed as a public entity for the
purpose of this paragraph;

C.p 2l0B
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"public funds" has the meaning assigned to it in the

Exchequer and Audit Act and includes monetary

resources appropriated to procuring entities tkough the

budgetary process, as wcll as extra budgetary funds,

including aid grants and credits, put at the disposal of
procuring cntities by foreign donors, and revenues of
procuring entities;

C.p 412

"Revicw Board" means the Public Procurement

Administrative Review Board established under section

25;

"services" means any objects of procurement or

disposal other than works and goods and includes

professional, non professional and commercial types of
services as well as goods and works which are incidental

to but not exceeding the value ofthose services;

"the regulations" means regulations made under this

Act;

'trgent nced" means the need for goods' works or

services in circumstances whcre thcre is an imminent or

actual threat to public hcalth, welfare, safety, or of
damage to proPerty, such that engaging in tendering

procecdings or other procurement methods would not be

practicable;

"works" means the construction, repair, renovation or

demolition of buildings, roads or othcr structures and

includcs -
(a) the installation ofequipmcnt and materials;

@) sitc prcparation; and

(c) other incidental services.
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) The business and affarrs of the Advisorv Board
conducted in accordance with the Second

No. 3

Procedur!s ol
Adrrsory tlo.rd

. . (2) Except as provrded rn the Second Schedule. the
Advisory Board may regulate lts own procedure.

(3) Five nomrnated members of the Advisory Board
shall conslilute a quorum for the lransact,.n'"f;;;
bust ness of the Board

(4) The Advisory Board may rnvtte any person to

1,,::d u:y of rrs meerrngs anJ to panicrp"" i. ii,
oeltberatlons, but such an invitee shall not have a vote in
any decision of the Board.

L'- Publrc Procuremenl AdmtnfitratNe Revtcw Board

25.( I) 'lhe Public procuremenl Complaints, Review
and Appeal Board establrshed under the Excfr"qr", urOAudit (Public procuremenr) Regulations, ,00l -i;
continued under this Act as the puUfic p.ocrrem"ni
Administrativc Review Board.

_ (2) The compositron and membership of the Review
Board shall be in accordance with the regulations. 

-

Revlcw Board

I N 5l/:0ul

(3) The Authority shall
servlces to the Revrew Board.

providc administratrve

PART III _ INTERNAL ORCANISATION OF PUBLIC
ENTITIES RELATING TO PROCUREMENT

26.(l) For the purpose of ensuring that its decisions
are. made in a systematic and structuied *uy, u puUii.
entity shall establish procedures to provide for the
makrng of decisions, on behalf of the public entity,
relating to procurement.

Thrcshold mrurr
and scgrctrlton
of
rcsponsrbrlrtres
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(2) l-he procedures requlrcd under subsectlon (l)
shall be conststetll \\ lth this Act and the regulations

(3) All procurcment shall bc

(c) handled by different offices in respect of
procurement initiation, processing and recerpt

of goods, works and services.

(a) wrthrn the approved budget ol'the procurlng

entiry and shall be planned by thc procuring

entrtl conccrned through an annual

procuremenl Plan;

(b) unde(aken by a procuring entlty as per thc

threshold matrlx as set out in lhe regulatlons'

(4) A publrc entit)' shall establish a tender

committee, procurement unit and such other bodles as are

required under the regutations for the purpose of making

suih decisrons on behalf of the public entity as are

specrfied ln this Act and the regulations

(5) A tender commlttee or body establishcd undtr

subsection (4) shall be established in accordance with the

regulatlons and shall -

(a) consist ofnot tess than five membcrs,

(b) have as ils secretary. the

professional in charge of the

unit.

procurcment
procurement

(6) A procuring entity shall not commence any

procurement procedure untll it ls satisfied that sufllcient

i"unds have been set aside in its budget to meet the

obligations of the resulting contract.
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(7) A procurement unit establtshed under
subsection (4) shall be staffed with procurc'menl
professionals whose qualrfications have becn recognrsed
by the Authorrty

(8) For the purpose of this sectron. a "procurement
professional" means a person who -

(a) has professional qualifications rn procurement
and supply management lrom a recognrsed
institution,

(b) is engaged rn a calling or occupation rn whrch
recourse to procurement is directll' or
indirectly involved and has expcriencc in the
practrse of procurement; and

(c) is a member of a recognrsed tnstirute of
purchasing and supply

(9) 'l'he levcl ofquallficatlon and experrence requrred
of procurement professionals under subsection (8) shall
be as prescribed.

(10) The Authority shall lacrlrtate the establrshmenr
of an examination body for procurement professronals
and shall ensure support for their professional
association.

27 (l) A public entity shall ensure rhat rhis Act. rhe
regulations and any directions of the Authoritl, are
complied with respect to each of irs procurements.

(2) The accounting officer of a public entity shall
be primanly responsible for ensuring rhat the public
entity fulfils its obligations under subsection ( I ).

No. 3

Rtsponsrhrltl\
k)r cortlnltrnts
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(4) Contractors,
comply with all the
regulatlons.

and consultants shall
of thrs Act and the

70
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(3) Each employec of a public entity and each
mcmber of a board or committee of the publrc entity shall
ensure, within the areas of responsibility of the employee
or member, lhat thts Act, the regulations and any
dtrections of the Authority are complred rvith.

2(n5

suppliers
provrsions

(5) 'Ihc accounting officer may use the procurement
unit and tender commrttee of another procunng enttty
which shall carry out the procurement in accordancc rvith
thrs Act and the regulalions.

(6) The Authority shall have power to transl'er the
procuring responsibility ofa procuring entity to another
procuring entity or procuring agent in the event of delay
or in such other instances as may be prescrrbed

28.(l) A procunng entity may appornl a
procurement agent, on competttlye basis. to carry out
such procurement procccdrngs on its behalf as may be
prescribed.

(2) The Authority shall pre-qualify procuring
agents to be engagcd by a procuring entity pursuanl to
subsection ( l).

(3) A procuring agent shall be regrsrered u,ith rhe
Authority and where the procuring agent ts undertakrng
procurement on behalf of a procurement entlty. the
procuring agent shall comply rvith the provisions of thrs
Act and the regulations.



7t

2005 Public Procurement and Disposal

PART IV . GENERAL PROCUREMENT RULES

29.(l)For each procurement, the procuring entity
shall use open tendering under Part V or an alternative
procurement procedure under Part Vl.

(2) A procuring entity may use an alternative
procurement procedure only il that procedure is allowed
under Part VI.

(3) A procuring entity may use restricted tendering
or direct procurement as an alternative procurement
procedure only if, before using that procedure, the
procuring entity -

(a) obtains the writien
committee; anC

approval of its tender

(b) records in writing the reasons for using the

altemative procurement procedure.

(4) A procuring entity shall use such standard tender
documents as may be prescribed.

30,( l) No procuring entity may structure procurement
as two or more procurements for the purpose ofavoiding
the use ofa procurement procedure.

(2) Any person who contravenes the provisions of
this section shall be guilty ofan offence.

(3) Standard goods, services and works with known
market prices shall be procured at the prevailing real

market price.

(4) Public officials involved in transactions in
which standard goods, services and works are procured at
unreasonably inflated prices shall, in addition to any
other sanctions prescribed in this Act or the regulations,

No. 3

Choice of
procurefircnt
procadure.

Ptocuremen( not
to ba split or
inflatcd.
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for lhe loss

No.3

Qurlrlicalrons to
bc awardcd
contI'cl

be required to pay the procuring entlty
resulting from therr actions.

31.(l)A person is qualified to be awarded a
contract for a procurement only if the person satlsfies the

following criteria -
(a) the person has the necessary qualifications,

capabillty, experience, resources, equipment and

facilities to provrde what is being procured;

(b) the person has the legal capacity to enter rnto a

contract for the procurement;

(c) the person is not insolvent, in receivership.

bankrupt or in the process of being wound up
and is not the subject of legal proceedtngs

relating to the foregoing;

(d) the procuring entity is not precluded from
entering into the contract with the person under
section 33,

(e) the person rs not debarred from participating in
procurement proceedings under Part IX.

(2) The procuring entity may require a person to
provide evidence or information to establish that the

criteria under subsection ( l) are satisfied.

(3) 1he criteria under subsection ( l) and any
requirements under subsection (2) shall be set out in the
tender documents or the request for proposals or
quotations or, if a procedure is used to pre-quali!
persons, in the documents used in that procedure.

(4) The procuring entity shall determine whether a
person is qualified and that determination shall be done



2005

using

putt," prorurrllnt and Disposat

the criteria and requirements set out in the

No. 3

Prr{udrlicltrdl
paoc.dut6

documents or requests described in subsection (3)

(5) The procuring entity may disquali$ a person for
submitting false, inaccurate or incomplete information
about his qualifi catiojs.

(6) No person shall be excluded from submitting a
tender, proposal or quotation in procurcment proceedings
exccpt under this section and under section 39

(7) Procuring entities shall use creative approaches,
such as design and build in order to enhance efficiency of
the procurement process and project implementation

32. To identifl qualified persons a procuring entity
may use a pre-qualification procedure or may use the
rcsults of a pre-quahfication procedure used by another
public entity.

33,(l) Except as expressly allowed undcr the
regulations, a procuring entity shall not enter into a
contract for a procurement with -

Lrmrlrllon on
contnrcE wrth
cmPloF'cs, ctc

(a) an cmployec of the
ncmber of a board
procuring entity;

procuring entity or a
or committee of the

(b) a Minister, public servant or a member of a
board or committee of the Govemment or any
department of the Govemment or a person
appointed to any position by the President or a
Minister; or

(c) a person, including a corporation, who is related
to a person described in paragraph (a) or (b).

(2) Whether a per$n is relatcd to another person for
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the purpose of subsection (l)(c) shall be determined in
accordance with the regulations.

34.(l)The procuring entity shall prepare specific
requirements relating to the goods. works or services
being procured that are clear, that give a correct and

complete dcscription of what is to be procured and that
allow for fair and open competition among those who
may wish to participate in the procurement proceedings.

(2)The specific requirements shall include all the
procuring entity's technical requirements with respect to
the goods, works or services being procured.

Spccrlic
rcqurrcmcnE

(3) The technical requirements shall,
appropriate -

where

(a) relate to performance rather than to design or
descriptive characteristics; and

(b) be based
standards.

on national or international

(4) The technical requirements shall not refer to a

particular trademark, name, patent, design, type,
producer or service provider or to a specific origin
unlcss -

(a) there is no other sufficiently precise or
intelligible way of describing the requirements;
and

(b) the requirements allow equivalents to what is
referred to.

35. A tender, proposal or quotation submitted by a
person shall include a statement verirying that the person
is not debarred from participating in procurement

Vdrficrlron thd
nor &barrcd
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proceedings under Part IX and a declaration that the
person will not engage in any corrupt practice.

36.(l) A procuring entity may, at any time, terminate
procurement proceedings without entering into a
contract.

(2) The procuring entity shall give prompt notice of
a termination to each person who submitted a tender,
proposal or quotation or, if direct procurement was being
used, to each person with whom the procuring entity was
negotiating.

(3) On the request of a person described in
subsection (2), the procuring entity shall give its reasons
for terminating the procurement proceedings within
fourteen days ofthe request.

(4) If the procurement proceedings involved rcnders
and the proceedings are terrninated before the tenders are
opened, the procuring entity shall retum the tenders
unopened.

(5) The procuring entity shall not be liable to any
person for a terminatlon under this section.

(6) A termination under this section shall not be
reviewed by the Review Board or a court.

(7) A public entity that terminates procurement
proceedings shall give the Authority a written report on
the termination.

(8) A report under subsection (7) shall include the
reasons for the termination and shall be made in
accordance with any directions of the Authority with
respect to the contents ofthe repo( and when it is due.

No.3
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37.(l) If the procurement procedure used is open or
restrictcd tendering or a request for proposals,
communications between the procuring entity and a
person seeking a contract for the procurement shall be in
writing.

(2) lf the procurement procedure used is direct
procurement or a request for quotations, communications
between the procuring entity and a person seeking a
contract for the procurement shall either be -

(a) in writing; or

(b) referred to and confirmed in writing

(3) To the extent allowed under written directions
of the Authority, electronic communications may be used
instead of written communications.

38.(l) Afler the deadline for the submission of
tenders, proposals or quotations -

(a) no person who submitted a tender, proposal or
.quotation shall make any unsolicited
communications to the procuring entity or any
person involved in the procurement proceedings
that might reasonably be construed as an
attempt to influence the evaluation and
comparison of tenders, proposals or quotations;
and

(b) no person who is not officially involved in the
evaluation and comparison of tenders, proposals
or quotations shall attempt, in any way, to
influence that evaluation and comparison.

(2) A person who contravenes subsection ( l) is guilty
ofan offence and is liable on conviction -
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(a) if the person is an individual, to a fine not

exceeding four million shillings or to
imprisonment for a term not exceeding three
years or to both; or

(b) if the person is a corporation, to a fine not

exceeding ten million shillings.

39.(l) Candidates shall panicipate in procurement

proceedings without discrimination except where

participation is limited in accordance with this Act and

the regulations.

(2) Subject to subsection (8), the Minister shall, in
consideration of economic and social development
factors, prescribe preferences and or reservations in
public procurement and disposal.

(3) The preferences and reservations referred to in
subsection (2) shall -

(a) be non-discriminatory in respect ofthe targeted
groups;

(b) allow competition amongst the eligible;

(c) be monitored and evaluated

(4)The preferences and reservations shall apply to -
(a) candidates such as disadvantaged groups, micro,

small and medium enterprises;

(b) works, services and goods, or any combination
thereof;

No.3
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(c) identified regions; and
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(d) such other categories as may be prescribed

2005

(5) A procuring entity shall, when processlng
procurement, comply with the provisions of this Act and
the regulations in respect ofpreferences and reservations.

(6) To quali$ for a specific preference or reservation,
a candidate shall provide evidence ofeligibility.

(7) The Authority shall mainrain an up-to-dare
rcgistcr of contraclors in works, goods and services, or
any combination thereof, in order to be cognizant at all
timcs of thc workload and performance record.

(8) In applying the prcfcrences and reservations
undcr this section -

(a) exclusive preference shall bc given to citizens
of Kenya where -
(i) the funding is 100% from the Govemment

of Kenya or a Kenyan body; and

(ii) the amounts are below the prescribed
threshold.

(b) a prescribcd margin of preference may be given -

(i) in the evaluation of bids to candidates
offering goods manufactured, mined,
extracted and grown in Kenya; or

(ii) works, goods and serviccs where a
prcfercnce may be applied depending on
the percentagc of shareholding of the
locals on a graduating scale as prescribed.
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Coru prrclrca40.(l) No person, agent or employee shall be involved
in any corrupt practice in any procurement proceeding.

(2) lf a person or an employee or agent of a person

contravenes subsection (l ) the following shall apply -
(a) the person shall be disqualified from entering

into a contract for the procurement; or

(b) if a contract has already been enterod into with
the person, the contract shall be voidable at the

option ofthe procuring entity.

(3) The voiding of a contract by the procuring entity
under subscction (2)(b) does not limit any other legal

remedy the procuring entity may have.

(4) A person, employee or agent who contravenes

subsection (l ) shall be guilty ofan offence.

41.(l)No person shall be involved in a fraudulent
practice in any procurement proceeding.

(2)lf a person contravcnes subsection (l) the

following shall apply -
(a) the person shall be disqualified from entering

into a contract for the procurement; or

(b) if a contract has already been entered into with
the person, the contract shall be voidablc at the

option ofthc procuring entity.

(3) The voiding of a contract by the procuring entity
under subsection (2Xb) does not limit any other legal

remedy the procuring entity may have.

(4) A person who contravenes subscction (l) shall be

guilty ofan offence.

Frrudulcnt
pnctrc!
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42.(l) No person shall collude or attempt lo collude
with any other person -

(a) to make any proposed prrce higher than would
otherwise have been the case;

(b) to have that other person refrain from
submitring a tender, proposal or quotation or
wilhdraw or change a tender, proposal or
quotation; or

(c) to submit a render, proposal or quotation with a
specified price or with any specified inclusions
or exclusions.

(2) lf a person contravenes subsection
following shall apply -

(l) rhe

(a) both pcrsons referred to in subsection (l) shall
be disqualified fiom entering into a contract for
the procurement; or

(b) if a contract has already been entered into with
either person refened to in subsection (l), rhe
contract shall be voidable at the option of the
procuring entity.

_(3) The voiding of a contract by the procuring entity
undcr subsection (2)(b) does not limir any oth; leg;l
remcdy the procuring entity may have.

(4) A person who contravenes subsection ( I ) shall be
guilty ofan oflence.

43.(l)-An employee or agent of the procuring entity
or a member of a board or committee of the procuring
entity who has a conflict of interest with respect to i
procuremcnt 

-
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(a) shall not take part in the procurement
proceedings; and

No.3
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(b) shall not, after a procurement contract has been

entered into, take part in any decision relating
10 the procurement or contract.

(2) An employee, agent or member described in
subsection (l) who refrains from doing anything
prohibited under that subsection that, but for that
subsection, would have been within his duties shall
disclose the conflict of interest to the procuring entity.

(3) If a person contravenes subsection (l) with
respect to a conflict of interest described in subsection
(5Xa) and the contract is awarded to the person or his
relative or to another person in whom one of them had a
direct or indirect pecuniary interest, the contract shall be

voidable at the option ofthe procuring entity.

(4) The voiding of a contract by the procuring entity
under subsection (3) does not limit any other legal
remedy the procuring entity may have.

(5) For the purpose of this section, a person has a
conflict of interest with respect to a procurement if the
person or a relative ofthe person -

(a) seeks, or has a direct or indirect pecuniary
inter€st in another person who seeks, a contract
for the procurement; or

(b) owns or has a right in any property or has a

direct or indirect pecuniary interest that results
in the private interest of the pcrson conflicting
with his duties with respcct to the procurement.
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(6) In this section, 'telative" means -

2005

(a) a spousc, child, parent, brother or sister;

(b) a child, parent, brother or sistcr of a spouse; or

(c) any other prescribed relative.

(7) For thc purposc of subsection (5), the following
arc pcrsons sccking a contract for a procurcmcnt -

(a) a pcrson submitting a tcnder, proposal or
quotation; or

(b) if direct procurcmcnt is being used, a person
with whom thc procuring cntity is ncgotiating.

(8) Any pcrson who contravcncs thc provisions of
this scction shall bc guilty ofan offence.

44,(l) During or aficr procwcment proccedings, no
procuring entity and no employee or agent of the
procuring cntity or mcmbcr of a board or committce of
thc procuring entity shall disclose the following -

(a) information relating to a procurcment whose
disclosure would impcde law enforcement or
whose disclosurc would not be in the public
intcrest;

(b) information rclating to a procurcment whosc
disclosurc would prcjudicc legitimatc
commercial intcrcsts or inhibit fair compctition;

(c) information rclating to the cvaluation,
comparison or clarification of tenders, proposals
or quotations; or

{

I
Conlidcntrdrty
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(d) the contents oftenders, proposals or quotations
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(2) This section does not prevent thc disclosure of
information if any of the following aPply -

(a) the disclosure is to an employee or agent of the

procuring entity or a member of a board or

committee of the procuring entity involved in the

procur€ment proceedings;

(b) the disclosure is for the purpose of law

enforcement;

(c) the disclosure is for the purpose of a review

under Part VII or an investigation under Part

VIII or as required under section 105;

(d) the disclosurc is pursuant to a court order; or

(e) the disclosure is allowed under the regulations.

(3) Notwithstanding the provisions of subsection (2)'

the disclosure to an applicant sceking a rcview undcr Part

VII shall constitute only thc summary rcfened to in
section 45(2)(e).

(4) Any person who contravenes the provisions of
this scction shall bc guilty ofan offence.

45.(l) A procuring entity shall kecp records for each

procuement for at least six years aftcr thc rcsulting

contract was entered into or, if no contract resultcd, aftcr

thc procurement procecdings wcre terminatcd.

(2) Thc records for a procurcmcnt must includc -
(a) a bricf description of thc goods, works or

scrvices bcing procurcd;



No. 3
84

Public Procuremcnt and Disposal 2005

(b) if a prooedure other than open tendering was
used, the reasons for doing so;

(c) if, as part of the procurement procedure,
anything was adverlised in a newspaper or other
publication, a copy of that advertisement as it
appeared in that newspaper or publication;

(d) for each tender, proposal or quolation that was
submitted -

(i) the name and address of the person
making the submission; and

(ii) the price, or basis of determining the
price, and a summary of the other
principal terms and conditions of the
tender, proposal or quotation;

(e) a summary of the evaluation and comparison of
the tenders, proposals or quotations, including
the evaluation criteria used;

(f) if the procurcment proceedings were terminated
without resulting in a contract, an explanation of
why they were terminated;

a

(g) a copy of cvery documcnt that this Act requires
the procuring entity to prepare; and

(h) such other information or documents as are
prescribed.

(3) After a contract has been awarded or the
procurement proceedings have becn terminated, the
procuring entity shall, on request, make the records for
the procurement availablc to a person who submined a
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tender, proposal or quotation or, if direct procurement
was used, a person with whom the procuring entity was
negotiating.

(4) The procurilg enriry may charge a fee for
making the records available but the fee shall not exceed
the costs of making the records available.

(5) No disclosure shall be made under subsection (3)
that would be contrary to section 44(l), but a disclosuie,
under sutsection (3), ofanything described in paragraphs
(a) to (f of subsecrion (2) shall be deemed not to be
contrary to paragraphs (b) to (d) ofsection 44(l).

(6) A procuring entity shall maintain a proper filing
system with clear links between procurement and
expenditure files.

46.(l)The Authority shall publish notices of the
contracts auarded by procuring entities together with
such other information as may be prescribed.

(2) The Authority shall issue directions goveming the
publication of notices under this section, inclu-ding
directions speci$ing what must be included in a notic!
and how it musr be published.

47. An amendment to a contract resulring from thc
use of open tendering or an altemative procurement
procedure under Part VI is effective only if_

(a) the amendment has becn approved in writing by
the tender committee of the procuring entiry; ;d

(b) any contract variations are based on the
prescribed price or quntity variations for goods,
works and services

No.3
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48. The following shall apply with respect to
overdue amounts owed by a procuring entity under a
contract for a procurement -

(a) unless the contract provides othcrwise, the
procuring entity shall pay interest on the overdue
amounts; and

(b) the intercst to be paid under paragraph (a) shall
be in accordance with prevailing commercial
bank rates.

49.( | ) The following shall apply in relation to a

contract for a procurement -
(a) the Director-General, or anyone authorised by

the Director-General, may inspect, at any
reasonable time, the records and accounts ofthe
procuring entity and contractor relating to the

contract and the procuring entity and contractor
shall co-operate with and assist whoever does

such an inspection; and

(b) the Controller and Auditor-General, or an

auditor authorised by the Controller and

Auditor-General, may audit the accounts of the
procuring entity and contractor relating to the
contract and the procuring entity and contractor
shall co-operate with and assist whoever does
such an audit.

(2) The costs ofan audit under subscction ( l)(b) shall
bc bomc by thc Authority if thc audit was conducted at

the request of the Director-General.
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PARTV-OPENTENDERTNG

50. This Part sets out the requirements for open
tendering.
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51. The procuring entity shall prepare an invitation
to tendcr that sets out the following -

(a) the name and address ofthe procuring entity;

(b) the tender nuinber assigned to the procurcment
proccedings by the procuring entity;

(c) a brief description of the goods, works or
services being procurcd including thc time limit
for dclivery or completion;

(d) an explanation of how to obtain thc tender
documents, including the amount ofany fce;

(e) an explanation of where and when tenders must
be submitted and where and when the tenders
will be opcned; and

(f) a statcment that those submitting tcnders or
their reprcsentatives may attend the opcning of
tenders.

52.(l)Thc procuring entity shall prepare tcndcr
documents in accordancc with this section and thc
regulations.

(2) The tcnder documcnts shall contain enough
information to allow fair competition among those who
may wish to submit tenders.

(3) The tcnder documents shall set out the
following -

(a) the specific requirements prcparcd undcr scction
34 relating to the goods, works or services

No.3
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being procured and the time limit for delivery or
completion,

(b) if works are being procured, relevant drawings
and bills of quantities;

(c) the general and specific conditions to which the
contract will be subject, includrng any
requlrement that performance security be
provided before the contract is entered lnto.

(d) the tender number assigned to the procurement
proceedings by the procuring entiry:

(e) instructions for the preparation and submission
oftenders including -
(i) the forms for tenders;

(ii) the number of copies to be submitted
with the original tender;

(iii) any requirement that tender security be
provided and the form and amount of
any such security; and

(iv) any requirement that evidence b€
provided of the qualifications of the
person submining the tender;

(f) an explanation ofwhere and when tenders must
be submitted, a statement that the tenders will
be opened immediately after the deadline for
submitting them and an explanation of where
the tenders will be opened;

(g) a statement that those submining tenders or
their represcntatives may anend the opening of
tenders;



2005

89

Publtc Procuremcnt and DrsPosal

(h) a statement of the Period during which tenders

must remain valtd;

(i) the procedures and criteria to be used to
evaluate and compare the tenders;

(i) a statement that the procuring entity may' at any

time, terminate the procurement proceedtngs

wlthout entering into a contract; and

(k) anything else required, under this Act or the

regulations, to be set out in the tender

documents.

53.(l) A procuring entity may amend the tender

documents at any time before the deadline for submitting

tenders by issuing an addendum.

(2) An amendment may be made on the procuring

entity's own initiative or in response to an inquiry

(3) The procuring entity shall promPtly provide a
copy of the addendum to each person to whom the

procuring entity provided copies of the tender

documenls.

(4) The addendum shall be deemed to be part of the

tender documents.

54.(l)The procuring entity shall take such steps as

are reasonable to bring the invitation to tender to the

attention of those who may wish to submtt tenders.

(2) tf the estimated value of the goods, works or
services being procured is equal to, or more than the

prescribed threshold for national advertising, the

procuring entity shall advertise, at least twice in a

No.3
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newspaper of general nationwide circulation which has
been regularly published for at least two years before the
date of issue of the advertisemenl, and on its website in
instances where the procuring entity has a website, and
the advertisement shall also be posted at any conspicuous
place reserved for this purpose in the premises of the
procuring cnrity as certified by rhe head of the
procurement unit.

55.( I ) The time allowed for the preparation of
tenders must not be less than the minimum pcriod of time
prcscribed for the purposc of this subsection.

(2) For the purpose of this section, the time allowed
for the preparation of tenders is the period of time
bctwcen whatever steps the procuring intity takes to
bring the invitation to tender to the attention of those
who may wish to submit tenders and the dcadline for
submitting tenders.

(3) If the tender documents are amended under
section 53 when the time remaining before the deadline
for submitting tenders is lcss than one third of the time
allowed for the preparation of tcnders, the procuring
entity shall extend the deadline as necessary to allow thi
amendment of the tendcr documcnts to bc taken into
account in the preparation or amendment oftenders.

Trmc for
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. 55.(l) The procuring enrity shall provide copres of
thc tender documents expeditiously and in accordance
with the invitation to tcnder.

(2) The procuring cntity may charge such fees as
may be prescribcd for copies of the tender documents.

57.(l)A procuring entity may require that tender
security be provided with tenders.

(2) The procuring entity may determine the form and

Tcndcr sccuflty
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amount of the tender security' subject to such

requirements or limits as may be prescribed.

(3) Tendcr security shall be forfeited if the person

submitting the tender -
(a) withdraws the tender after the deadline for

submitting tenders but before thc expiry of the

period during which tenders must remain valid;

(b) rejects a correction of an arithmetic error under

section 63; or

(c) refuses to entcr into a written contract as

required under section 68 or fails to fumish any

required pcrformance securiry.

(4) The procuring entity shall immediately release

any tender security if-

(a) the procurement proccedings are terminated;

(b) the procuring entity determines that none ofthe
submitted tenders is responsive; or

(c) a contract for the procurement is entered into.

5S.(l) A tender must be in writing, it must be signed

and it must be sealed in an envelope.

(2) A tender and the envelope it is sealed in must

bear the tender number assigned to the Procurement
proceedings by the procuring cntity.

(3) A tender must bc submitted before the deadline

for submitting tendcrs and any tender received after that

deadlinc shall be retumed unopened.
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, (a) fh3 procuring entity shall ensure rhar the place
where tenders must be submitted is open and accessible
and shall provide, in that place, , t"nd", box that
comphes with the prescribed requirements.

(5) Each tender that is delivered shall be placed
unopened in the tender box -

(a) if the tender is delivered by post, by the staffof
the procuring entity immediately upon receipt;
or

(b) ifthe tender is delivered orherwise than by post,
by the person delivering the tender.

(6) If a lender that is delivered by post is
inadvertently opened, the fact of that op"ning .tutt U"
recorded on-the envclope by the person who o]rcned the
tender and then the tender shall be placed in the tender
box.

. (7) If a tender or part of a tender is too large to be
placed in the tender box it shall be receivei in the
manner set out in the tender documenb or the invitation
to tender or, if no such manner is set out, in the manner
determined by the procuring entity.

59.(l) Before the deadline for submitting tendgrs, a
person who submittcd a tendcr may change or withdraw
it in accordance with the following 

-
(a) the change or withdrawal must be in writing;

and

Chrn3d to
t.ndcrs

(b) the changc or withdrawal must bc submined
before the deadline for submitting tcnders andin accordancc with the procedures for
submitting tenders.
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(2) After the deadline for submitting tenders, a person
who submitted a tender shall not change, or offer to
change, the substance of the tender.

(3) The procuring entity shall not attempt ro have the
substance ofa tender changed.

50.(l)The accounting officer shall appoint a tender
opening committee specifically for the procurement in
accordance with the following requirements and such
other requirements as may be prescribed -

(a) the committee
members; and

shall have at least three

(b) at least one of the members shall not
directly involved in the processing
evaluation of the tcnders.

be
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(2) lmmediately after the deadline for submitring
tenders, the tender opening committee shall open all
tenders received before that deadline.

(3) Those submitting tenders or their representatives
may attend the opening oftenders.

(4) The tender opening committec shall assign an
identification number to each tendcr.

(5) As each tender is opened, the following shall be
read out loud and recorded in a document to bc called the
tender opening register -

(a) the name of the person submining the tender;

(b) the total price of the tender including any
modifications or discounts received bcfore thc
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deadline for submitting tenders except as may
be prescribed; and

(c) if applicablc, what has becn given as tender
security.

(6) The procuring entity shall, on request, provide a
copy of the tender opening register to a person
submitting a tender.

(7) Each member of the tender opening committee
shall -

(a) sign each tender on one or more pagcs as

determined by the tcnder opening comminee;
and

(b) initial, in cach tcnder, against the quotation of
thc price and any modifications or discounts.

(E) The tender opcning committee shall prepare

tender opening minutes which shall set out -
(a) a record ofthe procedure followed in opening the

tendcrs; and

(b) the particulars of thosc persons submitting
tendcrs, or their represcntativcs, who attended
thc opcning ofthe tcndcrs.

(9) Each membcr of thc tender opcning committee
shall sign thc tcnder opening minutcs.

61.(l) Beforc the expiry of the period during which
tendcrs must remain valid thc procuring entity may
extcnd that pcriod.

Ertmlon of
E,l&r vafidrty
pGflod

(2) Thc procuring cntity shall give notice of an
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cxtension under subsection (l) to each person who
submitted a tender.

(3)An extension under subsection (l) is subject to
such restrictions and rcquirements as may bc prcscribed.

(4) For grcatcr ccrtrinty, tendcr security shall be
forfeited if a tcnder is withdrawn during an extension
under subsection (l ).

52.(l) The procuring cntity may request a clarification
ofa tender to assist in the evaluation and comparison of
tcnders.

(2) A clarification may not changc the substance of
the tender.

63.(l ) The procuring entity may correct 8n arithmetic
crror in a tender.

(2) The procuring cntity shall give prompt notice of
thc concction ofan error to the person who submitted the
tender.

(3) If thc pcrson who submitted the tendcr rcjects the
conrctiorL the tender shall be rejcctcd and the person's
tcndcr sccurity shall be forfcited.

64.(l) A tendcr is rcsponsive if it conforms to all thc
mandatory requirements in the tendcr documents.

(2) The following do not affcct whcther a tcnder is
responsivc -

(a) minor dcviations that do not materially depart
from the rcquirements sct out in thc tcndcr
documcnts; or

No3
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(b) errors or oversights that can be corrected without
affecting the substance ofthe tender.

(3) A deviation described in subsection (2)(a)
shall -

(a) be quantified to the extent possible; and

(b) be taken into account in the evaluatron and
comparison of tenders.

65. lf the procuring entity determines that none of
the submitted tenders is responsive, the procuring entity
shall notift each person who submitted a tender.

Nolrficrtron tfno
rasponsrvc

Evrlurtron of
lendcrs

66.( l) The procuring entity
compare the responsive tenders
rejected under section 63(3).

shall evaluate and
other than tenders

(2) The evaluation and comparison shall be done
using the procedures and criteria set out in the tcnder
documents and no other criteria shall be used.

(3) The following requirements shall apply with
respect to the procedures and criteria referred to in
subsection (2) -

(a) the criteria must, to the extent possible, be
objective and quantifiable; and

(b) each criterion must be expressed so that it is
applied, in accordance with the procedures,
taking into consideration price, quality and
service for the purpose ofevaluation.

(4) The successful tender shall be the tender wirh rhe
lowest evaluated price.

I
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(5) The procuring entity shall prepare an evaluation
repo( containing a summary of the evaluation and
comparison oftenders.

(6) Thc evaluation shall be carried out within such
period as may be prescribed.

67.( l) Before the expiry of the period during which
tenders must remarn valid, the procuring entity shall
notiry the person submining the successful tender that his
tender has been accepted.

(2) At the same time as the person submitting the
successful tender is notified, the procuring entity shall
notifu all other persons submitting tenders that their
tenders were not successful.

(3) For greater certainty, a notification under
subsection (2) does not reduce the validity period for a
tender or tender security.

6t,(l)The pcrson submitting the successful tender
and the procuring entity shall enter into a written contract
based on the tender documents, the successful tender, any
clarifications undcr section 62 and any corrections under
section 63.

(2) The wrinen contract shall be entered into wirhin
the period specified in the notification under section
67(l) but not until at leasl fourteen days have elapsed
following the giving ofthat notification.

(3) No contract is formed between the person
submitting the successful tender and the procuring entity
until the written contract is entered into.

69.(l) Ifthe person submitting the successful tender
refuses to enter into a written contract as required under
section 68, the procuring entity shall notifl, under section

No3

Crcrtron of
contttcl

Notrfic ron of
rw[d of
conlrtcl

Rafusrl to stln
conkact
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67(l), the person who submitred the tender that,
according to the evaluation under section 66, would have
been successful had the successful tender not been
submitted.

(2) Section 67(2), section 6E and this section apply,
with necessary modifications, with respect to the tender
ofthe person notified under subsection (l ).

(3) This section does not apply if the period during
which tenders must remain valid has already expired.

70. The procuring entity shall not request or require,
as a condition of awarding a contract that a person who
submitted a tender undertake responsibilities not set out
in the tender documents.

71, If there will not be effective competition for a
procurement unless foreign persons participate, the
following shall apply -

(a) the invitation to tender and the tender
documents must be in English;

(b) if the procuring entity is required to adve(ise the
invitation to tender under section 54(2), the
procuring cntity shall also advertise the
invitation to tender in one or more English-
Ianguagc newspapcrs or other publications that,
together, have sufficient circulation outside
Kenya to allow effective competirion for the
procurement;

(c) the period of time between the advertisement
under paragraph (b) and the deadline for
submitting tenders must be not less than the
minimum period of time prescribed for the
purpose of this para$aph;

Chrngcs to
conlracl
rcsponsrbrlrtrcs

Intcmrtronrl
lcndarnt

(d) thc technical requirements must, to the extent
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compatible with requirements under Kenyan law,
be based on intemational standards or standards

widely used in intemational trade;

(e) a person submitting a tender may, in quoting
prices or providing security, use a culrency that
is widely used in intcmational trade and that the

tender documents specifically allow to be used;

and

(0 any general and specific conditions to which the

contract will be subject must be of a kind
generally used in intemational tendcring.

P^RT VI - ALTERNATTVE PRocUREMENT PRoCEDURES

72. This Part sets out the requirements for the
procuement procedures that are alternativcs to open

tendering.
A - Restricted tendering

73,(l) A procuring entity may engage in procurement
by means of restricted tendering in such manner as may

be prescribed.

(2) A procuring entity may use restricted tendering
ifthe following conditions are satisfied -

(a) competition for contract, because ofthe complex
or specialised nature of thc goods, works or
scrviccs is limited to prequalified contractors:

(b) the time and cost required to examine and

evaluatc a large number of tendcrs would bc

disproportionate to the value of the goods,

works or scrvices to be procured; and

No.3

P&t sch out
rcqurcmants

whcn rcstictcd
trnd€nng mry
ba uscd

(b) therc is only a few known suppliers of the
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goods, works or services as may be prescribed
in the regulations.

B - Direcl procuremenl

74.(l) A procuring entity may use direct procurement
as allowed under subsection (2) or (3) as long as the
purpose is not to avoid competition.

(2) A procuring entity may use direct procurement if
the following are satisfied -

(a) there is only one person who can supply the
goods, works or scrvices being procured; and

(b) there is no reasonable altemative or substltute
for the goods, works or services.

(3) A procuring entity may use direct procuremenr if
the following are satisfied -

(a) there is an urgent need for the goods, works or
services being procured;

(b) because of the urgcncy rhe other available
methods ofprocurement are impracticall and

(c) the circumstances that gave rise to the urgency
were not foreseeable and were not the result of
dilatory conduct on the part of the procuring
entity.

75. The following shall apply with respect to direct
procurement 

-(a) the procuring entity may negotlate with a person
for the supply of the goods, works or services
being procured;

No3

Whcn drr.ct
procurcmcnl mty
tc uscd

Proccdurc
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the procuring entity shall not use direct
procurement tn a discriminatory manner; and

the resulting contract must be in writing and

signed by both parties.

No.3

Whcn acquast for
proposrls me1 bc

uscd

Procadurc

Notlca tnvltrng
cxprcssrons of
rntclEst

(c)

C - Request for proposals

75.(l)A procuring entity may use a request for
proposals for a procurement if-

(a) the procurement is ofservices or a combinatton
ofgoods and services; and

(b) the services to be procured are advisory or
otherwise of a predominately intellectual
nalure.

(2) Subject to any prescribed restrictions, a procuring

entity may use a request for proposals for a procurement
if the procuring entity would be allowed to use another

altemative procurement procedure for that procurement

under section 73,'14,88 or 90.

77. Sections 7E to 86 set out the procedure for a

procurement using a request for proposals.

78.(l)The procuring entity shall prepare a notice
inviting interested pcrsons to submit expressions of
interest.

(2) The notice inviting expressions of interest shall

set out the following -
(a) the name and address ofthe procuring entity;

(b) a brief description of the services being
procured and, if applicable, the goods being

procured;
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(c) the qualifications necessary to be invited to
submit a proposal; and

(d) an explanation of where and when expressions
of interest must be submitted.

(3) The procuring entity shall advertise the notice
inviting expressions of interest in at least two daily
newspapers of nation-wide circulation.

Tcrms of
rcfcrcncc

Dctarmtnrtton of
qud rllcd
pcrsons

Rcqucst for
p.oposals to
qud rficd

PCTSOnS

79. The procuring entity shall
reference that set out the following -

prepare terms of

(a) the specific requirements prepared under
section 34 relating to the services and, if
applicable, the goods being procured and the
time limit for delivery or completion; and

(b) anything else required under the regulations to
be set out in the terms ofreference.

E0. After thc deadline for submitting expressions of
interest the procuring entity shall examine each
expression of interest to determine if the person
submitting it is qualified to be invited to submit a
proposal in accordance with the notice inviting
expressions of interest.

El.(l)The procuring entiry shall give each peison
who it determines is qualified ro bc invired to suLmit a
proposal a request for proposals and a copy of the terms
ofreference.

(2) The
following -

request for proposals shall set out the
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(a) the name and address ofthe procuring entity;

(b) the general and specific conditions to which

the contract will be subject,

(c) instructions for the preparation and

submission of proposals which shall require

that a proposal include a technical proposal

and a financial proPosal;

(d) an explanation of where and when proposals

must be submitted;

No.32005

(e) the procedures

evaluate and

including -

and criteria to be used to
compare the proposals

(i) the procedures and criteria for evaluating

the technical proposals which shall

rnclude a determinatton of whether the

proposal is resPonsive;

(ii) the procedures and cnteria for evaluating
the financial proPosals; and

(iii) any other additional method of
evaluation, which may include
interviews or presentations, and the

procedures and criteria for that

additional method;

(0 a statement giving notice of the restriction, in
section 87, on entering into other contracts;

and

(g) anything else required, under this Act or the

regulations to be set out in the request for
proposals.
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82.( I ) The procuring entity shall examine the
proposals received in accordance with the request for
proposals.

(2) For each proposal, the procuring entiry shall
evaluate the technical proposal to aeteinine if it is
responsive and, if it is, the procuring enriry shall asslgn a
score to the technical proposal, in accordance with the
procedures and criteria set out in the request foi
proposals.

. (3) For each proposal that is determined, under
subsection (2), to .be responsive, th" procu.ing entity
shall evaluate and assign a score ro the financi;l
proposal, in accordance with the procedures and criteria
set out in the request for proposals.

(4) If the request for
additional methods of evaluati
shall conduct such methods

proposals provides for
on, the procuring entity
in accordance with the

cntena set out in the request for
procedures and
proposals

Nolrlicatton of
succlssful
proF,osrl

(5) The successful proposal shall be the responsive
proposal with the highest score determincd by the
procuring entity by combining, for each p.oporrt, in
accordance with the procedures and criteria set out in'ttre
re+'est for proposals, the scores assigned to the technical
and financial proposals under subseciions f2) ana f:i anJ
the results of any additional methods of 

"rui*tion rJ",
subsection (4).

, 83.(l)The procwing entity shall noti| the person
who submitted the successful proposal thai tris proposat
was successful.

(2) At the same time as the person who submitted
the successful proposal is notified, the procuring entity
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shall notiry all other persons who submitted proposals
that their proposals were not successful.

84.( l) The procunng entity may negotiate with the
person who submitted the successful proposal and may
request and permit changes, subject to sectron 85(2).

(2) If the negotiations with the person who
submitted the successful proposal do not result in a

contract the procuring entity may negotiate with the
person who submitted the proposal that would have been
successful had the successful proposal not been
submitted and subsection (l) and this subsection apply,
with necessary modificatrons, with respect to those
negolrations.

85.(l)This section shall apply wilh respect to the
contract resulting from a procurement by a request for
proposals.

(2) The contract may not vary from the requirements
of the terms of reference, the request for proposals or the
terms of the successful proposal except in accordance
with rhe following -

(a) the contract may provide for a different price
but only rf there is a proportional increase or
reductron in what is to be provided under the
contract; and

(b) the variations must be such that if the proposal,
with those variations, was evaluated agarn under
section 83, thc proposal would still be the
successful proposal.

(3) The contract must be in wnting.

No. 3
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(4) The contract must set out either -
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(a) the maximum amount of money that can be paid
under the contract; or

(b) the maximum amount of time that can be paid
for under the contract.

85, If there will not be effective competition unless
foreign persons participate, the following shall apply -

(a) the notice inviting expressions of interesr and the
request for proposals must be in English;

(b) in addition to the advertisement required
under section 54(2), the procuring entity shall
also advertise the notioe inviting expressions
of interest in one or more English-language
newspapers or other publications that,
together, have suflicient circulation outside
Kenya to allow effective comp€tition for the
procurement;

(c) the technical requirements must, to the extent
compatible wrth requirements under Kenyan
law, be based on intemational standards or
standards widely used in international trade;

(d) a person submitting a proposal may, rn
quoting prices or providing security, uso a
currency that is widely used in intemational
trade and that the request for proposals
specifically allows to be used; and

(e) any general and specific conditions to which
the contract will be subject must be of a kind
generally used in intemational trade.

lnlcmatronrl
comPatrlron
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87. A person who enters into a contract resulting
lrom a procurement by a request for proposals shall not

enter into any other contract for the procurement of
goods or works that follows from or is related to that

original contract.

D - Request for quotalions

88. A procunng entity may use a request for
quotations for a procurement if

Resurclron on

enlcflnS rnlo
ccrlrrn relrtcd
conlracL\

No. 3
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(a) the procurement is for goods that are readlly
available and for which there ls an established
market, and

(b) the estimated value ofthe goods betng procured

is less than or equal to the prescribed maxrmum
value fbr usrng requests for quotations.

t9.(t)This section sets out the procedure for a proccdurc

procurement using a request for quotations

(2) The procurrng entity shall prepare a request for
quotalions that sets oul the following -

(a) the name and address ofthe procurtng entity;

(b) the specrfic requirements prepared under section
34 relatrng to the goods being procured,

(c) an explanation of where and when quotations
must be submrtted; and

(d) anything else required under this Act or the

regulatlons to be set out in the request lor
quotations.

(3) The procuring entrty shall deal with the request
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for quotations in accordance with the following -

2005

(a) the procuring entity shall grve the request to
such persons as the procuring enttty determines.

(b) the request must be grven to as many persotrs as
necessary to ensure effective competrtion and
must be given to at leasl three pcrsons. unless
that ls not possrble; and

(c) the procuring entrty shall give the request to each
person early enough so that the person has
adequate ttme to prepare a quotatton.

(4) The successful quolation shall be the quotation
with the lowest price that mcets the requtrements scl out
rn the request for quotations.

(5) The following shall apply wrth respecr ro thc
contract resulting from a procurement by a request lor
quolations -

(a) the procunng entity shall place a purchase order
with the person submitting the successt'ul
quotation; and

(b) the person submittrng the successful quotation
shall confirm the purchase order in writing.

(6) lf there will not be effective competition unless
foreign persons participate, the following shall apply -

(a) the request lor quotatlons must be in English;

(b) the technical requirements must, to the extent
compatible with requirements under Kenyan law,
be based on intemational standards or standards
widely used in lnternational trade;
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(c) a person submittlng a quotation may' in quoting

p.i..t o, provrding security, use a currency that

is widely used in intemational lrade and that the

request for quotations specificatly allows to be

usedl and

(d) any general and specific conditions to which the

contract will be subject must be of a krnd

generally used in rnternational trade.

E - Procedure for low-value procuremenls

90.( l) A procuring entlty may use a low-value

procurement procedure if -

No. 3

When mr) bc

uscd

(a) the estimated value of the goods, works or

services being procured are less than or equal to

the prescribed maximum value for that low-value

procurement Procedure; and

(b) any other prescrrbed conditions for the use ofthe
low-value procuremenl procedure are satisfied'

(2) A regulation prescribing a maximum value for a

low-value procurement procedure or prescriblng

conditions for the use of such a procedure may prescribe

drfferent values or condttions for different classes of
public entrties or different classes of goods, works or

services being procured.

91.(l) The procedure for a low-value procurement

shall be as prescribed.

(2) A regulatron prescribing a low-value procurement

procedure may -
(a) prescrtbe different procedures for different
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classes of public entities or drfferent classes of
goods, works or services being procured; or

(b) exempt the procedure from the applrcatron ofa
provision of Part IV or vary the applrcation ol.
such a provision to the procedure.

F - Specially perm led procuremenl pntc.edure

92.(l) A procuring enttty may use a procurement
procedure specially permitted by the Authorrtv which
may include concessionrng and desrgn competitr;n.

(2) For the purpose of this section_

(a) "concessionr ng', means a procuremenl that
encourages the mobilization of private sector
resources for the purpose of public financing,
construction, operatlon and maintenance of
development prolects and may rnclude build_
own and operate, build-own_operate and
transfer, build-operate and transfer or srmilar
types of procurement proced ures;

(b) "design competitton,, means a procurement
procedure for obtaining competitive brds lor
servrces which are creative in nature and which
require that part of the services be carrred as
part of the bid to facilitate evaluatron of the
bids and such services include architecture,
landscaping, engineering, urban design
projects, urban and regional planning and fine
arts.

(3) The procedure for
procurement shall be as prescribed

specially permirted

Authorrt) ma)
pcrmrt

(4) In specially permining a procedure under
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subsection (l), the Authority may exempt the procedure

from the application of a provision of Pan IV or vary the

application of such a Provision'

PART vII - ADMTNISTRATIVE REvtEw oF

PROCU REMENT PROCEEDINCS

--_----

No.3

Rcqucst fot a
93.( I )

candidate

Subiect ro the provisions of this Part' any

who claims to have suffered or to risk

suffering, loss or damage due to the breach of a dutY

imposed on a Procuring entity

regulations, may seek admintstrati

manner as maY be Prescribed.

(2) The following matters shall not be subject to the

review under subsection ( I )-

(a) the choice of a procurement procedure pursuant

to Part IV;

(b) a decision by the procuring entity under section

36 to reject all tenders' proposals or quotations;

(c) where a contract is signed in accordance to

section 68; and

by this Act or the

ve review as in such

(d) where an aPPeal is frivolous'

94 Upon receiving a request for a review. under

section 93; the secretary to the Review Board shall notify

the procuring entity of the pending review and the

suspen.ion Jf th" p.o"rr",ent proceedings in such

manner as maY be Prescribed.

95. The Review Board may dismiss a request for a

review if the Review Board is of the opinion that the

request is fiivolous or vexatious or was made solely for

the purpose of delaying the procurement proceedings or

the procurement.

Suspcmron of
procecdrngS. clc

Dlsmrsselof
fnvolous
rcqEsts, clc
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96. The parties to a review shall be -
(a) the person who requested the review,

(b) the procuring entity;

(d)

(c) if the procuring entity has notified a person
that the person's tender, proposal or quotatton
was successful, that person; and

2005

Rcvrc\} Eorrd

such other persons as the Review Board may
determine.

97.( l) The Review Board shall complete its review
within thirty days after receiving the iequest for the
review.

. .(2).ln no case shall any appeal under rhis Acr stay or
delay the procurement process beyond the time slipul;ted
in the Act or the regulations.

98. Upon completing a review the Review Board
may do any one or more of the following _

(a) annul anything the procuring enrity has done in
the..procurement proceedings. including
annulling the procurement proceedrngs in theri
entiretyi

(b) give dircctions to the procuring enrity with
respect to anything to be done or redone in the
procurement proceedings;

(c) substitute the decision ofthe Review Board for
any decision of the procuring entity in the
procurement proceedings; and

(d) order the payment of costs as between parties to
the review.
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accounting officer shall give the committee a wrltten

notice as to whether the accounting officer accepts or

rejects the recommendations of the committee'

(5) If the accounting officer accepts the

recommendations of the disposal comminee, the stores

and equipment shall be disposed of in accordance with

those recommendations.

(6) If the accounting officer rejects the

recommendations of the disposal committee he shall,

within the time period referred to in subsection (4), -
(a) include, with the notice given to the committee

under subsection (4), written reasons for rejecting

the recommendations of the committee;

(b) give the Authority a copy of the notice under

subsection (4) and the written reasons under

paragraph (a); and

(c) refer the matter back to the committee for'

further consideration.

130. The Authority may issue written directions to

public entities with respect to the disposal of
unserviceable, obsolete or surplus stores and equipment'

l3f. A public enlity shall not dispose of
unserviceable, obsolete or surplus stores and equipment

to an employee of the public entity or a member of a

board or committee of the public entity except as

expressly allowed under the regulations.

132, Palt VIII applies, with necessary modifications,

with rcspect to disposals of unscrviceable, obsoletc or

surplus stores and equipment in the same manner as that

Part applics with respect to procurements.
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Prnr XI - MrscELLANEous

2ms

Ccrlrln
procurcmcnts
rnd drsposrls by
tIrrEd lorccs.
polrcc. atc

133.(l) For the avoidance of doubt, defence and
national security organs shall comply with rhis Act
subject to sub-section (2) and (3).

(2) The defence and national security organs shall
manage thcir procurement and disposal on the basis of a
dual list, covering items subject to open and restricted
procuremcnt and disposal methods respectively.

(3) The defence and national security organs shall
agree annually with the Authority on the calegory of
restricted items to be included in the restricted list and on
restricted procurement or disposal methods to be applied
to each category of items on the restricted list.

(4) The resrricted list of items shall be subjected to
classified audit by the Controller and Auditor-General or
his appointee.

(5) The defence and national security organs to
which this section applies are the following -

(a) the Armed Forces;

(b) the Kenya Police Force;

(c) the National Security Intelligence Service;

(d) the Kenya Prisons Service;

(e) the Administration Police;

(0 the Kenya Wildlife Service; and

(g) such other institution as may bc prescribed.
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f34,(l) The Director-Ceneral shall convene meetings

at least annually for the purpose of consulting with

persons in the public and private sectors who have an

interest in the proper functioning of the public

procurement system.

(2) The Permanent Secretary of the ministry

responsible for finance, or a member of the staff of the

ministry selected by the Permanent Secretary, shall chair

each meeting convened under this section.

(3) The Director-General, or a member of the staff of
the Authority selected by the Director-General, shall act

as the sccr€tary to each meeting convened under this

section.

consultative
shall be as

Consullalron
rrcclrnSs

OrTanca -

obstrucllon, ctc

(4) The procedure for conducting a

mceting referred to in subsection (l)
prescribed .

f35.( I ) No person shall -
(a) obstruct or hinder a person carrying out a duty

or function under this Act or exercising a power

under this Act;

(b) knowingly lie to or mislead a person carrying

out a duty or function under this Act or

exercising a power under this Act;

(c) delay without justifiable cause the opening or

evaluation of bids or the awarding of contract

beyond the prescribed Period;

(d) unduly influence or exert pressure on any

member of a tender committee or on any

employee or agent ofa procuring entity to take
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a particular action which favours or tends to
favour a particular bidder; or

(e)

OfTcncc

contravEntron of
ordals

open any sealed bid, including such bids as may
be submitted through the electronic system and
any document required to be sealed, or divulge
their contents prior to the appointed time for
the public opening ofthe bid or documents.

(2) Any person who contravenes the provisions of
subsection (l) shall be guilty ofan offence.

136. A person who contravenes an order of the
Review Board under Part VII or an order ofthe Director-
General or the Review Board under part VIII is guilty of
an offence.

137.(l) A person convicted ofa offence under thrs
Act for which no penalry is provided shall be liable -

(a) if the person is an individual, to a fine not
exceeding four million shillings or to
imprisonment for a term not exceeding ten years
or to both;

Ccncrel Pcndry

Protcctton ftom
pc.sond habtltty

(b) ifthe person is a body corporate, to a fine not
exceeding ten million shillings.

(2) In addition to the penalty under sub section (l),
the public officer involved shall suffer disqualification
from public office while the private individual shall be
debarrcd.

138. No person shall, in his personal capacity, be
liable in civil or criminal proceedings in respect oi any
act or omissions done in good faith in the performance of
his duties under this Act.
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139. All procurement and disposal shall be carried

out rn accordance wrth the codes of ethtcs that may from

time to time be specified by the Authority'

140. The Minister shall make regulations generally

for the better carryrng out of the provisions of this Act

and, wrthout ltmitrng the generality of the foregoing' may

make regulations -

govemrng how decisions relating to

iro"-"rn"nt are to be made on behalf of publtc

Lntities, including requiring the creatron of
specified committees and the assignment of
responsibrlitres and functions wlthin a public

No.3

Ethrcs

applcrblc

Rcguhtro16

(a)

entlty;

(b) govemrng pre-qualihcation procedures,

(c) providing for and govemlng the use of' ' 
Ll".ttoni" communicahons and documents in

relation to Procurement;

(d) goveming the procedures to be followed in
' ' -*r,"t 

r 1y the Review Board, including the

panels ofthe Review Board to conduct reviews;

(e) governing how decisions relating to disposals of
' ' itor". and equipment that are unservtceable,

obsolete ot trtplut are to be made on behalf of
public entities, including requiring the creation-

lf spe.cified coruruttees and the assrgnment of
responsibilities and functrons wrthin a public

entity;

(f) prescribing anything that this Act requires or

allows to be Prescribed.

l4l. The Authority shall ensure that this Act, the Avuhbrlry of
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Rcsrlmtron

Trt,lsrltonrl
provtstons

Appolntmant of
noInrnLd
mcmtrcrs

Tcrm of
ntmbcIs

Amcndricn( of
Crp 412 . . 143. The Exchequcr and Audit Act is amendcd by

deleting section 5A.

Orhcr
conscq uanttal
lltandnEnB

144. The Acs idcntificd in the Founh Schcdule are
amended in the manner set out in that Schedule.

t26
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regulations and any directions issued under this Act are
accessible to the public.

142. The provisions of the Third
applv.

Schedule shall

FTRSTSCHEDULE s 22

PROVISIONS RELATTNG TO MEMBERS OF THE ADVISORY
BOARD

Tcnnrnallon of
lppornuncnt

l. The nomination and appointmcnt of the members of
the Advisory Board under sccrion 22(lXa) shall bc in
accordance with thc prcscribed proccdures and rcquirements.

2.(l) The tcrm of officc of each nominatcd mcmbcr of
the Advisory Board shall be lhrce years.

(2) A person may not scrve more than two terms as a
nominatcd member of rhe Advisory Board.

3,(l) A nominated member of the Advisory Board mav
resign by a writtcn rcsignation addrcssed to the t\iinistcr.

(2) A rcsignation is effcctivc upon being rcccived by the
Minister or by a pcrson authorizcd by the Minister to rcceivc
it.

4. The Ministcr, on the rccommcndation of thc Advisory
Board, may terminate a pcrson's appointment 

"" " 
,"rb.io-f

the Advisory Board only ifthe pcrson -
(a) is unable to perform the functions of his office by

reason ofa mental or physical infirmity;
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(b) is adjudged bankrupt;

No. 32005

(c) is convicted of an offence undcr the Pcnal Code

or this Act or an offcnce involvtng dishoncsty; or

(d) is abscnt from threc consccutive mcctings ofthe
Advisory Board without rcasonablc cxcuse

5.(l) A member ofthc Advisory Board who has a dircct

or indircct personal intcrest in a matter berng considered or to

be considered by the Advtsory Board shall, as soon as

rcasonably practicable aflcr thc rclevant facts conceming the

matrer have come to his knowlcdgc, disclose thc nature of his

intercst to the Advisory Board.

(2) A disclosurc of intcrcst in a mattcr shall bc rccorded

rn thc minutes of thc mcetrng of thc Advisory Board and the

member shall nol be prcscnt while that matter is bcing dealt

with by the Advisory Board and shall not take part in any

delibcrations or vote relating to thc matter.

6. The Authority shall pay the members ofthe Advisory

Board such allowanccs and expcnses as arc determined by thc

Minister for financc.

SECOND SCHEDULE s 24

PROVISIONS RELATING TO THE CONDUCT OF BUSINESS
AND AFFAIRS OF THE ADVISORY BOARD

l.(l)The Advisory Board shall havc at least four

mcctings in evcry financial year and not morc than four

months shall elapsc bctween one mceting and the ncxt

mccting.

(2) Meetings shall be convened by thc Chairman, or in
his absence by thc Vicc-chairman.

(3) Unless threc quartcrs of the mcmbers othcrwlse

agrce, ar least fourtccn days' notice of a mccting shall bc

givcn to cvcry memhr.

Dlsclosurc of
plrsonrl rntcrcst

C.p 63

Allowrnccs

MrlIn!5
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. . 
(4) A mecrlng shall be prcsidcd ovcr by the Chairman, or

rn his absence by the Vice-chairman or in both thetr absences,
by a person clected by the Advrsory Board at the meeting foi
that purposc.

2, A decisron of the Advisory Board shall be by a
majority ofthc mcmbcrs prcsent and voting and, in the casc of
an cquality of votes, the pcrson presiding at the mecttng shall
have a sccond or casting vote.

3. (l)The Advisory Board shall elect one of irs
nominated members to be the Chairman of the Advisory
Board and anothcr of its nominated members to bc its Vice'_
chairman

(2) Subjcct to an carlier rcsignation or tcrmlnation, the
Chairman and Vice-chairman shall each hold office unrri his
currcnt term as a membcr ofthe Advisory Board expires.

4. The Director-General shall be the secrctary of the,
Advisory Board.

. 5. Minutes of all mcctings shall bc kept and cntcrcd in
books kcpt for that purposc.

Volrng

Charrmrn and
Vrca-chatrman

Socrcllry

Mrnulcs

THIRD SCHEDULE
TRANSITIONAL PROVTSIONS

s 142

Intrnm Dltcctor-
Ccncrd

f .(l ) Thc percon who, immcdiately befoie this Act comes
into opcration, was thc Dircctor of the public procuremcnt
Direclorate shall bccome thc intcrim Dircctor_Gcneral of the
Authority upon the establishment of the Aurhoriry.

(2) Thc interim Drrector-Gcneral shall ccasc to bc the
intcrim Dircctor-General upon thc appointment ofa Director_
General under section 10.

(3) For greater certainty, thc interim Dircctor-Ccncral
shall-havc and may excrcisc and pcrform all rhe powcn and
functions of thc Dircctor-Gencral unril thc Directoi_Gcneral is
appointcd, including bcing a membcr ofthc Advrsory Board.
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(4) For grcater cenalnty, servlcc ils thc interim Director-
Gcneral shall not constitute servicc for a tcrm for the purposc
ofsection I l(2).

2. (l)Bcfore membcrs of the Advisory Board are
nominatcd and appointed under section 22(lXa), thc Minister
shall appoint nine intcrim members.

(2) The Minister shall designate one of the intcrim
mcmbcrs as thc Chairman.

(3) The interim members shall ceasc to hold office upon
suflicrent members of thc Advisory Board being appotntcd,
undcr seclion 22(lXa), to constitute a quorum

(4) Whilc thc interim membrs hold officc the Advisory
Board shall not recommend the appointment ofthe Director-
General under section 23(c).

(5) For grcater cerlainty, scrvice as an intcrim mcmbcr
shall not constitute servrce for a term for the purpose of
paragraph 2(2) ofthe Firsr Schcdulc

3, (l) Procurcmcnt procecdings commcnced bcfore this
Act comcs into operation shall be continued in accordancc
wlth lhe law appllcablc beforc this Act comcs into opcratron.

(2) A procurcment proceeding commences for the
purpose of subparagraph (l) whcn thc first advcntscmcnt
relating to the procuremcnt proceeding is publishcd or, if
thcrc is no advertiscment, whcn lhe first documcnts arc givcn
to persons who wish to participatc in the procurcment
procecding

4. I[, beforc this Act comes into operation, the Minislcr
madc a decision undcr Rcgulation 3(2) of the Exchcqucr and
Audit (Public Procuremcnt) Rcgulations, 2001 with rcspccr to
the use of a diffcrcnt procedurc for a prorrtrcment" that
procurcmcnt shall bc exempt from this Act.

5, Section 44 shall apply with rcspccr to pr@uremcnt

No.3

lntaflm mcmbcts
ofAdvtsory
Bolrd

Exrslrng
procutanrcnt
paoclr.dngs
contrnucd undcr
old hw

Exlstrn!
cxcmptrons
contrnlEd

Cbnfidcnn.ltty ln
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proccedings completcd bcfore this Act comes into opcration

(a) a procuremcnt that took place before this Act
comcs into opcrationi or

(b) a procurcmcnt, thc procurcment proccedrng
for which was terminated bcfore this Act
comcs into operation.

(2) Section 45(2), as it applics undcr subparagraph (l),
does not require the rccord of a procurement to tnclude
anythlng that was not requlred bcforc this Act comes tnto
opcratron.

7. Section 46 shall not apply with respect to a contract
formcd beforc thrs Act comcs into operation.

E. Section 47 shall apply with rcspect to a contract
formed bcforc thrs Act comes into operatlon but not to an
amendment to such a contract made before this Act comes
lnto operation.

9, Scction 48 shall apply to contracts formcd beforc thrs
Act comes into operatron and to amounts under such contracts
that becamc ov€rdue before this Act comcs into opcratlon.

10. Scction 49 shall apply to contracts formed bcfore this
Act comes rnto operation including contracts that are no
longcr in forcc when this Act comcs into opcration.

ll. Parts VII and Vlll apply, wirh nccessary
modifications, with rcspect to procuremcnt proccedings
commcnced before this Act comcs into operation.

12. Procecdings bcforc the Public Procuremcnt Review,
Complaints and Appcal Board cstablished under the
Exchequer and Audit (Public Procuremcnt) Rcgulations, 2001
shall bc continucd beforc thc Review Board undcr Part VII
and thc provisions of that Pan shall apply, with necessary
modifications.

Rccords ofprst
procuIcmcnts

6.( I ) Section 45 shall apply with respect to -

rclltror to prsl
proaccdrn$

Publrcrllon of
crrstrnt
contrlcts

AmcrdrEnts to
axrsllnt
conlracts

Admrnltlralrvc
rcvrcw, ctc for
cxrstrnl
procacdrngs

lntlrcst on
ovcrdua unounts
und€r cxrstrnt
conlrtcts

lnspcctrons tnd
rudlts r€lrllng to
pflor contsacs

Contrnutlron of
txlstrn!
tdmrnltt alrvc

proalcdrnSs

L N 2001
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13. An invcstigation of procurement proceedi ngs. by 
^the

Public Procuremeni Dit"tto"tt shall be continued undcr Han

viii 
"ra,ft" 

provisions ofthat Part shall apply' with ncccssary

modificattons.

14. The grounds for dcbaning a pcrson from

DarticiDatins in procurcmcnt procccdings undcr section I l5

io.na ,o aiything donc bcforc thrs Act comcs rnto operatlon

that would constitute a ground undcr that section'

f5.(l)Upon the csublishment of the Authority cach

,"rU"i "f 
the staff of thc Public Procuremcnt Directoratc'

i".i.ii"g ,n. o*ctor, shall rcmain a membcr of thc public

ti*i* i'r, shall bc sccondcd to thc Authority for a onc ycar

pcriod

(2) It within thc first vcar aftcr th: 
^l-l.llPti:l,lt

establishcd, a person seconded to the Authonty unocr

.ri*t"r"rft ( I j enters into a wrinen contract of scrvicc $ith

il;;;ili;, th" pcrson shall ceasc lo bc a mcmbcr of the

"riii. t"t"i". 
without right to scvcrancc pay but without

I*i"ir". to 
-unv 

t'gt" ti othcr rcmunerat'ion or bencfits

Irl"ir"." "t 
ii,atio-n or in rcspcct oftheir public scrvicc'

Conltnuttlon of
cxrstlnt
rnvcslrSlllons

Crounds for
dcbrnrEnl
rnclu& prcvrous

rcllons

No. 3

Trmsfar of suff

(3) A Derson seconded to the Authonty

,uUp-"grrpt (l) shall ccasc to bc so sccondcd and

;;J;;;'; as a mcmbcr of the public scwicc if -
(a) thc onc ycar pcriod of sccondmcnt undcr
'-' r"up"i"gtupfi (l) cipircs without thc person having

"nt"t"a 

-into a written contract undcr subparagraph

(2); or

(b) the pcrson oPts'

secondment undcr

sccondmcnt.

(4) This paragaph docs not apply with rcspcct to *aff
*h.; e;;;. it , in ,tt. opinion of thc Dircctor of thc Public

under
shall bc

within the onc Ycar Pcriod
subparagaPh (l ), to cnd

of
his
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Procuremcnt Directoratc, primarily concerned wrthProcurcment operatrons rather
puDtrc procuremcnt. than with the oversight of

- 16. Expcnditures that were
trnancial ycar ro be used in ..,",,t-u-tloti:td- 

f9 r the 2005/2006

Drrcctoraie .r,t ih;;;;';:'ron to the Public Procurement

havc not becn .-p"rl.;:;;";;';.'3]"1t"'nt of this Act.
thar nnanc rar ,; ;;;;J r;t[:i#:: [.tl;:fl i^o "'.

. -r17. .Thc Minister shall facrlrtate an adequare budget for theAuthority upon thc commcncemcnr ot.this Act

Tr.nsltr of
aulhoflzcd
cxpcndtlucs fo,
2005n006

Frhlnctng of
Aurhonry

Trrnsfcr of
rsscts

| 999/No 7

Crp 265

2000/No t0

.lt. Thc assets of the Drr
cxtstrng beforc ,h" .on,,nojll'"te 

of Publrc Procurcment

t,an, f";c; i;;;. ;ililt1":iHh:1. :I:,* ;11,1.,"

FOURTH SCHEDULE 
s t.s

CONSEQUENTIAL AMENDMENTS

Kcnya Roods Boord Act, lg99

,rrr1{,),n,r 
paragraph amcnds rhc Kenya Roads Board Acr,

(2) Scction 6(2XD ofthe Acr is delctcd.

(3) Sccrion 37(b) ofthe Acr rs dclcrcd.

Local Govcmmcnt Act

,r,.L-j'cs""b"',i',j]ffI1l'J:IJ[]Jd (7) of section r43 0f

potliamcntry Scntcc Act, 2000

. 3. Sccrion 22 ofrhepa .

ts dcteted. tamcnkry Scrvice Act, 2000
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S,otc Cor?om oas Acl

No. 3
2005

4. S€ctlon 13 of thc State Corporations Act is cro 't'16

amcndcd by adding thc following ncw subscction at thc

end - (a) This scction does not apply with

rcspcct to procurcmcnts or disposals to

which lhc Public Procurcmcnt and

DisPosal Act, 2005 rPPlics'

Govcmmcnl Contccl Acl'

5. Sccrion 8 ofthe Govcmment Conlract Act is delcted Crp 25


