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1.. OBJECTMS OF THE MEMORANDUM

The objectives of this Memorandum are to:

Inforrn the National Assembll' ou the finaiization and signing of the Agr-eement

Establishing the Aftican Condnental Free Area (r\fCF-TA) by :t4 countries

including I(enya on 21st February 2018 in I(gali Rrvanda;

Inforrn Parliament on tlle approval of AfCFTA by Cabinet on 27'r' Mai'ch, 2018

for ratification; and

Seek Parliarnenr's rarification of the AfCFTA in good time to faciiitate the entq'

ilto force of the AfCF-TA once the minimum nurrber requited (22 Instruments of

ratit-tcation) for ratifications is reached, to enable l(en1'a exploit the opportunities

in the ner.v liberalised CFTA tnarket'

2. BACKGROUND

i. Ip -fanuarr, 2012, tl-re Assernbly of Heads of State and Governrnent of the African

Union (AU) rooh a decision to enhance ir-rtra-Aftican uade by endorsing an Action

Plan for Boosting Inua-African Trade (BIA'D and agreed on a roadtnap to establish a

Continental Free Trade Area (AfCFTA) b1, 2017. The initiative is a flagship ptoject of

the AU Agenda 2063, s,hich is a strategic framervorl< tbr the socio-ecouomic

transformation of thc continent in the uext 45 1'621t.

Subsequent to the 2012 decision, the African Union Assembll' Iaunched the AICFTA

negotiations at rhe 25'r' Ordinary Surnmit of Heads of State and Gor.ernment, on 15rr'

_fune 2015, Johannesburg, South Africa. Subsequently in July 2017, the 27'r' Ordinary

Summir o[ the African Union Fleads of State and Government that took place in

I(igali, Rrvanda reaffl.rmed its commitment to fast track the establishment of the

AfCFTA bv December 201'7.

in. The under\,ing principle of the roadmap is to build upon the currert levels of tariff

liberalization alnong the Regional Econornic Comrnuniries (R-ECs), as r.veil as the

existing achievements of rhe RECs.

3. SCOPE AND STRUCTURE OF THE AfCFTA NEGOTIATIONS

a) Scope of the Negotiations

The Frnal AfCFfA Agteetnent cornprises o[ the Agreement Establishing the

AfCl.-TA, Protocol on Ttade in Goods and associated annexes, Protocol on

Trade in Sen ices atrd associated annexes, Protocol on Rules and Procedures

on the Settlernent oIDisputes and associated aunexes.

Other Protocois on Intellectr'ral Propertl' Rights, Iu'estment and Cornpetition

Policl', u,hich shall also fonn an inteeral part of the r\greernent, r.vill be

conciucled in Phase II o[ the negotiations.
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b) Sequence of the Negotiations

Negotiations were sttucfured to be conducted in two phases' Phase 1 covers

The Framervorli Agreernent Establishing the ,\frican Continental Free Trade

Area (AfCFTA), Protocol on Trade in Goods, Protocoi on Trade in Serwices,

Protocol on Ruies and Procedures on the Settlement o[ Disputes, and the

reiated Annexes that fonns an integral part of the AfCFTA Agreement,

narnell'; Annex on Tariff liberalization (Tariff Sciredules), Rules of Origin,

cusroms cooperatiop, Trade Facilitation, Transit Trade, Trade Remedies ,

Sanitarl. and Ph1,1s-5anitary Nleasures (SPS), Technical Barriets to Trade aud

N on-Tari ff B arriers, ff BT/ NTB) and Trade Rernedies'

Negouations on Phase Ii of the AfCFTA will cover; Trade Related issues, such

as;IntellecrualPropertl'Rights,CornpetitionPolicy,andlnvestrnent'andwill
be unclertaken upon conclusion o[ ti're outstanding issues in Phase I

negotiations.

c. Structute of the Negotiations

i. The negoriadons are carried out r.vithin the Framervork of the Institutional

Arrangements for the Negotiations of the AICFTA'

u. The AfCFTA rlegouarrng lnstltutlons ate:

a) tire Assemblv of Heads of States and Government (HATC)

b) the African Union Nlinisters of Trade (ANIOT);

c) the Cornmittee of Senior Officials (Principal/Pelmanent Secretaries)

(CSO), and

d) tire continental Free Trade Area- Negotiating Forum (cmA-NF).

The CFIA-NF is a bodl'established by the Assembly and is composed of trade

experts frorn the AU Nlernber States. It has the responsibility of conducting

trade negoriations at the tecl'rnical levei. The CF|A-NF fePofts to the

Cornmittee of Senior Trade Officials who in turn lePort to the African Union

Ministers Trade. The CFTA-NF negotiations are suPPorted by seven fl)
Technical \X/orking Groups fI\VGs).r Annex I contains the details of

AfCFTA phase I negotiations.

4. KEY ELEMENTS OF THE AfCFTA

Critical eietnents to achieve the r\fCFTA are:

1. progressive elimination o[ tariffs on trade betu'een FTA mernbers and the

application of sirnple and transparellt Rules of Origin;

r These TWCs are: Rules of Origin: SPSI TBT and NTB: Trade Remedies: Customs Cooperation
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11. Re'o'al of Non-Tariffl Barriers 0.{TB, and the tlansParent application of

necessar)r Sanira5, and Phytosanitary (SPS) rleasures and 'Iechnical Barriers to

Trade (TB'I) so thar originating goods can be granted free rnarket access; and,

Undertaking trade facilitation tneasures to establish a transparetrt and predictable

environment for cross-border trade uansactions based on sirnple, standatdized

customs procedures and Practices, documentaLion requirements, cargo and

transit operations, and trade and transport arrangements'

The Agreernent Establshing the AfcFrA will enter into force tlirry (30) days after

rhe deposit of the rwenry second (22nd) instrument of ratification to the Chair of

the AU Cornrnission.
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s. OBJECTMS OF AfCFTA

The main obiectives of the AfCFTA are to:

i. create a single N{arket for Goods, Services, and N{ovement of Persons in order to

deepen the economic integration of the African Continent and in accordance with the

Pan African Vision of "An integrated, PlosPetous and peaceful Africa" enshrined in

Agenda 2063;

ii. create a liberalized market for goods and services tirrough successive rounds of

negotiations, contribute to the tnovement of capital and natural pelsons and facilitate

investrnents building on rhe inidatives and developments in the State Parties and

RECs;

iii. lay the foundations for the establishment, at a iater stage, a Continental Customs

Union;

iv. promote and attain sustainable and inclusive social and economic develoPment and

stucrural transformation o[ the State Parties;

v. enhaqce the comperitiveness of the economies of State Parties within the continent

and at the global market;

vi. promote industrial development through diversification and regional value chain

development, Agr-iculrural Development and Iiood Securiq'; and,

vii. resoh,e the challenges of multiple and overlaPPing mernberships and expedite the

regional and continental integration Processes'

viii. Creare a large invesrrnent area capable of attracting long term ittvestrnents in key

straregic secrors in line witir UN Sustainable Development Goals and the AU Agenda

2063. Its inplementation urili resolve the nurnerous challerrges hindering the intra-
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r\frican rrade, such as Non-Tari[f Barriers including l'realth and technical standatds,

trade facilitation, transit trade issues and rnultiple mernberships to various Regional

Economic Cornmunities (RECs).

6. MODALITIES FOR TARIFF LIBERALISATION

The modaliues for tariff liberalisation negotiated in phase 1 rvere adopted in June 2017

and proyi<]e flor l-iberalisation of up to 90o/o of total tariff lines, for each rnetnber state,

including tl-re.rtrcititnprccltrct.rtvtrltinapeiodof lSleaxforl-taslDunlopdCouttries(l-DCs)

ard 10 yan for rorLDC.r.

TIre rnodalities furrher provide for designation oi ser.rilirle Prudtctt and exitded pruduts

by each Nlernber State to take care of the sensitive and strategic sectors of the

N{ernbers. N,lernber States that are interested aud u,rlling to go deeper in the

lberalisation be1,sn6 rhe above mortalities c^n enyage ot hilaterul ler'ulr as provided for in

the Supplementar), rnodalities.
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IJl,brid N{odalities rvere adopted for trade in sen,ices, rvhere comtnitments will be

undertalien on the sen,ices sectors to be liberalised supplernented by regulatory

frarnervork cooperation airned at irnproving tnarket access conditions

The Framework Agreernenr Establishing the AfCFTA and its Protocols on Trade in

Goods, Trade in Se6,ices, Rules and Procedures of Settlement of Disputes, and the

related annexes have been concluded and legall,v sctubbed. Legal scrubbing for the

rernaining annexes rvill be undertaken in due coutse.

7. TRADE DEFENCE MEASURES

i. The AfCmA is airned at cr:eating a liberalised tnarket through reductiot, of customs

duties. I'he Agreernenr contains provisions that will provide trade defence and

safeguard againit an1, unforeseen influx of irnports as a result of reduction of customs

tariff.. The.se provisions includes Safeguards measures that provide safeguards to

infant and strategic sectors from unfair competitions; Counten'ailing measures and

Alrtidurnping provisions that will deal rvith cases of subsidised irnports and durnping

causinq unfair competition in the l(erlyan market'

ii. Already, parlianent has enacted the trade remedl, latv ('lrude Remedies .'1ct, 2017). The

governn-rent is norv in the process of establishing a trade rernedy agency that rvill deal

with antidurnping, countervailing and safeguatd measures. Fears that AICFTA rvill lead

to damping of rhe I(enya rnarker b)' cheap irnports have thetefore been taken care of.

iii. h addition, tl're rnodalities [or liberalsation pror-ides room to designate sensitive

products for lonser iiberalisation period and products to be exciuded cornPletel)' frorn

iiberalisarion, ltarticularll highh' serrsitive products, infant industries ar.rd strategic

secto[s.
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8. SECRETARIAT OF AFCFTA

In order ro ensure efficient and efiective irnplernentarior-r of the AfCFTA, the African

N{igisters o[ 'frade (ANIO'D agreed to establish a Secretariat rvhich is funcuonally

autonolrrous with a legal persolralitl', but rvithin the AU s)rstelrls'

The Assernbll, appror'.d tl-re establisl.rrnent o[ the Secretatiat, and that the structure

a6d the fupctions will be detennined bi' the Council o[ N'linisters ar-rd adopted by the

AU Assernbly rvho tvili aiso decide or-r its Headquarters.

r\ nurnber of countries have indicated interest to host, but only Gl-rar-ra l-ras oftlcialli'

r.vritren to AU to express interest to host the headquarters. The African Union

Cogrmission rv'rll r.vork out a detailed criteria to be used in decidrng on the

Headquarters of the AfCI.-TA Secretariat. Hostine the Secretariat rvrll enhance

Conierelce Tourisrn and rvill therefore bring benefits to the l-rosting ecorlotn)'.

SIGNING OF THE AGREEMENT

Follorvrng the finalisarion o[ negotiations on Fratnervork Establis]ring the AfCFTA, it's

Protocol and Annexes, the AU Assembly during its Extraordinarl, $umrnit held on 21*'

N{arch 2018 in I(gal-i, Rrvanda, considered and signed the Agreernent Establishing the

AfCFTA.
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u. The AICFTA Agreen-ient, its Prorocols and Annexes are herebv attached tor perusal and

further informarion.

10. JUSTIFICATION FOR KENYA TO RAITIFY THE AfCFTA

Currently, intra-African trade is so lorv (about !2o/o) as cornpared to the intra- trade in

EU and Asia, rvhich stands at over 600/o and {07o respecuvely. The current trading

blocs which all-African countries belong to, has not helped improve the intra-African

trade. This is attributed ro a number of factors such as high tariffs for non-tnembers

of same REC, chailenges elnanating i}om belongir-rg to more than one REC hence

irrrpiementation of overlapping trade regimes; technical and health standards, customs,

transit trade and rules of origin chalienges.

Furrhelnore, industrial base and infrastrucrure chailenges, including both land and air

corlnecti\rir), in Africa is weak and pose imtrtense challenges in terms of productions

and rnovernent o[ goods to the exDort mal'kets. It rvas rvith this background that the

AU Assernbly decided to estabiish the AfCFTA r.vidr the aim of resol..'ing the above

challenges in order to boost intra -Africau trade.

Iier-r1,a has been trading s,ith Africa as much as it l-ras been trading with the rest of the

rr,,orid. I(en1,2'5 exporrs to Africa have ranged betr.veen 11o/o to 15o/o in the last decade

and haye becn rnosrli' to EAC and CONIESA N,{arkets. \\'ith the irnplementation of

the AfCITTA, Ken1,a rvill be able to 
^ccess 

the Southern Africa (SADC), the central

Africa (ECCAs), the \\'estertr Africa (ECO\\'AS) ar-rd tl're Northern Africa

(NIAGRI{lll}) on a durv ti'ee basis. This u,ill greatlt'boost i..enva's exports.
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v. Gi'en tl-re criticai importance of the AICFTA and its potential to contribute to I(enya's

development aspirations, it is our recotnmendation that Kenya Parliament ratifies

the Agreement Establishing the AfCFTA'

11. CONSTITUTIONAL IMPLICATIONS

Iq accordance with the Constitution oI I(enva and the Treaq' N{akrng and Ratificadon Act'

once rlle AfcFTA is signed and ratified it shall [or[r part of the l,arvs of l(en)'a'

12.EXPECTEDBENEFITSoFTHEAfCFTAAGREEMENT

Lnpiernentation of the AfCFTA, ol1ce it enters into force after ratification' r'vill bring

benefirs and gains to l(en1'a' solrre of 
"r4rich 

includes:-

i. creauon of a wider and expanded market \ath the cufrent cornbined population

of over 1.2 biilion people, with a erowing middle class, and a cornbined gross

domesuc product oirror" tha. US$3.-1 trillion' Intra-Trade is proiected to.double

by 2022 ivhile tl-re popuiation rvould reach 2 billion bv 2050. AII this will offer

substantial economic and social gains to l(en1'a;

ii. The large invesrmenr area created bY the establishment of AfcFTA, increases

I(en),a,s=inr-esrmenr coinpedveness as it enhatrces determinants for attracting FDI,

i(enya being the ,tro,"gi. hub fol Africa. AfcF-fA rvill also ptomote cross Border

I.rr.rtrr.rrt"(CBl). Tins r.vill increase l(en1'a's entrePreneurs' potential to invest

across Africa u,Lich in effect r.vill further increase business and investment

opporrunities including creation of emplovrnent for wolnen and youth in addirion

to euhanced backr'vard and forrvard linkages;

in. The doubling of intra -Africa trade b1' 2022 as envisaged under Bo3.stir1g Intra-

Africa.r 1.roi. 6nT) PIan of Acuoir, adopted b)' the AU Assembly, through

substa,tial tarifi reduction, will prolrlote manufacturing, a ke)r agenda-fot the

presidencl,. currendl, I(en),a,5 ""jor,, 
are mainly destined to EAC and colvIESA

rvhile tl-re populous (/est African and North African markets retnains unexploited'

I{en1,2,5 currer-rt exPo[ts to the \\iest Aflrican tnarket is quite lolv

ir,. It is expected that challenges of rnultiple mernbersir.ips to different RECs' which

l-ras caused contlicts in iniplernenting different trade regitles, "4 .b. addtessed

through harmonisarior-, of ih. trade regirnes which is underr'va)'. This will furrher

boost intra-trade;

uncler the big -l Agenda of the govefnlnent, the share of rnanufacturir-rg to GDP is to

be raised frorn current ler.el of. ()o/o to l-tolo bt' 2022. The AfCFTA will be ve{I

in-rportant for tlie realization of this goal sir-rce majoriry of I(en1'a's expofts to Africa

are rtanufactured goods.

Sirnplitication of custorns procedures aud ruies of origin, trade facilitation and

tror-,.rit trade, elimination oIiro,r-tari[[barriers will facilitate and ease the n']ovement

oI Soods and serr.ices across tlre continent hcllce boosting intra-Africa trade'

Iienva's e\pol:ts to the colltillerlt irave hitherto been a[fected bv Non-Tariff

Rarr:iers Q{fBs).
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The Parliarnent is requested to:

b)

.)

13. FINANICIAL IMPLICATIONS

The Ministry responsible for Trade will need additional resources for implementation of
the Agreerrtent pay the annual subscriprions and cost of sensitization of the various

stakehilders. A iabinet memo to impiement the AfCFTA and other asPects of the

National Trade Policy approved in December 2015 has been ptepated and will be

considered following due process'

14. RECOMMENDATIONS TO PARLIAMENT

a) Take note of the content of this Memorandum;

Take note of the Cabinet approval for signing, tatification, and engagement under

the phase II;

Ratify the Framework Establishing African Continental Free Trade Area in good

tjme to facilitate entry into force of the AfCFTA and pave the way for Kenya to

exploit the opporrunities adsing from the AfCFTA.

Hon. Adan Mohamed,
Cabinet Sectetary

MINISTRY OF INDUSTRY, TRADE AND COOPERATIVES

#l^f,&cr+ 
"+1Q

Date
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