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CIIAIRPERSON'S FOREWORD

'l-he Parliamentary Powers and Privileges (Amendment) Bill (Senate Bill No. 5 ol'2022) was
read a ljirsl 'l'ime in the National Assembly on June 27. 2023. and was thereatier rel'erred by the
llonourable Spcakcr to the National Assembly ('ommittce on Powers anil Privileges ter
considcration and reporting to the House. 'l'he Bill, which is sponsored by Sen. Danson
Mungatana. MP. sccks to place a specific obligation on ofllcials olthe Executive, Constirutional
c'ommissions and lndependent olfices to comply with the requirement to give l'cedback to
Parl iantcnt's rcsolutions.

It providcs a struc(ured mechanism through rvhich the Executive. Constitutional Commissions
and Independent Otlices are required to give greater consideralion to the issues raise'<J and the
reconrme ndations made b1, Parliament.

'l'he Bill turther sceks to amend section 7 and delete section I I of the Parliamcntar), Powcrs and
Privilcgcs Act. C'ap. 6 in order to comply with the decision olthe High Court in Apollo Mbo.va v
Attorne.t'(ienerol & 2 others (20 l8).

l)ursuant to its rnandate under Standing ordcr 127, the National Assembly committec on
[)ou'crs and l)rivileges undertook the requisite public participation exercise. and invitcd
membcrs ol'the public as well as various stakeholders to submit their memoranda on tho Ilill.

Irollou ing thc holding of' se"eral meetings w'ith stakcholders including the Ofilce of thc
Atlorner -Ccncral. thc Law Society ol' Kenya. and the l:thics and Anti-Corruption Commission.
the ('ornntittec rcsolred to propose the deletion of'Clause 5 ol'the Bill. Clausc 5 ol the llill
proposcs thc insertion of a new Part VIA in the Act which deals w,ith how the l:xecutivc.
('onstitutional ('ommissions and Indepcndent Olllccs should deal u,ith reports on Parliamentary
Rcsolutions. 'l'hc Conrntittee was ofthe view that this is a matter that should be addrcsscd in the
Standing Orders.

On behall'of'the Nalional Assembly Clommittee on Powers and Privileges, it is my hongur to
present to lhis llousc this Reporl ol'the ('onrnrittcc on i1s consideration ol'the Parliamcntarv
I)rrwcrs und l)rivilcgcs (Amendment) Llill (Senate Ilill No. S (il'2022).

THE HON. JOSEP UI'ON, CBS, MP
DESIGNA'I'ED VICE CHAIRPERSON

NATIONAL ASSEMBLY COM MITTEE OF POWERS AND PRIVILEGES
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CHAPTER ONE: PREFACE

I.O E,STABLISHMENT OF THE COMMll''I'f,f,

1' l'he Committee of Pou'ers and Privileges ol the National Assembly is establishcd undcr
Section l5( l) (a) olthe parliamentary powers and privileges Act. Cap. 6.

2. Section l5 of the Parliamentary powers and privileges Act, Cap. 6 provides as lilllows:

( l) There is established, for each House o.f Parliament, a committee known as the Committee o/
Powers and Privileges consisting of

(a) in respect qfthe Notional Assembly--

(i) the Speaker who shall be the chairperson o.fthe Commitee; and
(ii) .fourteen otlrer ntentber.s o.f the House appointecl in ac.t,ordunc.e

Standing Orders of the Assemblv-;

(b) in respect ofthe Senate-

v'ilh tlrc

(i) the Speakerwho shall be the chairperson of the Committee; anr)
(ii) six other members o;/'the House appointed in accordance wilh rhe stctntring

Orders o.f the Senate.

( 2 ) The quorum of the Committee shall-

(a)

(b)

in the c'ase of the National As.semblv, he the speaker and.four other menbers; ctntl
in the case of the Senate, be the Speaker and two other members.

(3) subject to this Act and the standing orders oJ'rhe relevant House of pcu.lionrcnr. rhe
(-omnittee slrull regulate it,s own pntcedtre.

(1) T.he Jilnctions oJ the Committee of powers and l'rivileges shall be to

(a) inquire inlo the conduct oJ'a nember whose conduct is alleged to constitute breach of
privilege in terms of section I 6;

(b) perJbrtn such other functions as nov be speci/ied in this Act.

(5) The Committee of Powers and Privileges shall, either of its own motion or as a re.sult of a
complaint made by any person, inquire into the conduct of a Member whose conduct is
alleged to constitute breach of privilege in rerms of .secrion t6 within ./it,reen tla1,.s ql

6



receipl of comPlaint.

(6) The Committee of Powers and Privileges shall, withinfourteen days of the conclusion of an

enquiry. lable its findings in the relevant House of Parliament togelher with such

recommendulittns as il considers appropriate.

(7) Each llouse of Parliomenl shall consider lhe report and recomtnendalions by the

Committee oJ'Privileges in the manner set out in the Third Schedule'

3. The Comrnittce of Powers and I'rivileges draws its mandate liom the Constitution, the Public

OUlcers llthics Act (Cap. l85B), the Leadership and Integrity Act (Cap. l85C), the

Parliamentary Powers and Privileges Act (Cap. 6) and the National Assembly Standing

Orders which assigns to the Committee various f unctions.

4. The Committec cnlbrces the Rule s governing the conduct ol'Menlbers ol Parliantcnt.

5. The Committec is also responsible for handling matters relating to the declaration ol wealth

hl, Stare ollicers and holders of Constitutional Commissions and Independent OIIces.

Cust6d;- ot' the rvealth declaration fbmrs by Slate Otlicers is vested in the 'resptlnsible

Commission'. Section 3 the Public Offlcer tthics Act, Cap. I85B defines the responsible

Commission fbr the purposes ol members and other designated of llcers as the Committee of

Powers and Privileges olthe National Assembly;

6. The Committee determines what constitutes contcnrpt although the Act does llot deline what

acts or omissigns can be termed as being contemptuous, such matters can arguably be

determined krllow,ing the dictates of usages. fcrrms, customs, precedence, procedures and

traditions ol- Parliament as envisaged in section I 4 of the Parliamentary Powers and

I'rivilcgcs Act: and

7. 'lhe Committce of Powers and Privileges determines claims of absence of a Member fiom

the House without the permission of the Speaker or where. upon a complaint. a satislactory

explanation lirr the absence is tenable to the Committee.

7



I.I MANDATE OF THE COMMITTEE

8' The Conrmittee of'Pou'crs and Privileges draws its mandate lionr the ('onstilution. thc t)ublic
Ouicers []thics Acr. Cap. I g5l]. the l.eadership and Integritl, Act. (,ap. I g5(.. rhe
Parliamentary Powers and privireges Act, Cap. 6 and the Nationar Assembry Standing
orders which assign to thc ('ommittee various functions that incrudc the fblrowing:

a) Inquiring into the conduct of a member whose conduct is allegetl to constitute
breach of privilege

9' Section l5(a)(a) of the Parliamentary' Powcrs and privileges Act. cap. 6 nlandares rhe
committee to inquire inlo lhc cttnduct ol a Member whose concluct is allegcd to constitute
breach ot'privilege in tenns ol section l6 ol'the Act. l'hc hrcaches contcnrplatcd under
section l6 arc -
(i) the unauthorized publication ofanyjournal, il'the publication olthejournal is prohibite,d

by or in terms olthe Standing Orders or an order or resolution ot'parliament. anl..journal
purporling that it has been published under the authority of'l)arliamenl or a conrmirtee or
the Speaker u,hile it has not been publishe. under such authority, or an1, .joumalpurporting that it is a vcrbatim account ol'the proceedings ol Parliament or a committee
while it is not such account (section 25);

(ii) assaulting. obstructing. molesting. insulting or improper inlluence (contravening sections
26 or 2{t):

(iii) committing ofl-ences in relation to witnesses, including _

a) Iailing to attend at the time and place specilied in a summ6ns. without sulljcient
cause. having been duly summoned;

b) Iailing to remain in attendance until cxcused liom further attcndancc b1. rhc pers.n
prcsiding ar the inquirl.:

c) rctusing to be swom in or to make an all.irmation as a witness;
d) f'ailing or disobeying, without suflicient cause, to answcr lully and satisfactorily all

qucstions lawtully. put to the person:
e) Iailing or disobeyine l. pr.duce any documcnt. paper. hook .r recortr in thc pers.n.s

possession. custody or contror which the person has been required to produce: and on
conviclion such ofl'ences attract a line not exceeding tw,o hundred thousand shillings
or to intprisonment lbr a term not exceeding six months or to both:

(iv) othcr scrious off'ences in rclation to witnesses, including _

a) threatening' obstructing. assaulting or insulting a member ol'stalf or policc ollicer
carrying out sen,icc olsummons issued uncler this Act:
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d)

using abusive language directed at a member, a committee or a House of parliamcnt:
threatening or obstructing another person in respect of evidence to be given belbre
Parliament or a committee:
inducing another person to retiain tiom giving evi<lence or to produce a document
hclirre Parliamcnl ()r a comm ittcci or
inducing another person to give lalse evidence befirre parlianrent or a committee:
assaulting or penalising or threatening another person or depriving the person ol'any
benellt on account of the giving or proposed giving of evidence befbre parliament or
a committeel

g) rvith inrent to clccei'e or mislcad pzu{iament or a commitlce. producing a lalse.
untrue. l'abricatcd or lalsilled documcnt: or

h) willulll' lumishing Parliament or a committee with inlbrmation u,hich is lalss or
misleading or makes a statement befbre parliament or committec that is false or
misleading; and on conviction such oll'ences atlract a tine not exceeding flve hundred
thousand shillings or a term ol'imprisonment not exceeding one year or to borh such
tine and imprisonment:

(r') willti-rlly lailing or reftsing to obey any rule, order or resolution ol parliament:

(vi) contravcning anv provision of thc Speaker's ordersl or

(vii) conducling himsell'or herself in a manner which. in the opinion ol lhe Committee. is
intended. or is likely to reflect adversely on the dignit), or integrity of parliament. or
ol'the Members or to be contrary to the best interests of Parliament or i1s Members.

l0. l he c'omnrittee may inquire into the conduct ol a Member whose c6n6uct is alleged to
ctrnstitutc brc'ach ol'privilege either ol'its own motion (.ral moto) or as a result of a complainl
made bl an) person. Upon conclusion of'the inquiry. the committee may recommend any or
all the sanctions under Section l7 ofthe Acr.

I l. wherc thc relevant Housc tlnds that a Member has committed a breach ol' privilege, the
relevant I louse may, in addition to any <lther penalty to which the Member may be liable
under a specil'ic lan'. issue a lbrmal waming. a reprimand. an order to apologize to the House
or a pcrs()n in a manncr lo bc recommended by the Conrmittec ol Porvers and Privileges. the
rvithholding. firr a spc'cific period ol timc. ol'the member's right to the usc or enioyment of.
any specilied lacility plovided to Membcrs by Parliament. the removal or suspension lgr a
specilied pcriod of'time of'the Member liom any parliamr'ntary position occupied by the
Membcr. such tlne in ternrs of the Member's monthlv salary and allorvances as the Flousc
ma' dctcmrinc. the suspension of the Memher lor such peri.d as the House ma1, decide.
$'hether or not Parliament or any of its committees is schedulcd to meet during that period or
vacation ol'sear pursuant to Articles 75(2)(b) and 103(l)(c) of the constitution.

h)

c)

c)

r)
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12' ln the case of an inquiry arising from a complaint. the Parliamentary l)owers and privileges
Act' (''ap. 6 envisages such inquiry to be concluded within fburleen days of receipt or.
complaint' Moreover. the committee is expected to table its lindings in thc Ilouse. togethcr
rvith such rcconrmendat ions. as it considers appropriate lirr considcrati6n. rrilhin li)urtcen
days of'the conclusion ol'an inquiry. Ilorvever. section 36 ol'lhe Act pernrils l6e C6nrnrittcc
to seek an extcnsion ol time lbr inquiring into a complaint.

b) Absence
l-l.Articlc 103(lxh) as read together with Standing order 25g or thc National Asscmbh.

standing orders assign to the committee of powers ancl privireges the lunction ol-
determining claims of absence of a Member f-rom the llouse without thc pcrmission ol'thc
Speaker or where, upon a complaint. a salislactory explanation tbr the absencc is lenable to
the Committee.

l4' A State oflicer (including a Member) who does not behave, wherher in public and ofJjcial
lil'e, in private lil'e. or in association with other persons. in a manner that avoids any conl)ict
betwcen personal intcrests and public or offrcial duties. or behaves in a manner
compromising any public or ofllcial interest in I'avour of'a pcrsonal intcrest. or clerneans thc
ofllce the otllcer holds (and thus contavening Articles 75(l). 76, 77 or 7U f2tl shall he
subject to the applicable disciplinary procedure lbr the relevanr oflrcc: and ma1.. in
accordancc with the disciplinary procedure, be dismissetl or otherwise rcnroved tiom oflico.

l5.Standing order 258 provides that il. during any Session. a Member is absenl fronr cight
sittings ol the Assembly rvithout the Speaker's written permission. the Speaker reports the
malter lo the Assembly and the' malter stands ref'erred to the Commiltee of' pow.ers and
Privilc'gcs lbr hearing and determination.

16' The committee inquires into the matter within lburteen days liom the datc the matter is
relerred to it and thereafier submits a report to the House. lf the report of the Committee
finds that the Member has ollered a satislactory explanalion lor the Mcmber.'s absence. Ihe
matter ends.

17. If the repo( of the crommittee flnds that the Member has not oll'ered
explanation fbr the Memher's absence. the Chairperson or a Membcr ol-
designatcd b1,the Committce for that purpose, upon submirting the report. m
days' notice of a Motion that. " z-rr.r House notes the Report of'the comnrittL
laid on the Table of the House on ... regarr)ing...,'

a satistactor),
thc ('omrnittcc

ust give a threc
,e o/ Privilegcs

18. The Motion is debated in the usual nlanner. except that _
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(a) no amcndmcnl to thc Motion is pennitted:

(b) the debatc ol'thc Motion cannot be anticipated b1' a Motion lbr the ad.joumment of the

I louse. and no dilatory Motion is allowed in relation to the busincss, and the business
cannot bc interruptedl and

(c) at lhc conclusion ol'thc dchate. the Speaker does not put a question but declares that.
pursuant to Articlc 103 ( I ) (b) of the Constitution, the ollice of- thc Mcrnber cgncerncd

has becomc vacant.

19. Il is howcvcr important to note that Article 105 of the Constitution provides that the tligh
C'ottrt shall hcar and determine any question whethcr a person has hccn validly clcctcd as a
Mcmbcr ol' l'arliament or the scat of a member has become vacant. 'l hc question must
hon cvcr be hcard and determined within six months ol'the datc ol' lodging the petition.

c) lJnforcement of the Rules Governing the conduct of Members of Parliament
20. Chaptcr Six ol'1he Constitulion ol' Kenya prescribes leadership and integrity benchmarks for

holdors ol'Statc and puhlic ollices.

2l.Articlc 75 ot'the ('onstitution assigns the Committee the role to excrcise penal authority over
contravcntion ol'the [.cadership and Integritl' Code.
It statcs as lirllou.s -
(2) I pernn y'lu conlravenes clause (l), or Article 76, 77 or 78 (2) -

(ct) shall be suhject to the applicable disciplinary procedure.for the relevant o//ice: and
(b) ma.t'. in uccordtrnce with the disciplinarv procedttre re.ferred to in po.agrdph (a). be
disnrissed or othent ise rentoved.fiom olJice.

22''l'hc ['ublic ot]lccr Ethics Act, cap. l85B also assigns ro the Commitrce thc tuncrion of
invcstigating and enforcing compliance with the clode ol'conduct. Scction 35( l) provides
that thc rcspoltsible Comnrission lbr a public otlicer may investigatc to detcrminc whether
thc public olliccr has contravened the Code of Conduct and tithics.

23.'[hc (ieneral l,cadcrship and Integrity Code contained in thc Leadcrship and Integrity Act.
('ap. 185(' is also within the ambit of the Committee of Powers and l)rivilcges with respect
1o nrisconduct by Mcrnbers ol'Parliament.

24. Section 37(3) ol' the Parliamentary Powers and Privileges Ac1 provides lilr a ('odc ol'
('onduct lirr Menrbers ol'Parliament, provided in the Fourth Schedule to rht: Act. Rulc l2 ol'
thc ('odc spccilicalll' obligates the Committee of'Po\\'ers and Privilegcs to enlirrcc the ('odc
and rccontmend penalties fbr its breach



d) Registration of Members' Interests
25. Registration ol Membcrs' rnterests is regulated bl,section l6 of'r.eadership and rnrcgritl.

Act' ('ap' 185('. and the Second Schedule ofthe Act. and Rulc 6 ol'thc ('odc ol'('onducr lirr
Mcnrbers of'Parliament ctlntained in the Fou(h Schcdule to the parliamcnlarv l)o*.crs antl
Privilcgt's n e l. l0I 7.

26. Rulc 6 of' thc C'ode ol' Conduct lbr Members of parliament provides
rcgisler rvith thc rc'levant Speaker all ljnancial and non-linancial

that Mcrnbers shall

intcrests that nrar
reas<lnablf inlluenco their parliarnentan' actions: declarc anl rclcvant inter.csl in thc contc\t
of'parliamcntary dcbate or the matter under discussion belbre contrihuting to dcbate in thc
Ilouse or its (lommitlecs, or communicating with State olflcers or other public servantsl and
.bserve any rules agrecd of the House in respect of financiar s.pporl ri)r Mcmhers or lhe
facilities ol'thc I Iousc.

27' whcreas Rulc (r envisages Members' registering their personal interests rvilh tho rcle vant
Speaker. thc Clolnmittee of Powers and Privileges handles questions ol'Mcnrhers' iltsrcsts
on bchalf of' the Spcaker.

e) Contempt
28' ('ontempt are acts or omissions which obstruct or impedc eithcr I lousc ol- I)arliamcnt in thc

perlirrnlancc ol'i1s l'r-rnctions. or which obstructs or irnpedes an1 Mernher qr olljccr ot such
llousc in the dischargc ol'his/her dutl or which has a tcndency. dircctl,r or intiirccrll. to
produce such results. Any disorderly. contemptuous or disrespectlul conduct in lhc presencc
of' either I l.use or a committee constitutes a contempt. rvhich ma,r, hc conrmittcd b'
nrembcrs ol' the public. parties. wilnesses or bl Members .f'either I Iousc.

29' [)etcrmination ol'rvhal constitutes contempt is as the Ilouse would dctcnninc olr occurrcnce
ol'an incidencc and is the power of the House to punish lbr contcmpt heing tliscreti6nar' to
the I louse itsell.

-10' Il is notahlc that althoLtgh the Act iloes not deline what acts or orrrissior.rs can bc lcnrcd as
being contcnlptuous' such matters can arguably be determined filllowing thc rlictates ol'
usages' lbrms. customs^ precedence, procedures and traditions of Parlianrcnt as cnvisagcd in
section l4 ol'the Parliamentary powers and privileges Act.
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Q Ileclaration of Wealth for Strte Omcers

31. The comminee of powers and privileges is also responsible for handling matters relating to

the declaration or*.ur*, uy sli. offrclr and holders of independent commissions.

32.CustodyofthewealthdeclarationformsbyStateofficersisvestedinthe.responsible
Commission'.S.ttionftf'tp'UlicOflicerEthicsAct'Cap'lS5Bdefinestheresponsible
Commissionfo,ttttp"po'"sofmembersandotherdesignatedofficersastheCommitteeof
po*".t *a Privileges of the National Assembly'

l3



I.2 COMMITTEE MEMBERSHIP

33. I'hc National Assentbly ('omnlittec ol'I)owcrs and I'rivilcges consists ol tjticcn N4cmbcrs'

with the Speaker as the chairperson and lburteen other Members of the Housc appointed in

accordance with the Standing Orders.

34. Members ol the committee during the ]'hird Session of the 'Ihirteenth Parlianrcnt are as

tirlkrws:

I ) 'l'lre Rt. IIon. (Dr.) Moses M. Wetang'ula. UGII, MP - Chairperson/ Honourtthle Speaker

o/'t he National Assemblv

2) 'l'he 
I Ion. Joscph Lekuton. CIIS. MP - Designated Vice (-hoirpersott

3) 'l'he tlon. Irarah Maalim. EGH. MP

4) 'l'he llon. Mishi Mboko' MP

5) The Hon. Mwangi Kiunjuri, EGII' MP

6) 'thc Hon. Jessica Mbalu. CBS. MP

7) 'l-he I lon. James Onyango Oyoo. MP

8) 'l-he tlon. Samuel Gonzi Rai' MP

9) The tlon. Fabian KYule Muli, MP

10)The tlon. Jayne Kihara. MP

I I )The t{on. Samuel Moroto, MP

l2)'l'he Hon. Rose Museo Mumo, MP

l3)'l'he Hon. Wakili Edward Muriu, MP

l4)'l he tlon. Kaguchia John Philip Cichohi' MP

l5)]'he tton. John Okano Bwire. MP

I.3 COMMITTEE SECRETARIAT

35. The Committee Secretariat is composed of the following olficers:-

a) Mr. Noah Too Principal Clerk Assistant I (Lead Clerk)

b) Ms. Sophie Otieno Principal l'egal Counsel

c) Ms. Jemimah Waigwa Principal Legal Counsel

d) Ms. Emma Esen<ii Senior Lcgal Counsel

e) Ms. I{alima Suleiman First Clerk Assistant

l) Mr. Kanda Tililei Third Clerk Assistant

g) Ms. Catherine Mukunyi Seri eant-at-Arms
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CHAPTER TWO: THE BILL

2.0 oVERVIEW oF
(AMENDMENT) BILL

2.I SUMMARY OF THE BILL

38.The Bill seek

Commissions
Parliament's resolutions'

THE PARLIAMENTARY POWERS AND PRIVILEGES

(SENATE BILL NO.5 OF 2022)

36.The parliamentary powers and privireges (Amendment) Bill (Senate Bill No' 5 of 2022\

was read a First Time in'ir,. 
-Nutionur 

issembly on June 27, z}z?.. and was thereafter

rel'erred by the tlonourabit i;;;k;;; trtt ry^tiiit"l 
Assemblv Committee on Powers and

Privileges tbr consideration and reporting to the l-louse'

37. The Bill is sponsored by Sen' Danson Mungatana' MP'

s to place a specitic obligation on otlicials ol the Executive' Constitutional

and In<lependent Ollices to tornpfy with the requirement to give t'eedback to

39. lt provides a structured mechanism through which the Executive' Constitutional

commissions una rna"piio"nt i;fi;;; u," ..{.,ir"a to give grearer consideration to the

issues raised and the recommendations made by Parliament'

40.TheBillfurtherseekstoamendsectionTanddelete.sectionlloftheParliamentaryPowers
and privileges n.t i" o.a", to J,*pjy *i,n,r,. decision of the High Court in Apollo Mbova

v Attorncr'-Ccne ral & 2 others (20 I 8)'
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CHAPTER THREE: PUBLIC AND STAKEHOLDERS PARTICIPATION

3.0 LEGAL FRAMEWORI( FOR PUBLIC PARTICIPATION

4l.Article I l8 of the Constitution provides as lbllorvs:

( l) Parliament shall-
(a) conduct ils business in an open manner, and its sitting,s and those ol ils commitlees
shall be open to lhe public: and
(b) facilitate public participation and involvement in the legislative and other business of
Parlioment and its committees.

(2) Parliament may not exclude the public, or any metlia, Jiom anv sitting unless itt
exceptional circumstances the relevant Speaker has determined that there are justi.fiable
reasons for the exclusion.

42. In addition. Standing Order 127( I ). ( lA) (2). (3). and (-.lA) ol' the National Assernbly

Standing Orders provide as fbllows:

( I ) A Bill hctving been read a h-irst Time .shall stctnd committed to the relevant
Departmenlol (lontmittee without question pul.

( 1A) Save for a Finance Bill, the Speaker may refer various provisions o/ a Bill proposing
to amend more lhan one statule in its principal provisions lo the relevanl Departmentol
Commitlees in accordance with their mandates

(2) Norwilhstanding paragraph ( l). the Assenblv mav resolve lo commit u Bill to o selecl

commiltee estahlished for that purpose.
(3) The Departmental Committee to which a Bill is committed shall .facilitare public

parlicipotion on the Bill through an appropriate mechanism, including-

(o) inviling suhmission of memoruncla:

(b) holdinq public hearings:

(c) consulting relevanl slakeholders in a sector: and

(d) consulting experts on technicdl subjects.

(3A) The Deportmental Committee shall take into accounl lhe views and recommendations o/
the public under paragraph (3) in its report to the House.
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43.Ndwithslandingthealbrementionedprovisions,theParliamentaryPowersandPrivileges
(Amendment) Bill (Senate Bill No' i of 2022\ was committed to the National Assembly

Commiuee ot.powers ,J;;ii;; f u..u-, to Standing ordcr 127(6)(a), which states that:

6t Dt'sPite PurugruPh r I t-
(a) the Speaker nrov direct rhat a parlicular Bilt be commitled to such committee as the

Speuker maY delermine

3.I PTIBI,IC PARTICIPATION

44.On JulY 3. 2023. th

authorit)' of the Cle

national circulation'
members ol the Publ

45. CoPies o[ the I]ills
Buildings as well

bustn s/bills.

were availed at th

as online via

e National Assembly Committee ol'Powers and Privileges' under the'

ik ;?'ilN;;;ur n.,"*urv, piuctd un advert in tr,'o newspapers of

namelv the Daily Nation and the East Aliican Standard' inviting

r.],ia *t.t t,rt.t ota.tt to tbru'ard submissions on the Bill'

c National Assembly l'able OlUce' Main Parliament

liament. o.ke/the-natlona l-assembl /house-

46..fhepuhlicuaSlurthcrrcquestcdrosubmithardcopiesol.mcmtrrandablpostingthemto
the clerk ol.thc Nationat"Irs;il. i,.ij.'ri"- +raoz-00100. Nairobi. to hand-delivcr them

to the otljce "t' 
the cl;;k: itl"i"'' i"iri"*tnt Buildings' Nairobi or to email them to

cna/r?oarl iament.s.o.ke.

47. A dea<lline ol"l'uesday' July l8' 2023 at 5'00 p m' was indicated on the advert'

48. By the set deadline, only the Law Society of Kenya had submitted its memorandum'

4g.Inorderttlobtainmoret.eedbackontheBill.theCommitteeresolvedtoinvitetheAttomey-
General ot.the Republic "i-ri""y", 

the ctiet Executive ol'the Ethics and Anti-clorruption

commission. and the c;;;i ilil*e ot't'icer of the l-aw Society of Kcnya' with their

;;i;r;;" lcttcrs being dispatched on Julv 24' 2023'
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3.2 SUBMISSIONS BY THE ETHICS AND ANTI-CORRUPTION COMMISSION

50.On August 3,2023, representatives of'the Iithics and Anti-('orruption Comnlission. namely

Mr. David K. 1'oo (Director of Legal Services, EACC) and Mr. David Kaboro (Deputl'

Director of Ethics. EACIC) appeared before the Committee to present their memorandum on

the Bill.

51. The EACC representatives submitted their written memorandum. which they highlighted as

follows:
Recommendation by EACCProvision of the

Biil:
Obrenation by EACC

Clause 23A on
the
lnterpretation of
the teffn
'responsible

officer'

An entity of govemment may have
more than one public ollicer who fits
the dellnition of 'responsible ofllcer'.
EACC gave the example of
Constitutional (lommissions that
have a Chairperson as well as a

Secretary/ Clhief Executive Olticer
who is additionally the Accounting
Otficer.

EACC viewed both as being
within thc definition of'
'responsible ollicer'. and thus
proposed the need lbr more
clarity whcn u rcsolution is

addresscd to such govcmment
entity

Clause 23A(f) It is not clear whether the terms
'chairperson' and the 'accounting

officer' ol a corporate body are

meant to be coniunctive or mutually
exclusive.

Iror greatcr claritl' theretbrs.
EACC proposed the replacement
of 'and' with 'or'.

Clause 23B
Reports
Parliamentary
Resolutions

on
on

a) In order to enhance
compliance particularly by
investigative agencies. the
Resolutions ol the National
Assembly or Repon ol a
(lommittee conveyed to a

responsible otllcer of an

investigative body
rccommcnding invcstigations
to be conductcd to be

accompanicd by:

i. any documcntary evidence
collected by the
Commitlee or the National

l8



AssemblY' and

ii. anY witness stalements

recorded.

b) 'the EACIC ProPosed that there

should be a concurrent

Provision to allow a

iesponsible officer to who a

resblution is submitted to seek

any claritication that maY be

necessary. and in such cases'

the timeline of sixtY (60) daYs

begins to run when the

clarification sought is availed

by the Committee of National

AssemblY.

Parliament should thus note

responsible officer maY fail to
comply due to reasons that are

bevond the officer's control'

that a

the requirement to submit a status

report to Parliament. This

presupposes that there will be an

invesiigation and arraignment of
the concemed resPonsible officer'
However. the Bill silent on the

institutional arrangements to

enforce the otTence created'

b)The laws that establish various

public entities have immunitY

ilrut"t which Protect Public
o|icers fiom Personal civil or

criminal liabilitY fbr actions or

omissions done in good fbith in
exercise of their Public duties'

Clause 23C (2) therefore cont'licts

and negates those Provisions'

a) This provision
liability for fai

establishes criminal
lure to comPlY with

Clause 23C on

Penalty fbr
tailure to rePort
to Parliament

l9



3.3 SUBMISSIONS BY THE ATTORNEY - GENERAL

52. On August 17. 2023, representatives of the Of Uce ol' the Attomey-General. narnely Mr.

Fredrick Mwachi (Deputy Chief'Parliamentary Counsel. Otllcc ol'the Atlomcy-Cencral) and

Ms. Maureen Odendo (Senior State Counsel. Oftlce of the Attomey-General) appeared

betbre the Committee to present their memorandum on the Bill on behall ol the Attorne!' -

General.

53. The representatives tiom the Ollrce of the Attomey-(ieneral submitted their written

memorandum. which they highlighted as lbllows:

Provision
of the Bill:

Observation by the Attorney Generel Recommendation by
the Attorney Genersl

Clause 2 Clause 2 ol the Bill seeks to amend section 7 of
the Act relating to service of civil processes by
replacing lhe rvords "either one or bolh Hou.se.s"

with the rcltrencc to be *A House of
Parliament ".

'l'his proposal is in order as it makes an editorial
change to the provision by harmonizing the
refbrence to either llouse ol'Parliamcnt.

Clause 3 Cllause 3 olthe Bill seeks to delete section ll ol'
the'Act which provides lhal No proceeding.s or
decision of Parliamenl or lhe Committee of
Powers and Privileges acling in accordance with
this Act shall be queslioned in aflv- cotttl.

This proposal is in order as it upholds the iudicial
authority olthe Courts enshrined in Article 159

the Constitution which vests.iudicial authority in
the Coutls.

Clause 4 Clause 4 of the Bill seeks to amend section l6 (d)

of the Act by replacing the relerence to "section
38 (Repeal of Cap. 6 and transition)" with the
rei'erenoe Io "section 37 (Speaker's orders)" .

The proposal is in order as it seeks to correct a

misquoted rel'erence to the section ol the Act in
the provision.
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Although the Provision
does not raise any

signiticant
constitutional issues.

the AC's concem is the

criminalization oi an

administrative inaction

against a resPonsible

olficer. For that matter.

the Office of the A-G
recommends that

should the Provision be

retained. it should
administrative

such as

or reportinS to
appointing authoritY tbr

inistrative action'adm

reprimandsuspenslon.
the

attract
sanctions

new Part into the Act to impose an obligation on

responsible olllcers to report to Parliament on

oailiamentary decisions and specities lh'
nroccdure lirr suhmission ol' reports on actlon

i,rken on parlilmL'ntar) decisions'

Clause 5 ('lause 5 ol thc Bill Proposcs the insertion of a

llowever, PARI' VIA ol the Bill appears to criminalize an administrative

inaction against a responsible ollicer'

'Ihe Offlce of the Attomey-General therelbre recommends that if the

,,.,*i*;,,n is retained. it should attract administrative sanctions such as

il;;ffi"." t.ptir*o or reporting to the appointing authority fbr

ifi cant constitutional issues.Ihe Bill does not ralse slgn

administrative action-

General
Observatio
ns and
Recommen
dations:

54.Memhersengagedwirhtherepresentativesoftheol-ficeoftheAttomey.Generalandagreed
on the large part \\.irh tt .i, 

-r,it 
*irrions. parlicularly on thc potcntial disorder ol-creatitig a

criminal oll-ence as a sanction tbr an administrative inaction'
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3.4 SUBMISSIONS BY THE LAW SOCIETY OF KENYA

55. Representatives of the Law Society of Kenya were unable to ph1'sically avail themselves I<r

present their memorandum on the Bill due to engagement with a diftbrent C'ommittee ol'
Parliament on the same day they had been scheduled to appear bclore the National Asscrnbll'
Committee ol' Powers and Privileges.

56. Subsequently. the President of' the Law Society of Kenya, Mr. llric Theuri. lirrwarded a

softcopy of its memorandum to the Committee Secretariat, which was highlighted as

fbllows:

Provision of the
Bill

Observation by the Lrw Society of
Kenyr

Clause 5 on
insertion of a

new Part immedi
ately after Part
VI

This part amends the Parliamentary
Powers and Privileges Act by inserting
*PARI' I/IA _ REPORTS ON ACTION
TAKEN ON PARLIAMENTARY
RESoI,I/TIONS'

'l hc numhcring ol this ncrv parr $ " PAR-I-
VlA " sh<tuld be amended as this new part
that is being inserted into the Bill is not
related to Part VI of the 201 7 Act which
provides fbr the summoning ol witnesses

LSK suggested that this part
bc an.rendcd to rcname thL'

new parl as: "l'AR'l' VII -

REPORTS ON ACTION
TAKT]N ON
PARI,lnMIJNI'ARY
RhSOt.tJ.IlONS"

Clause 5 sub
clause 23C

This part provides that;
" ( I ) A responsible ffic'er who Jbils to
comply with section 238 commits an
offence and is liable, on conviclion, lo a
.ftne nol exceeding.five hundred thousand
shillings or to imprisonmenl .for a lerm not
exceeding six months or lo both.
(2) A person liable for an olJbnce under
subsection (l) sholl be per.sonalll, liahle

for the .fine ond public fund.s shall not be

used to poy such a fine. "

LSK submitted that providing a penalty
ol'a llne to a responsihlc ol'licer is not a

sulficient lorm ol penalty. This is

because the responsible otficer is likell'
to usc public funds to pay the line
issued to them.

a

Recommendation by the
Law Soci of Ken e

l-SK proposed that this
clause be amended to
provide;
"(l) A responsihle oflicer
who fails to complv with
seclion 238 comntils on
o/fence ancl is liable, on
conviction, to suspension
wilhout pay for a period of
lhree monlhs or lo
imprisonnent.fbr d term nol
exceeding six nonths or ltt
both. "
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the Public funds.

. The public funds may be channeled in

the iuise of Per diem or salary bonus

."t.i.ut the iame is used to cover lbr

the fine.

ffi
fineforally

ayfunds
fi
lbr

fun

d)32 lngCUSa ebu ( ) procfo Stea I Sn p
beshalceroebes onsrthe pthat

candthe publeliabnperso
h asuctoedusbet pnosha

detonsdoeeus proacus bth sen
toedusbetaSm thanh secmeth
dandsnaersoenbetwesh pulstd ng
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CHAPTER FOUR: OBSERVATIONS

4.0 COMMITTEE OBSERVATIONS

Having considered the Bill and submissions liom the Attomey- General, the Law Societl ot'

Kenya and the Ethics and Anti-Corruption Commission, the Committee made the fbllowing

observations-
Clause 2 of the Bill

l. l'he Bill secks to sat'eguard the powers and privileges of I'arliamont and tacilitatc the

Members of Parliament to perfbrm their constitutional lunctions without interlerr:nce.

2. The Bill recognizes the authority of Parliament by providing that no process issucd b1

any court in the exe.rcise of its civil jurisdiction shall be scrved or executcd rrithin thc

precincts ol Parliament while either a House of Parliament is sittingl or through the

Speaker or any mcmber ol stafT unless it relates to the attachment of a membcr's salarl':

or if the subject matter relates to a member exercising their pcrsonal duty.

3. Further. in light ol'the provisions ol Article 48 ol the ('onstitution on access to lustiec.

the Bitl aligns the Parliamentary Powers and Privileges Act. C'ap. 6 with the provisions o['

Article 48 of the Constitution by providing that the proposed ncw' section 7( I ) shall not

apply to service made to a member of'stall'of Parliament authorized to receive servicc on

behalf ol either House of Parliament or the Parliamentary Serl'ice ('ommission.

Clause 3 of the Bill
4. The Bill aligns the Act with the provisions of Article 165(3Xd) ol'thc Constitution on the

jurisdiction ol'the IIigh Court to hear an1' question in respect to thc interprctation of'thc

Constitulion including the determination of the question on whethcr any lau or an)'thin-s

said or done under the authority oi the Constitution is inconsistent with or in
contravention of the Constitution.

Clause 4 of the Bill
5. Additionally. the Bill seeks to correct a typographical error in section l6 in terms of'crtlss

referencing by making reference to the correct section which is section 37 olthe Act.
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Clause 5 of the Bill
IhcBillseekstoensuretheimplemenlationottheresolutionsofParliamentbyproviding
mechanisms through *tricf' r"sion'iUle otllcers shall report to Parliament on the status of

implementation ol'resolutions 'iade 
by Parliament through the relevant Commitlee'

'l-hcre is. h.se'cr. need to anrend the new proposed section 23A to provide claritl' .n

u'h. the responsible otfit"' l' in 
'espect 

of body corporates and constilutional

commissittns.

'fhc rcsolutions of Parliament including reports have annexures containing documentary

evidcnce rclating ttl tftt tuU.ittt 
'nutter 

in the issues forwhich a House of Parliament has

made a rcsolution. ln this 
,rt;;; 

;t resolutions ol the House ''t tt11'-g1ssu1i1g and

contain all intormation n.".r.Iry to guide on implementation of resorutions.

l:urther. thc proposcd amendments lilr a responsible. ottcer to seek claritication on the

resoluliorr soughl may t""';;t;;i";;t Jtiui t)" the implementation ol the resolutions ot'

thc [{ousc.

I0.'l he new proposed section 2JB requires a re,sponsible. officer to provide a status report on

parliamentary ,..ut'tiunt'iitt;;; ;;v; ol a rcsolution which is ample time 1o enable a

responsiblc ollicer to t"t,i,' if" p'oui'ion lurther provides lbr extension of'the 60 days

pcri.d rrp.n rhc wriucn rl[J;r, "i[..p"".iii. "in..r. 
ln this regard. the proposal seeks

i., guar.l ,g"in.t .umpletl';"#;;;;;esponsible.ot'lrcer to.su6mit a 
:t'arYs^j:port 

and

hence does not cont'lict *iiit p'"'rtr'"*- on immunity fbr actions or omissions donc in

good laith.

I l . A.ditionally. on the submissions rhat the new proposed section 23C criminalizes an

a<Jminislrarive inacrion #;;;;;"il"priate sanitions such as suspension' reprimand or

rcpofling t,, rt., ,ppuinti"ng'"r,t"111, .rr"uld .l1,.-lrovided. 
it is notenorrhl that thc

slnctionscunonllhcimplcmentcdhltheapptlrntu.lgluthurit}tllthercsptrltsihletrl.liecr.
*.hich mul,not dcter nunl.u,nptiun." uith the requirernents of reporting on parliamcnlary

rcsolutions by rcsponsible tlllicers'

7

8

9

l2.lt is also notable thal the sanction tbr suspension without pay may also 
'be ^chal 

lenged in

lcrnrs ol. the provisi.ns .i",t"i.f .' + i-,.i the Constitution on the right to lair lab.ur

practiccs.

I 3. 
'fhc dratiing lbrmat ol' the new Part cannot adopt Number PART VII as it is being

' 'inscrted 
betitecn existing provisions in the Act'

I.hel}illexprcsslyprovidesthattheresponsibleollrcershallbepersonalll,liablctitr
paymcnt ol'the finc prescribeJ as penalty lbr non-compliance' The law already detines14.



what public lunds are and hence there exists no ambiguity that the responsible officcr
cannot use public lunds to pay lbr the penalty.

15.I'he Bill proposes thc inclusion of' a new Part VIA which deals with report on action

taken on Parliamentary Resolutions. It is worth noting that the National Assembly has

established the Committcc on Implementation under Standing Order 209. 'l'he' mandate ol'

the Committee is espoused under S. O.209 (2\ as tbllows:
(2) The Commi ee shall scrutinize the resolutions of the House (including adopled

commifiee reports), petilions and the undertakings given b),rhe National Execulive

and examine
(a) whether or nol such decisions and undertakings have heen implenented

and where implemenled' lhe extent to which lhel' have been implemenled: and

whelher such implementation has taken place within the minimum time

necessary; and
(b) whether or not legislation passed by the House has been operationalised
and where operat ionalised, the exlent to which such operationalisctl ion has

taken place wilhin the minimum lime necessary'.

16.'the implication of this is that the National Assembly already has a system ol'

implementing or lbllowing up on its resolutions which has so tar been eltective without

legislative intervcntion.

l7.ln addition, the Bill appears to criminalize an administrative inaction againsl a

responsible ot-ficer. It is worth noting that the laws that establish various public entities

have immunity clauses which protect public otilcers tiom personal civil or criminal

liability for acrions or omissions done in good t'aith in exercise oltheir public dutics. 'l he

proposed Clause 23C therelbre conflicts with these provisions.
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CIIAPTER FIVE: RECOMMENDATIONS

5,0 COMMITTEE RECOMMENDATIONS

Pursuant to Standing Order 127' the Committee recomm

Second Reading sub.iect to the lbllowing amendments-

Clause 5

THAT. clause 5 of the Bill bc amended -

TrrE r\J^., y.!. ri. AssEMBLy
l./,!'f rl.lS I_AID

D,ITE: 05 OEC 202{

the Bill does Proceed tbr

'J.L)

L

(a) by deleting the proposed new section 23A;

(b) by deleting the proposed new section 23B;

(c) by deleting the proposed new section 23C;

ial tl, .t.t"tirg thc proposcd new scclion 23D; and

(e) by deleting the proposed new section 23E'

I

I

I
f,
t;
I

L

I
I

-i
i

J

Justilications
.fheCommitteeproposesthcdeletionolnewPartVlAinitsentirety.ltisworthnotingthatthe

NationalAssemblyhasestablishedtheCommitteeonlmplementationunderStandingorder
20g.ThcimplicationofthisisthattheNationalAssembtyalreadyhasasystem.ofimplementing
orlilllowinguponitsresolutionswhichhassot.arbeeneft.ectivewithoutlegislative
intervention.

Inaddition.theBillappearstocriminalizeanadministrativeinactionagainstaresponsible
tllljcer.ltisworthnotingthatthelawsthatestablishvariouspublicentitieshaveimmunity
clauseswhichprotectpublicofficersfrompersonalcivilorcriminalliabilityforactionsor
trmissirrnsdoneingoodfhithinexerciseoitheirpublicduties'TheproposedClause23C
therefore conflicrs \\,irh rlri; provision. ln light of the above. the committee proposcs 1hc

de letion of new Part VIA'

........ DATE ... :IM
SIGNED....

THE HON. JOSEPH LEKUTON' CBS' MP
MITTEE OF

(DESIGNATED VICE CHAIRPERSON ' NATIONAI' ASSEMBLY COM

POWERS AND PRIVILEGES)
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AMENDMENTS

6.0 SCHEDULE OF AMENDMENT(S)

The Commiltee proposes the

deletion ol' nt'u Part VIA irl its

entirety. It is worth noting that the

National Assembly has established
the ('ommittcr"' on Implementation
under Standing Order 209. 'Ihe

implicalion of' this is that the

National Assembly alreadY has a

system of implementing or lbllowing
up on its resolutions which has so lar
been etfective without legislative
intervcntion.

ln addition, the Bill appears to
criminalize an administrative
inaction against a responsible ollicer.
It is worth noting that the laws that
establish various public entitics have

immunity clauses which Protect
public officers lrom personal civil or
criminal liability lor actions or
omissions done in good laith in
exercise of their public duties. 'l'he

proposed Clause 23C thcrc'lbre
conflicts with this provision. In light
ol the above. the Commitlee
proposes the deletion ol new' Part

VIA.

t Clause 5
'I'HAT, clause 5 of the Bill be

amended -
(a) by deleting the proposed new

section 23A:
(b) by deleting the proPosed new

section 23Bi
(c) by deleting the proposed new

section 23C:

(d) by dcleting the proposed new

section 23D: and

(e) by deleting the proposed new

section 23E.
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REPUBLIC OF KENYA

THE THIRTEENTH PARLIAMENT _ THIRD SESSION

NATIONAL ASSEMBLY COMMITTEE OF POWERS AND PRIVILEGES

REPORT ADOPTION LIST OF THE
NATIONAL ASSEMBLY COMMITTEE OF POWERS AND PRIVILEGES
ON THE PARLIAMENTARY POWERS AND PRIVILEGES
(AMENDMENT) BILL (SENATE BrLL NO. s OF 2022)

We, the undersigned Members of thc National Asscmbly Committee of Powers and

Privileges do hcreby append our signatures to adopt this Report.

Date.
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a ----'
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Vice Chairpenon -Z
3 The Hon. Farah lUaalim, ILGH, MP

4 The FIon. Mishi Mboko, NI.P

5 The Hon. Kiunjuri, Irestus l\Iwangi, IJGH, I\'I.P

6 Thc Hon. Muriu, Wakili Edward, I\l.l)
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9 Thc Hon. I(ihara, Jayne Wanjiru Nicri, NI.P

10 The Hon. Samuel Nloroto, NI.P
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1,2

1,3

The Hon. N1balu, Jcssica Nduku Krko, CRS, M.P

The Hon. Ilumo, Rose i\Iusco, NI.l)

1.4 The Oyoo,James Onyango, M.P.

15 Thc l-lon. Rwire, John Okano, NI.l)
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Parliqmentary Povers and Privtleges tAnendment) Bill, 2022

A Bill for

AN ACT of Parlirment to amend the parliemcntary powcrs rnd
Privileges Act to provide a stnrctured mechrnilm ihrough rvhich
Psrliamctrt is able to rcccive rcports from public ofliccrs on the
rcsolutions patsed by Parlirmenti and for contrected purposes,

ENACTED by the Parliament of Kenya, as follows-

short rirlc. l. This Act may be cited as the parliamentary Powers and
Privileges (Amendment) Acr, 2022.

Amendmcnt ot'
rcction 7 ol'No.29
of20l7.

2. The Parliamentary Powcrs and privileges Act.
hereinafter refered to as the principal Act is amended by
deletiag seclion 7 and substituting therefor the following neiv
section-

THE PARLIAMENTARY POWERS AI\D PRTVILEGES
(AMENDMENT) BILL,2022

S!ftie ofci!il 7 (l) No process issued by any court in the
exercise of its civil jurisdiction shall be servcd or
execul'ed-

(a) wilhin the prccincts of parliament
while a House of Parliatncpt is sitting;

(b) through the Speaker or any menrber of
staff-

,h thc
Member's

(ii) if the subject matter relates to a
Member exercising their
personal duty.

(2) Subsection (t)(a) shall not apply ro
service made to a member ol staff of parliament
aul.horised to receive service on behalfoF-

(a) either l-louse ol'Parliament: or

(b) the lrarl ianrentar.l. Scrvice
Commission.

(3) The righr ol access ro justice under
Anicle 48 of the Constitution shall be limited as

(i) uuless it
attachment
salsry; or

relates
ofa
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Drlerion of scation
ll of No. 29 of
2017.

Alncndnclt of
scction 16 o[ No.
19 ot 2017.

llscnion of ndrv
Prd ro No. 29 ol'
20t7.

Pqrliame tary Powers and Privileges (Amendnenl) Bill, 2022

specified under this section for the purposes of
hcilitating the conduc! of business and the affais
of Parliament.

3. The principal Act is amended by deleting section I l.

4. Section 16 of the principal Act is amended in paragraph
(d) by deleting the expression "38" appearing immediately
after the words'hnder section" and substituting therefor the

expression "37".

5. 'l'he principal Act is amended by inserting thc following new

Part immediately 8fter Part Vl-

PART VIA - REPORTS ON ACTION TAKEN
ON PARLIAMENTARY RESOLUTIONS

lntcrp.rorioo 23A. In this Part, "responsible officer" means -
(a) a Cabinet Secretary;

(b) a county governo(

(c) the chairperson of a commission
established under the Constitution;

(d) the Auditor-General;

(e) the Controller of Budget;

(0 the chairperson and the accounting
oflicer ofa corporate body; and

(g) a public officer to whom a resolution or
rcport of a House or a Committee of
Parliament is submitted in accordance
wirh this Act.

Rcports on
PrliarEntaqv
Rclolutions.

238. ( I ) The Clerk of the relevant House shall,

within seven days of a resolution of the House or
of the tabling of a report of a Committee of the

House, convey th€ resolution or a copy of tlre

report. as the case may be, to the rcsponsiblc

officer under whose portfolio the implementation
of the resolution or rccommcndation of the

Committee falls.

(2) The responsible oflicer shall submit a

3



Parliamenraty Povers und Privileges (Amendna t) Bill, 2022

PoLlll-'" lbr
failurc to
rcpoft lo
l'arliamcnr

Consol idarad
rcImn.

lo limit
disirclioo of
Plrliamrnl.

status report to the relevant Commitec within
sixty days t'rom the datc the resolutiou is conveyed
or within such period as shall be specified by a
[esolution of the I-.louse-

(3) A report under subsection (2) shall contain
intbnnation on-

(a) the action taken to give eflect to the
resolution or recommendation ot- a
repon submitted under subsection (l );
and

(b) where no action has been taken on a
resolution or recommendation of e

report, the reason for such inaction.

(4) The relevant Committee ntay. upon lhe
written reguest of the responsible olTicer, extend
the period lor submission of a rcpon under
subsection (2) by such days and on such conditions
as the Committee may consider necessary.

23C. ( I ) A responsible olTicer who fails to
comply with section 238 commits arr of}'ence and
is liable. on conviction, to a fine not exceeding five
hundred thousand shillings or to imprisonment for
a term not exceeding six months or to both.

(2) A person liable for an offence under
subsection ( I ) shall be personally liable for the fine
and public funds shall not be used to pay such a
fine-

23D. Whcre a response is sought on the
implementation of more than one resolution of a
Flouse of Parliarnent, the relevant Speaker may
direct that the responsiblc officer submits a single
report on the status of implementation of all the
resolutions.

23E. This Part does not limit the power of
Parliament to rcquire inlormation lrorn any public
officer in accordance with the Constilution or any
other law.

4
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I certify that this printed impression is a true copy ofthe Billas Passed b) the
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\Nrutr?
Clerk ol tha Senote

Endorsed for presentation to the National Assembly in accordance rvith the

provisions of standing order I 6l of the Senate Standing Orders.

Speaker ol'the Senate
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MEMO
THE P
2022 (

RANDUM BY THE ETHICS A
ARLIAMENTARY POWERS
SENATE BIIL NO. 5 OF 202

ND ANTI.CORRUPTION COMMISSION ON
AND PRIVILEGES (AMENDMEI{T) BILT,

2)

23A

238

23C

Interpretation of
the term
"responsible
officer"

Comment/ Observauon/ proposa I

T! enhance compliance particularly by investigative agencies,
it is proposed that the resolutions of the fusembly or report oi
Committee conveyed to a responsible officer of an investigative
body recommending investigations to be conducted io be
accompanied by:
. Any documentary evidence collected by the Committee or

Assembly;
. Any witness statements recorded.

Reports
Parliamentary
Resolutions

on

Penalty for failure
to report to
Parliament

This provision establishes criminal liability for failure to comply
with the requirement to submit a status report to parliament.
This presupposes that there will be an investigation and
arraignment of the concerned responsible officer. However, the
Act is silent on the institutional arrangements to enforce the
offence created.

The laws that establish various public entities have immunity
clauses, which protect the public officers from personal civil oi
criminal liability for actions or omissions done in good faith, in
the exercise of their public duties.
Section 23C(2) therefore conflicts and negates those
provisions. Parliament should be alive to the fact that a
responslble officer may fail to comply due to reasons that are
beyond the officer's control.

Section

Parliament should be alive to the fact that an entity may have
more than one public officer who fits the definitibn of
"responsible officer".
An example is in Constitutional Commissions,
Chairperson and a Secretary/CEO who is also
Officer. Eoth of them are within the definition,
more clarity when a Resolution is addressed to

Provision

whlch have a
the Accounting
hence need for
such an entlty.

In section 23A(0, it is not clear whether the terms
"chairperson" and the "accounting officer,, of a corporate body
are meant to be conjunctive or mutually exclusive. For befter
clarity, replace the word "and,, with the word ,'or,,

It is proposed that there should be a concurrent provision to
allow a responsible officer to whom a resolution is submitted
to seek any clarincation that may be necessary, and in s
cases the timeline of sixty days begins to iun when
clarification sought is availed by the Cohmittee or Assembl

uch
the
Y.

Tuangamize Utisad,, fuijenge tenya



fu.ngrrnlzo Ulredl, ruilcago X.ot
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SUBMISSION BY THE OFFICE OF THE ATTORNEY GENERAL AND

DEPARTMENT OF JUSTICE ON THE PARLIAMETARY POWERS AND

PRIVILEDGES (AMEN DMENT) B|LL,2022,

LEGISLATIVE PROPOSAL BEFORE THE NATIONAL ASSEMBLY DEPARTMENTAL

COMMITTEE ON POWERS AND PRIVILEGES

wenotethattheparriamentarypowersandprivileges(Amendment)Bill'2022

beforetheNationalAssemblyDepartmentalCommitteeonPowersandPrivileges

seekJtoamendtheParliamentaryPowersandPrivilegesAct,2olTtoprovidea

mechanismthroughwhichParliamentreceivesreportsfrompublicofficeronthe

resolutions passed by Parliament'

we further note that The parliamentary powers and privileges Act. 2017 provides

for the powers. privileges and immunities of Parliament' its committees' the leader

of the majority party' the leader of the minority party' the chairpersons of

committees and membersl to make provision regulating admittance to and conduct

within the precincts of Parliament'

We have reviewed the legislative proposal and wish to comment as follows:

1. Clause 2 of the bill seeks to amend section 7 of the Act relating to service of

civil processes by replacing the words " either one or both Houset" with the

reference to be "24 House of Parliament"'

This proposal is in order as it makes an editorial change to the provision by

harmonising the reference to either House of parliament'

2.Clause3ofthebillseekstodeletesectionlloftheActwhichprovidesthatNo

proceedings or decision of Parliament or the Committee of Powers and Privileges

acting in accordance with this Act shall be questioned in any court'

This proposal is in order as it upholds the judicial authority of the Courts

enshrinedinArticlel59theConstitutionwhichvestsjudicialauthorityinthe

1
Courts



3. Clause 4 of the bill seeks to amend section 16 (d) of the Act by replacing the

reference to "section 38 (Repeal of Cap. 5 and transition)" with the reference to

"5ection 37 (Speaker's order)*.

The proposal is in order as it seeks to correct a misquoted reference to the section

of the Act in the provision.

4. Clause 5 of the bill proposes the insertion of a new Part into the Act to impose

an obligation on responsible officers to report to Parliament on parliamentary

decisions and specifies the procedure for submission of reports on action taken

on parliamentary decisions.

Although the provision does not raise any significant constitutional issues, our

concern is the criminalising an administrative inaction against a responsible

officer. For that matter. we recommend that should the provision be retained,

it should attract administrative sanctions such as suspension. reprimand or

reporting to the appointing authority for administrative action.

Conclurion and recommendation

We have reviewed the legislative proposal and note that it does not raise significant

constitutional issues. However, PART VIA of the bill appears to criminalise an

administrative inaction against a responsible officer. We therefore recommend that

if the provision is retained. it should attract administrative sanctions such as

suspension, reprimand or reporting to the appointing authority for administrative

action.

Fred Mwachi
Deputy Chief Parliamentary Counsel
FOR: ATTORNEY GENERAL

l6thJuly. 2023
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a

THE PARLIAMENTARY POWERS AND PRIVILEGES
(AMENDMENT) B!LL,2022

lntroduction

The Law Society of Kenya is a professional statutory body established under the Law Society of
Kenya Act, No. 21 of 2014 with a mandatory membership of a, Advocates in Kenya currenry
numbering to over 21,000.

The organs of the society are the Generar Membership, the councir, the Branches and the
secretariat. The councir is the governing body of the Law society of Kenya. rt comprises a
President, a vice- president and ereven other members, aI of whom must be members of the
Law Society of Kenya. councir members are erected every two years by the members of the
Society by means of a secret balot conducted in accordance with the Law society of Kenya Act.

currently, the councir is comprised of rhe president, The vice-president and .r 1 councir
members namely:

o President, Eric Theuri

o Vice President, Faith Mony Odhiambo
o General Membership Representatives, Chrysostom Akhaabi, Kabata Mwaura, Tom

K'opere

o Nairobi Representatives, Cohen Amanya, Njoki Mboce, Ochieng Gor
o up-country Representatives, Byron Menezes, Lindah Kiome, Michaer wabwire,

Vincent Githaiga

o Coast Representative, Riziki Emukule
o Secr€tary/CEO, Florence W. Muturi

one of the Law society of Kenya statutory objects as provided in section 4(a) of the Act is to
assist the Government and the courts in all matters affecting legislation and the administration
and practice of raw in Kenya. pursuant to the statutory mandate, the Law Society of Kenya
makes the following submissions on the parriamenrary powers and privireges (Amendment) BiI,
2022



SPECIFIC COMMENTS ON THE PARLIAMENTARY POWERS AND PRIVILEGES

IAMENDMENN BILL 2022

Proposal

We suggest that this Part
be amended to rename the
new part as : "PART Vll -
REPORTS ON ACTION
TAKEN ON
PARLIAMENTARY
RESOLUTIONS"

This part amends the Parliamentary
Powers and Privileges Act by inserting
"PART VIA - REPORTS ON ACTION
TAKEN ON PARLIAMENTARY
RESOtUr/ONS"

The numbering of this new Part as
"PART VlA" should be amended as
this new part that is being inserted into
the Bill is not related to Part Vl of the
2017 Act which Provides for the
summoning of witnesses

lssueProvision of the blll

Clause 5 on insertion of a
nsw Part lmmediately after Part
VI

We propose that this clause
be amended to provide;
'(1) A responsible officer
who fails to comPly with
section 238 commits an
offence and is liable, on
conviction, to susPensior,
wlthout pay for a Perlod
of three monlhs or to
imprisonment for a term not
exceeding six months or to
both."

This part provides that;
"(1) A responsible officer who fails to
comply with section 238 commits an
offence and is liable, on conviction, to
a fine not exceeding tive hundred
thousand shillings or to imprisonment
for a term not oxceeding six months or
to both.
(2) A person liable for an offence
under subsecflon (1) shall be
personally liable for the fine and public
funds shall not be used to PaY such a
fine."

ln spite of sub clause 23C(2) providing
that the responsible officer shall be
personally liable for the fine and public
funds shall not be used to Pay such a

fine, this sub clause does not provide
for the mechanisms that will be used to
distinguish between personal funds of
the public.
The public funds may be channeled in

the guise of a per Ciem or salary bonus
whereas the same is used to cover for
the fine.

Clause 5 sub clause 23C

We submit that providing a penalty of a
flne to a responsible officer is not a
sutficient form of Penalty. This is

because the responsible otficer is
likely to use public funds to pay the
fine issued to them.



ln conclusion, we humbry submit that our comments be considered before enacting the Bir.
Yours faithfully,

Eric Thouri
Presldent Law Soclety of Kenva
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MINUTES OF THE SEVENTH MEETING THE ONAL
ASSEMBLY COMMITTEE OF POWERS AND PRIVI GES HE ON

IDAY NO E ERE RT P

MOMBASA COUNTY MAIN CHAMBER AT 10:00 AM.

PRESENT
1) 'l'he FIon..f oseph Lekuton, (-BS, N{P

2) Thc ILrn. liarah Nlnitlim, Fl(;t-1, NIP

3) 'l'Irc Fkrn. Sauucl (i<xrzi llai, NlP

.l) 'I he FIon. Fabian K,vule N1uli, N'{P

5) 'l'he FIon. John I']hilip (lichohi Kaguchia, NIP

6) 'fhc Hr.rn. -lol.rn 
( )kaIro l\virc, NII)

7) Thc Hon. Nlishi Nlboko, NIP

tl) 'l'hc Fkrn. i\[rvangi Iiiuniuri, I'](]FI, I\11'

9) 'I'he FIon. Samuel Nloroto, NIP

10)Thc Hon. lcssica Nlbalu, (-lls, NIP

1l)'l hc FIon. lavnc Kihara, NII)

APO GIES
l) 'l'he Rt. tlon. (l)r.) Nloses NI. \Wetang'ula, Il(;FI, NIP -Speaker/ ( )l.rairpetsor.r

2) 'I'hc Hon. K'()yoo, N[.P

3) 'l'hc t krn. Wakili I'ldrvard NIuriu, NI.P

.1) 'l'he FIon. Rose Nluseo Nlumo, N{P

IN ATTE DANCE
NIr. Kipkcmoi arap Kirui l)cpu6' l)ircctor, l)l,PS (l ,ead Clcrk)

SECR ARIAT

-Vice (.hairperson Designate -('ltuiinq
- I;r rurth (-h,tiq:crstrn oi ( .r rmmittccs

l. Nlr.
2. NIs.

3. Nls.

'1. NIr.
5. NIr.
6. NIs.

Noah lix.r
Sophic ( )ticno
I .,r-rma I ,lscndi

Nloses I",omale

I [:ule I Iusseirr
(-zrthcrinc l\[ukunvi

Principal Clcrk .\ssistant (l,cad (ilcrk)

Principal Lcgal Counscl
Scnior l,cgal Counscl
'l'hird (-lerk,\ssistant
'l'hird (-lerk,\ssistant

Scnior Scrjcant-at-,\rms

MIN./NACOPP/O /2024: PRELIMINARIES
I l.re (.ltairperson called the meeting to ordet at 10:(X) tm atrd retlucsted tlie Hon, Jnhn
Kaguchia, MP to sat' a rvord o[ pra,vcr.

I Prg'r



MIN./NACO PP/029/2024: ADOPTION OF THE AGENDA
Thc proposcd Agcnda to constitutc thc busitrcss of thc mccting rvirs itcioptctl hatirrg

bccn proposcd bv thc Hon. Fabian Muli, MP, and sccontlccl l;r'thc FIon. Mwangi

Kiuniuri, EGH, MP.

NA PP 030 CONSIDE RATION AND ADOPTI NO F

THE REPORT ON THE PARI,IAMENTARY
POIYERS AND PRIVII-EGES (AMENDMENT)
BILL. (SEN ATE BILL NO. 5 oF 2022\

Upon inr.itation by the (lhdr, NIs. [mma Essendi, Senirlr Legll (-or.lr.rscl, llrcscntetl tht

rcp()rt ()n tl'tc l)n/itntnlury Prttv(.r ttnd Pit'ilryt.t (.'lntndntn/) B)// (.\'tntt Bi// ,\o. i o1 20)))

t() thc mcctiflg. 'l'l.rc Committcc had rcvicrvcd i1nd agrccd on (./,ttr.stt 2, ), md J of thc

11ilI.

FI<rrvcvcr, rvitl.r rcgard to (.luut i, thc (.omn-rittcc notccl thet thc Ilill appcars to

crirninalize an administfative intcti( )n rtgainsr I rcsponsible oiflce r. Iitrrther, the

(,ommittee obsen ed that the larvs that establsh various pubhc entitie s ha\'c immr"utity

clauscs rvhich protcct public o[ficcrs fiom pcrsrxral civil or cdmitral liabilin' firr actions

or r>missions donc in good faith in cxcrcisc of thcir public dutics.

Aftcr dclibcratior.rs, tl.rc (-ommittcc proposcd thc dclction of ncrv l)urrt VL\ in rts

cntircty n()ting that thc Natir>nal ,\sscmbly l.ras cstablishcd thc (,ommittcc ot.t

Implementatior.r under Standing ()rder 209. 'I'he irnpLication of this is tl.rat the Natior.ral

,\ssen-rblv akeacll has a svstem ,,f implernenting or tollou"itlg up on its resolttfions

rvhich l.ras so tar bccn cffcctivc rvithout lcgislativc intcn'cntit I I.t.

liurthcr, thc (lommittcc propr>scd for thc dclction oF ncrv Part VL\ sir.rcc (-lausc 23(l

t'ls conflictirrg rvith rhc Pr, ,\'isi( )n.

'I'[Tereafter, tlre (-ommittee adopted the reP()ft on tlte l'ur/iuntn/u4 l)tnuar.t ,tntl l)it'iL';r'.'

(.,1ncntlnent) Bill (.f uutL Bill Na. 5 rll 2022)witl.r amendments.

MIN./NACO PP /031/2024: ADTOI]RNMENT AND DATE OF THE, NEXT

MEETING
Thc Chairpcrson adjourncd thc mcctir.rg at twcnq,-tivc Nlinutcs to flvclYc ()'clt>ck. -I'hc

ncxt mccting rvill bc hclcl on Friday, 22"'r t.\ovcmbct 2024 at 2.3(lpm.

srgn
(Chai rpefson)

Date 2.3.=.1.\.:?o-1+



I MEETING OF EMB
COM ITTE P LE E HELD ON
26TH SEPTEMBER 2024. IN THE NATIONAL SEMBLY MAIN
CHAMBER AT 10:30 AM

PRESENT
1) The Hon. Joseph Lekuton, CBS, MP -Vice Chairperson -Chaiing
2) The Hon. Samuel Gonzi Rai, MP
3) The Hon. Fabian Kyrle Muli, MP
4) The Hon. John Philip Gichohi Iftguchia, MP

5) The Hon. James Onyango Oyoo, MP

APOLOGIES
1) The Rt. Hon. (Dr.) Moses M. Wetang'ula, EGH, MP -Speaker/ Chairperson

2) The Hon. Farah Maalim, EGH, MP - Fourth Chairperson of Committees

3) The Hon. Wakili Edward Muriu, M.P

4) The Hon. John Okano Bwire, MP
5) The Hon. Mishi Mboko, MP
6) The Hon. Mwangi Kiunjuri, EGH, MP
7) The Hon. Samuel Moroto, MP
8) The Hon. Jessica Mbalu, CBS, MP

9) The Hon. Jayne Kihara, MP
10)The Hon. Rose Museo Mumo, MP

SECRETARIAT
Mr. Noah Too Principal Clerk Assistant (I-ead Clerk)

Principal Legal Counsel
Senior Legal Counsel
Third Clerk Assistant
Senior Serjeant-at-Arms

. Ms. Sophie Otieno
1

2
3

4
5

Ms. Emma Escndi
Mr. I(anda -Ii.lilei

Ms. Catherine Mukunyi

MIN./NACOPP/013/2024: PRELIMINARIES
'fhe Chairperson called the meeting to order at 10:38 am and requested the Hon.
Fabian Kyule Muli, MP. To say a word of prayer.

MIN./NACOPP/014/2024: ADOPTION OF THE AGENDA
The proposed Agenda to constitute the business o[ the meeting was adopted having

been proposed by the Hon. Fabian Muli, MP, and seconded by the Hon. James
Gonzi Rai, MP.

I ll']age



MIN./NACOPP/ 015 /2024 ADOPTION OF THE REPORT ON THE
PARIIAMENTARY POWERS AND

I 22

Upon invitation by the Chair, Ms. Emma Essendi, Senior Legal Counsel, presented the

report on the Parliame aty Powers and Piihges (Anendnent) Bill (S enate Bill No. 5 of 2022)

to the meeting. The Committee reviewed and agreed or Claases 2, ), and 4 of the Bill.
However, with regard to Clatse J, the Committee raised concems that the amendment

criminalizes inaction by a responsible officer.

The Committee resolved to re-consider amending Claase 5 vrith the aim of de-

criminaiizing an administrative action and determination of enhancing penalties in
regard to the matter.

MIN./NACOPP/ 016 /2024: CONSIDERATION OF
THE PARLIAMENTARY POWERS AND
PRIVILEGES (AMENDMENT BILL.
(SENATE BILL NO. 37 OF 2023\.

The Committee deferred consideration of this Bill to the ncxt meeting.

MIN./NACOPP/ 017 /2024: CONSIDERATION OF THE
PARLIAMENTARY POWERS AND
PRIVILEGES (AMENDMENT BILL.
(SENATE BrLL NO. 36 OF 2022).

The Committee defetred consideration of this Bill to the next meeting.

MIN./NACOPP / 0t8/2024: ANY OTHER BUSINESS

1. Request for information in a Wealth Declaration Form for a former
Member.

The Committee was briefed on a request by the Spouse of a former Member of
Padiament (deceased) in regard to information from a Wealth Declaration Form. After
delibetations, the Committee agreed to make a decision during the next meeting.

2. Activities of the Committee.
The Comrnittee discussed the need to enhance its activitics, with a particular focus on
increasing the number sittings per week and having a retreat to conclude the business

before the Committee.

2lPage



MIN./NACOPP/019/2024: ADJOURNMENT AND DATE OF THE NEXT

MEETING
The Chairperson adjoumed the meeting at twenty-five Minutes to twelve O'clock. The
next meeting will be held on Thursday, 3d October2024.

Sign: t
(Chairperson)

Date )lr\=+p

3lPage



THE
ASSEMBLY COMMITTI1E c)F P() RS AND PRIVILEGES HEI.D ON
THURSDAY. MARCH 19. 2024 IN THE SPEAKER'S BOARDROOM AT
12:00 PM

PRESENT
1) The Hon. Joseph Irkuton, CBS, MP -Vice Chairpers on (Cbaiing)

2) The Hon. Farah Maalim, EGH, MP -Fourth Chairperson of Committees

3) The Hon. Mwangi I(iunjud, EGH, MP
4) The Hon. Samuel Gonzi Rai, MP
5) The Hon. James Onyango Oyoo, MP
6) The Hon. Rose Museo Mumo, MP
7) The Hon. Fabian I(yule Muli, MP

APOLOGIES
1) The Rt. Hon. Moses M. Wetang'ula, EGH, MP - Chairperson/SNA
2) The Hon. Mishi Mboko, MP
3) The Hon. John Okano Bwire, MP
4) The Hon. John Philip Gichohi IQguchia, MP
5) The Hon. Jessica Mbalu, CBS, MP
6) The Hon. Jayne I(hara, MP

8) The Hon. \Wakili Edward Muriu, MP

9) The Hon. Samuel Moroto, MP

SECRETARIAT
1. Mt. Noah Too
2. Ms. Sophie Otieno
3. Ms. Emma Esendi
4. Ms. Halima Suleiman
5. Mt. I(anda Tililei
6. Mr. Albert Ndemo Atunga

Principal Clerk Assistant I/HoD-PRJ
Principal Legal Counsel
Senior Irgal Counsel
First Cletk Assistant
Third Clerk Assistant
Setjeant-at-Arms

MIN./NACOPP/009/2024: PRELIMINARIES
The Chairperson called the meeung to order at 72:77 pm and requested the Hon
Samuel Gonzi Rai, MP to say a word of the prayer.

MIN./NACOPP/O1O/2024 : ADOPTIONOFTHEAGENDA
The proposed Agenda to constitute the business of the meeting was read by the

Chairperson and thereafter was proposed by the Hon. Fabian Muli, MP, and seconded

by the Hon. James Gonzi Rai, MP.
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MIN./NACOPP/ 011 /2024: ADOPTION OF THE REPORT ON THE
PARLIAMENTARY POSTERS AND
PRIVILEGES (AMENDMENT) BILL,
(SENATE BTLLNO. 5 OF m22)

The Committee deferred the adoptioo of the report to the next Meeting to allow for
further consultations on the effects of the amendments to the Clauses of t}le Bill.

MIN./NACOPP/012I202: ADJOURNMENT AND DATE OF THE NEXT
MEETING

The Chairperson adjourned the meeting at twenty-8ve Minutes to One O'clock. The
next meeting will be held on Notice.

Sign:

Date:.... .?3.-..\.\
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11:

PRESENT
1) The Hon. Joseph kkuton, CBS, MP -Vice Chairpers ot (Cbaiing)
2) The Hon. Fatah Maalim, EGH, I,IP -Fourth Chairperson of Committees
3) The Hon. Mwangi ICunjud, EGH, MP
4) The Hon. Samuel Gonzi R4 IvfP

5) The Hon. James Onyango Oyoo, MP

6) The Hon. Samuel Moroto, MP
7) The Hon. Rose Museo Mumo, MP
8) The Hon. Fabian Kyule MuIi, MP

APOLOGIES
1) The Rr Hon. Moses M. wetang'u.la, EGH, MP - Chairperson/SNA
2) The Hoo. Mishi Mboko, MP
3) The Hon. John Okano Bwre, IrTP

4) The Hon. John Ph.ilip Gichohi Kaguchia, MP
5) The Hon. Jessica Mbalu, CBS, MP
6) The Hon. Jayne Kihara, MP
7) The Hon. Wakili Edward Muriu, MP

SECRETARI,{"7
1

2
3

4
5

6
7

Mr. Noah Too
Ms. Sophie Otieno
Ms. Jemimah Vaigwa
Ms. Emma Essendi

. Mr. A-lbert Ndemo Atunga

. Ms. Halima Suleiman

. Mr. Kanda Tililei

Principal Clerk Assistant I/HoD-PRJ
Principal Irgal Counsel
Senior I-egal Counsel
Senior lrgal Counsel
Serjeant-at-Arms

FLst Clerk Assistant
Third Clerk Assistant

MIN./NACOPP/001/202: PRELIMINARIES
The Chairperson called the meeting to ordet at 1 1:15 am and requested the Hon.
Samuel Gonzi Rai, MP to say a word of the prayer.

MIN./NACOPP/002/202: ADOPTION OFAGENDA
The proposed Agenda to constjtute business of the meeting was read by the chairperson
and Thereafter was proposed by the Hon. Fabian Muii, MP and seconded by ttre Hon.
James Gonzi Rai, MP.
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MIN. /NACOPP /OO3/2024

PREVIOUS MEETINGS

Minutes of t}e previous meetings of the National Assembly committee of powers and
Privileges were confirmed as accurate representations of the deliberatioos. During the
meetng;

(i) Minutes of the 4s Meeting held on Thursday, Jdy 6, 2023 in comminee
Room 5 were proposed by the Hon. Farah Maalim, EGH, Mp and
Seconded by the Hon. Fabian Ky'ule Muli, M.P.
Minutes of the 5d Meeting held on Thursday, August 3 2023 n Mzirrt
Chamber were proposed by the Hon. Farah Maalim, EGH, Mp aod
Seconded by the Hon. James Onyango Oyoo, Mp.
Minutes of the 6s Meeting held on Thursday, Augast 17 ,2023 in Senate
Committee Room 4 were proposed by the Hon. Farah Maalim, EGH,
MP and Seconded by the Hon. Gonzi Rai, M.p.
Minutes of the 7n Meeting held on Thursday, October lg, ZO23 in Main
Chamber were proposed by Hon. Mwangi Kiunjuri, Mp and Seconded
by the Hon. James Onyango Oyoo, MP.
Minutes of the 8s Meeting held on Thursday, November 16,2023 tn
Speaker's Boar&oom wete proposed by the Hon. Fabian Muli, Mp and
Seconded by the Hon. Mwangi Kiunjuri, M.P.

(ii)

I
:

I
,i
i
,|

(iii)

(i")

(")

MIN./NACOPP/ 004 /2024: CONSIDERATION OF SUBMISSIONS ON
THE PARLIAMENTARY P\TERS AND
PRIVILEGES (AMENDMENT) BILL.

Upon invitation by the chairperson, Ms. Jemimah lTaigwa Senior Legal counsel from
the Directorate of Legal services briefed the Meering on the committee Reports as

follows:

In regard to Submission by Ethics and Anti-Corn:ption Commission;

1. That on 23d August 2023, representatives of the Ethics and Anti-Com:pdon
commission appeared before the committee to present the memorandum on the Bill.

2. Th* the EACC intented to amend ciouse 23A on the Interpretation of the term
'responsible officer',Clause 23A(f),Clause 23@) on Reports on parliamenury
Resolution and clause 23c on Penalty for failure to report to parliament and its
Recommendations.

2 P age



In regard to the Subrnissions by the Artomey General;

3. That on August 17 2023 representatives of the Office of the Attorney Geoeral
appeared before the Committee to present their Memotandum on the BiII on behaif
of the Attorney General;

4. That the Office of the Attorney General Intent to amend the Clause 2, Clause 3 and

Clause 5 of the Provisions of the Bill;
5. That the representatives of the Of6ce of the Attorney General tecommend that if the

provision is retained, it should attract administrative sections such as suspension,

reprimand or reporting to the appointing Authority for administative action.

In regard to the Submissions by the Law Society of Kenya;

6. That representatives of the Law Society of I(enya were unable to physically avail
themselves to present their memorandum on the Bill due to eogagement with a

different Committee of Parliament on the Day it had been scheduied to appear before
the Committee and instead forwarded thejr submission as follows;

7 . Th* the Law Society of Kenya intended to amend Clause 5 on the insertion of new
part ifirnediately after part \/I and Clause 5 Sub Clause 23C with its recommeodations.

MIN./NACOPP/ OO5 /2024: CONSIDERATION D A.DOPTION OF A
DRAFT REPORT ON THE PARLIAMENTARY

BrLL. (SENATE BTLLNO. s OF 2022).

The Comrnittee considered and made the following Observations;

Having considered the Bill and submissions from the Attorney- General the Law
Society of I(enya and the Ethics and Anti-Corruption Commission, the Committee
made the following observations-

Clause 2 of the Bill
1. The Bill seeks to safeguard the powers and privileges of Padiament and faciliate

the Members of Parliament to perform their constitutiona.l functions without
interference.

2. The Bill recognizes the aut}lority of Parliament by providing that no process issued

by any court in the exercise of its civil judsdiction shall be served or executed
within the precincts of Parliament while either House of Parliament is sitting; or
through the Speaker or any member of staff unless it relates to the attachment of
a member's salaql or if the subject matter relates to a member exercising their
personal duty.
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3. Furtl-rer, in light of the provisions of Aricle 48 of the constitution on access to
justice, the Bill aligns the Parliamentaty Powers and privileges Acg 2017 with the
provisions of Article 48 of the constitution by providing that t-he proposed new
section 7(1) shall not apply to service made to a Membet of staff of patliament

authorized to receive service on behalf of eithet House of padiament or the
P arliamentary Service Commission.

Clause 3 of the Bill
a. The Bill aLgns the Act vzith the provisions of Article 165(3)(d) of the constitution

on the jurisdiction of t1-re High court to heat any questioo tespecting the
interpretation of the constitution includrng the determination of the question on
whether any law or anythrng said or done under the authority of the consutution
is inconsistent with or in conuaveotion of the Constirution.

Clause 4 of the Bill
5. Additionally, the Bill seeks to conect a typograptrical error in section 16 in terms

of cross referencing by making reference to the correct section which is section
37 of the Act.

Clause 5 of the Bill
6. The Bill shall ensure the implemenation of the resolutioos of parliarns.l 5,

providing mechanisms ttrrough which responsible officers shall report to
Padiament on the status of implemenation of resolutions made by parliament

through the relevant Commirtee.

7. Thete is however need to amend the new proposed section 23A to provide clarity
on who the responsible officers are in respect of body colporates aod
constitutional commissions.

8. The resolutions of Parliament indudiog reports have annexures containing
documentary evidence telating to the subject matter of tre issues for which a
House of Parliament has made a resolution. In this regard, the resolutjons of the
House are self-executing and contain all information necessary to gu.ide on
implementadon of resolutions.

9. Further, the proposed amendments for a responsible officer to seek crarification
on the resolution sought may cause in ordinate delay on the implementation of
the resolutions of the House.

10. The nerp proposed section 23B requites a responsible officer to provide a status
report on patliamentary resolutions within 60 days of a tesolution which is ample
time to enable a responsible officer to comply. The provision further provides ior
extension of the 60 days period upon the written request ofa responsible officer.
In this regard, the proposal seeks to guard against complet- inaction by a

.,,
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responsible officer to submit a status report and hence does not conflict with
provisions on immunity fot actions or omissions done in good fait_h.

11. The Act contains clear enforcement provisions relating to offences committed
undet the Act and heoce there may be no need to provide for institutional
affangemeots for t-l-re offence under the new proposed section 23C.

12. Further, whereas the new proposed section 23C cimna\zes the offence of failure
by a responsibie officer to provide reports on the extent of the implementation of
the parliamentary resolutions which is punishable by a fine not exceeding five
hun&ed thousand shillings or imprisonment fot a term not exceeding six months
ot to both, the penalty may not be sufficient to act as a deterence for non-
compliance. Consequendy, there may be need to enhance the penalty.

13. Additionally, on the submissions drat the new proposed section 23C crirniaalizes
an administrative inaction and hence appropriate sanctions such as suspension,
repdmand or reporting to the appointing authority should be provided, it is
noteworthy that the sanctions can only be implemented by the appointing
authority of the responsible officer which may not deter non-compliance widr the
requirements of reporring on parliamgnary resolutions by responsible officers.

14. It is also notable that the saoction for suspension without pay may also be
challenged in terms of the provisions of Artjcle 41 of the Constjtutjon on the right
to fair labour practices.

15. The dmfting format of the oew Part cannot adopt Number PART VII as it is
being inserted between existing provisions ia t}le Act

16. The BiJI expressly provides that the responsible officer shall be personally liable
for payment of the Ene presctibed as penaity for non-compliance. The la'ur already
de6nes what public funds arc a;nd hence there exists no ambiguity that the
responsible officet caonot use public funds to pay for the penalty.
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MIN./NACOPP/ 006 /2024: CONSTDERATION AND ADOPTION OF
THEREPORT BASED ON THE
RECOMMENDATIONS

The Committee deferred ttre adoptioa of the report to the next Meetiog.

MIN. ,/ NACOPP/007/202: ANY OTHER BUSINESS

The Committee requested a meeting with the Speaker of the Natioaal Assembly to
engage ia deliberations concerning the welfare of the Committee.

MIN./NACOPP/008/202: ADJOIIRNMENT AND DATE OF TIIE NEXT
MEETING

The Chairperson adioumed the meeting at tq/enty minutes to One O'clock The next
meeting will be held on Tuesday 19, isdarch 2024.

Sip,
(Chairperson)

I
I

t_

Date, . ...4$\*f\*t
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