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CHAIRPERSON'S FOREWORD

This report contains the proceedings of the Departmental Committee on Defence Intelligence and

Foreign Retations on the considerati-on ol the Treaty Making and Ratification (Am-endment) Bill,2024

(Natiinal Assembly Bill No. 9 o12024) which was published on 26th February,2024 and sponsored by

ilon. G"orge Murugara, Chairperson, Justice and Legal Affairs Committee, National Assembly'

Pursuant to Standing order 127 (l) of the National Assembly Standing orders, the Speaker of the

National Assembly 
-directed that the Bill be referred to the Departmental Committee on Defence

lntelligence and Foreign Relations to tacilitate public participation

The Bill seeks to amend thc T'realy Making and Ratification Act' Cap 4D (the principal Act) to

incorporate a special enactment proledure for economic treaties, strengthen the participation of the

National Assembly in the treaty-making process and to generally enhance the efficiency in the treaty-

making process.

In compliance with Article I l8(b) of the Constitution and Standing Order 127(3), the Committee placed

an advertisement in the print media on wednesday l0'h April 2024 inviting the public to submit

memoranda by way of written statements on the Bill.

ln addition, the Committee sought the views of stakeholders including the Office of the Attomey

Ceneral, the Kenya Larv Relbrm-Commission, the Ministry of Foreign Affairs and the Law Society of
Kenya. 

;[he Committee received responses from the Ministry of Foreign Affairs, the office of the

Attomey General and the Law Society oi Kenya.

I take rhis oppo(unity ro thank and commend Committee Members for their devotion and commitment

to duty, the'Speak". and the Clerk of'the National Assembly for providing teadership and direction and

tinally thc Committee Secretariat lbr exemplary performance in providing technical and logistical

support.

Hon. Speaker, on behatf of the Departmental Committee on Del'ence Intelligence and Foreign Relations

and pursuant to provisions of Standing Order 199 (6), it is my pleasant privilege and honour to present

the Report of the Committee on its Consideration ol the Treaty Making and Ratification (Amendment)

Bill,2024 (National Assembly Bill No. 9 of 2024).

Hon. Nelson Koech' M.P.
Chairperson, Departmental Committee on Defence, Intelligence and Foreign Relations

. un<l Rarilicution (.lmtntlmentl lltlt. 281 t.\dn,k .l:scnhh llill Io 9 of2021t
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PART I

I.O PREFACE

l.l Estabtishment and Mandate of the Committee

l. The Departmental Committee on Defence Intelligence and Foreign Relations is one of twenty

departmental committees of the National Assembly established under Standing Order 216 whose

mandate, among others, is "to study and review all legislation referred to it"'

1.1 Mandate of the Committee

2. The Committee's subject matters are stated in the Second Schedule of the National Assembly

Standing Orders and are as follows: Defence, intelligence, loreign relations, diplomatic and

consular services, intemational boundaries including territorial waters. intemational relations, and

veteran affairs.

1.3 Oversight

3. In executing its mandate, the Committee oversees the following MDAs: The Ministry ol Defence,

the Ministry of Foreign and Diaspora Affairs, the Stale Department fbr East African Community

(EAC) Affairs, and the National Intelligence Service (NIS).

Report orhe Departfiental commiltee on Defence, lntelligence._and Fofeign-Relatio s on its consider\tiott of tle Treaty llakihR
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1.4 Committee MembershiP

4. The Departmental Committee on Det'ence, Intelligence and Foreign Relations was constituted by

the House on 27th October, 2022 and comprises the following Members:

Chairperson
Hon. Koech Nelson, M.P.

Belgut Constituency
UDA Partv

Vice-Chairperson
Hon. Maj. (Rtd.) Sheikh Abdullahi Bashir, M'P.

Mandera North ConstituencY
UDM Partv

Members

a

Hon. Wanjira Martha Wangari. M.P,
Gilgil Constituency
UDA Party

Hon. Hassan Abdi Yusuf. MP
Kamkunj i Constituency
Jubilee Party

Hon. Odhiambo Millie G. Akoth,MP
Suba North Constituency
ODM Party

Hon. Kanchory Elijah Menrusi, MP
Kajiado Central Constituenoy
ODM Party

Hon. (Dr.) Kasalu lrene Muthoni,MP
Kitui County
WDM-K

Hon. Kirima Moses Nguchine, MP
Imenti Central Constituency
UDA Partv

Ilon. Luyai Caleb Amisi, MP
Saboti Constituency
ODM Party

Hon. Joshua Kandie. MP
Baringo Central ConstituencY
UDA Party

FIon. Kwenya Thuku Zachary, MP
Kinangop Constituency
Jubilee Party

Hon. Logova Sloya Clement, MP
Sabatia Constituency
UDA Party

Hon. Ikana Fredrick Lusuli, MP
Shinyalu Constituency
ANC Party

Hon. Mohamed A. Hussein. MP
Lagdera Constituency
ODM Party

Hon.Teresia Wanjiru Mwangi, MP
Nominated Member
UDA Party

t'..\(; u ?
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1.5 Committee Secretariat

5. The Committee is facilitated by the following technical stafl

Mr. Dennis Mogare Ogechi

First Clerk Assistant/Head of Secretariat

Ms. Clarah Kimeli
Principat Legal Counsel II

Mr. Salat Ali
Principal Serjeant-At-Arms

Ms. Noelle Chelangat
Media Relations Officer I

Mr. John Nganga
Audio Ollicer

Mr. Benard Njeru
Cterk Assistant III

Mr. Edwin Machuki
Fiscal Analyst III

Mr. Lenny Muchangi
Legal Counsel II

Mr. Daniel Ominde
Research Officer III

I
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PART II

2.0 OVERVIEW OF THE TREATY MAKING AND RATIFICATION (AMENDMENT) (NO.2)
BILL (NATIONAL ASSEMBLY BILL NO.9 OF 2024)

2.1 Background

6. The Bill which is sponsored by Hon. George Murugara, Chairperson, Justice and Legal Affairs
Committee was published on 26th February 2024 and read a First Time in the House on 20th March,
2024.lt was thereafter referred to the Departmental Committee on Defence Intelligence and Foreign
Relations for consideration in line with the provisions of Standing Order 127 (3).

2.2 Summary of Legal Provisions

7. CLAUSE I of the Bill provides for the short title.

8. CLAUSE 2 of the Bill provides for the amendment of section 2 of the principal Act to-
(a)insert the following new definitions:

"Accession" means the consent by Kenya to be bound by a previously ratified agreement

"economic treaty" means a treaty relating to taxation, trade or investment

delete subsection (2).

9. CLAUSE 3 of the Bill provides for the amendment of section 3 of the principal Act in subsection
(2) by-
(a)deleting paragraph (a) and substituting it with the following:

"(a) multilateral treaties including treaties which deal with trade agreements where Kenya
undertakes to engage in fewer trade protections with other countries to promote more trade"

(b) by inserting new subparagraphs in paragraph (b):

"(vi) taxation, trade or investment;

(vii) unilateral trade agreements between Kenya and any other country involving a one-sided
arrangement in which Kenya benefits from lower trade barriers from the other country".

10. CLAUSE 4 of the Bill provides lbr the amendment of section 5 of the principal Act by inserting the
following section after section 5-
5A. ( I ) Within fourteen days ol commencing negotiations for a treaty, the Cabinet Secretary
responsible for matters relating to the treaty shall notify the National Assembly of-
(a) the negotiation objectives;

(b) the proposed heads ofagreement;

(c) the need for the treatyi

(d) the potential benefits ofthe agreement to Kenya;

(e) implications of the agreement on-

Report of the Departmenlal Commillee on Defence. lnlelligence and Foreign Relaliotls on ils consideration ol the Treatv lllaking
and Ratilcation (.lmendment) 8ill, 202.1 (\'otioral ,lssemhl'" Bill .\'o 9. of 202J)



(i)the economy;

(ii) existing agreements;

(ii i) laws; and

(iv) taxes.

(2)The relevant Cabinet Secretary shall notifu the National Assembly of any changes to
information relating to the negotiation ofa treaty within seven days ofsuch change.

(3)The relevant Committee of the National Assembly may, in so far as is practically possible, confer
with the responsible Cabinet Secretary on areas that may attract reservations by the National
Assembly.

(4) The relevant Cabinet Secretary shall table an annual report to the National Assembly on the
status of on-going negotiation oftreaties.

I I . CLAUSE 5 of the Bill provides for the amendment of section 6 of the principal Act by inse(ing a
new subsection after subsection ( I )-
(lA) In negotiating an economic treaty, the national executive or the relevant State department shall
ensure that the terms ofthe treaty do not adversely affect-

(a) the ability of country to mobilise domestic revenue;

(b) the food security of the country;

(c) the establishment and growth oflocal industries; and

(d) the ability ofthe govemment to regulate an industry in the public interest.

12. CLAUSE 6 of the Bill provides for the amendment of section 6 of the principal Act by inserting
new sections immediately after section 6-
6A. (l) The relevant cabinet secretary shall, prior to signing an economic treaty, prepare a
regulatory impact statement.

(2) A regulatory impact statement shall contain information in respect to the proposed economic
treaty in clear and precise language including -
(a) a statement ofthe objectives ofthe proposed treaty and the reasons for it;

(b) a statement explaining the effect ofthe proposed treaty on the Kenyan economy;

(c) a statement ofother practicable means ofachieving the objectives of the proposed treaty;

(d) an assessment ofthe costs and benefits olthe proposed treaty and ofany other practicable means
ofachieving the same objectives; and

(e) the reasons why the other means are not appropriate.

(3) The assessment ofthe costs and benefits shall specify an assessment of the economic, environmental
and social impact and the likely administration and compliance costs including resource allocation costs.

RePorl oflhe Departnental Committee on Defence. lntelligence and Foreign Relotions on its considerorion of the Treon, llaking
and Ratilcdtion (,lmendment) Bill, 2021 (liational ..!ssenblv Bill .\o 9. of202J1
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(4) The relevant Cabinet Secretary shall ensure that independent advice as to the adequacy of the

regulatory impact statement and ;f the assessment included in the regulatory impact statement is

obtained and considered.

(5) The responsible cabinet Secretary shall before an economic treaty is signed, give a certificate in

writing specifying that-

(a) the requirements relating to regulatory impact statements in this Act have been complied with; and

(b) in the Cabinet Secretary's opinion. the regulatory impacl statement adequately assesses the likely

impact of the proposed treatY.

(6) The relevant Cabinet Secretary shall ensure that a copy of the regulatory impact statement and the

certificate is tabled in the National Assembly with the economic treaty'

68. (l) Preparation ofa regulatory impact statement for an economic treaty shall be notified in the

Cazeite and-in a newspaper likely to be read by people particularly affected by the proposed treaty.

(2) Ifthe proposed treaty is likely to have a significant impact on a particular group ofpeople' the notice

,t utt U. prUti.t 
"d 

in a way likely to ensure members of the group understand the purpose and content of

the notice.

(3) The notice shall-

(a) include a brief statement of the policy objectives sought to be achieved by the proposed

treatyi

(b) state where copies olthe regulatory impact statement may be obtained or inspected;

(c) state that anyone may comment on the proposed treaty;

(d) state how and when comments may be made; and

(e) stale how consuhalion about the proposed treaty will take place'

(4) The notice shall allow at least lburteen days from publication of the notice for the making of
comments.

(5) A copy of the regulatory impact stalement may be available free, or on payment of a reasonable

price, at the place, or each ofthe places, stated in the notice.

6) The responsible Cabinet Secretary shall ensure that-

(a) all comments and submissions are considered befbre an economic treaty is made; and

(b) a copy of all comments and submissions is submitted to the National Assembly as soon as' 
praciicable aller the economic treaty is tabled or when requested by the relevant Commiftee.

13. CLAUSE 7 of the Bill provides fbr the amendment of section 8 of the principal Act by deleting

subseclion (5) and substituting with the lbllowing subsections-

..(5) The National Assembly may introduce any reservations as a provision into a treaty.

(5A) Where the National Assembly introduces a reservation under this section, the Clerk of the

National Assembly shall indicate. in writing, to the relevant Cabinet Secretary the specific clause or

.l
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clauses of a treaty for which the National Assembly proposes to make reservations and shall specify

the reasons for which the reservations are made.

14. CLAUSE 8 of the Bill provides for the amendment of section 9 o1'the principal Act by inserting the

fotlowing new section immediately after section 9-

9A. (1) A treaty submitted to the National Assembly fbr ratification shall be laid on the Table of the

House and shail upon being laid, stand committed to the relevant Committee fbr consideration.

(2) A committee to which a treaty is committed for consideration, shall undertake public

pa(icipation before submitting its report to the llouse.

(3) ln addition to the information required to be submitted to the National Assembly under written

iaw, the committee may require the relevant Cabinet Secretary to submit further information.

including-

(a) the social and environmental impact of the treaty in the short-term. medium{erm and long{erm;

and

(b) the nature and evidence ofany public participation conducted on lhe lreaty'

(4) The report of the committee to the House shall include-

(a) information on the views of the people on the ratification of the treaty emanating from public

participation conducted by the committee;

(b) the findings of the committee on the treaty and any other infonnation the committee may deem

necessary; and

(c) a recommendation that the House-

(i) approves the ratihcation ofthe treatyi

(ii) approves the ratification ofthe treaty with reservations, or:

(iii) rejects the ratification ofthe treaty.

(5) In approving ratification of a treaty with reservations. the llouse shall specity the aflectcd

provisioni ofthe treaty and the proposed text ofeach reservation. which may include prescription of
iimelines within which an obligation is to be fullllled before implementation of the treaty.

(6) Where the House makes a resolution in respect to a particular treaty, the Clerk of the National

eisemUty shatl, within seven days, notify the relevant Cabinet Secretary and shall enter the

information in the register oftreaties.

15. CLAUSE 9 of the Bill provides fbr the amendment of seclion l0 of the principal Act to inserting a

new subsection immediately after subsection ( I )-
..( 

I A) The relevanl cabinel secretary may at the point of ratil"ving a treaty under this Act' be

accompanied by the Leader of the Majority Party or the Leader of the Minority Party of the Party

forming the Government. or a representative.

Report ofthe Dewrtmental commillee on l)efence, Intelligence onl Fortign^Rehtlions on llr ct sitlardliott ol lht! 'J r'alr' '\lQking

aid Ratification (Anendnent) Bill 2024 (National Assemblt'llill No 9. of)021)

l, \(,l l :



PART III

3.0PUBLICPARTICIPATION/STAKEHoLDERENGAGEMENToNTHEBILL

3.1 Legal Framework on Public Participation
16. Article I I 8 ( I )(b) of the Constitution provides that:

..parliament shall facilitate public participation and involvement in the legislative and other business

of Parliament and i1s Committees."

17. The National Assembly Standing Order l2'7 (3) and (3A) stipulates that:
,.(3) The Deparrmentai CommitGe to which a Bill is committed shall facilitate public participation

on the Bill through an appropriate mechanism including-
(a) inviting submission of memorandai

1b) holding public hearings:
(c) consulting relevant stakeholders in a sector; and

(d) consulting experts on technical subjects.

(3A) The Departmental Committee shall take into account the views and recommendations of the

public under paragraph (3) in its repo( to the House."

18. pursuant to the afbrementioned provisions of law, the Committee placed an advertisement in the

print media on Wednesday l0th April 2024 inviting the public to submit memoranda by way of
written statements on the Bill. Further, the Committee invited key stakeholders to submit views on

the Bilt.

19. The Committee received submissions from Hon. George Murugara who was in support of the Bill.
Further. the Committee received submission from the Ministry of Foreign Affairs, the Office of the

Attomey Ceneral and the Law Sociery of Kenya which were largety in agreement with the Bill and

made l'urther comments as follows:

3.2 Submission from Hon. George Murugara, Chairperson Departmental Committee on Justice

and Legal Affairs, National Assembly

20. Hon. George Murugara sent his written submission to the Committee on l2th Novembet 2024 in

support ofthe Bill.

21. He stated that the Bill seeks to include a special procedure for negotialing economic treaties by

providing that National Executive or the relevant State department shall, in negotiating an economic

i..uty, u.rify that the treaty does not negatively affect the following principles-

22

(a)ability to mobilize domestic revenue

(b)fbod security

(c) establishment and growth of local industries; and

(d)the ability olthe govemment to regulate an industry in the public interest'

The Bill defines an economic treaty as a treaty that relates to taxation, trade and investment. An

example of an economic treaty is the economic partnership agreement be!w:e,n Kenya and the

Euroiean Union signed on l8ti Decemb er 2023. once the agreement is ratified by both parties, it

Rep() t,J the Delmrtnuntdl ('ot,tntittee on l)c./cnce. lntclligcnce aal Foreigh Relalr,ns o ils considcrolion of the Trean' lloking
, and Ratilicotion ('l/l,.ntlnent) llill 2021 (\'atio,lul .lsstnblv Bill \o9 of2021)
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will result in Kenyan goods gaining immediate duty and quote fiee access to the_ European market.

whereas European goois wiligain freferential access lo the Kenyan market introduced over time.

23. The Bill seeks to strengthen the participation olthe National Assembly in the treaty-making process

by making it an obtigaiion ofthe relevant national executive or relevant State Departmenl to notity

tlie National Assembly within 14 days on the initiation of thc treaty-making process. This

amendment seeks to ensure that the National Assembly is seized ol treaty matters at the initial

stages ofthe treaty-making process leading to enhanced transparency and accountability.

24. Finatly, the Bill seeks to enhance the efficiency of the treaty-making process by empowering the

relevant committee to seek from the Cabinet Secretary responsible lbr matters relating to Ibreign

affairs further information such as the social and environmental impaot of the treaty and report of
public participation conducted on the making ofthe treaty.

3.3 Submission from the Office of the Attorney General

25. The Office of the Attomey General responded vide letter Ref': AC/I-DD/23711/93 dated 29th April,

2024. The Office submitted that the Bill did not raise any constitutional issues. I{owever, the Office

noted that the arrangement proposed in Clause 3 paragraph (b) secms to be a bilateral agreement

rather than a unilateral agreement.

According to the European Union, Unilateral trade agreemenls are one-sided. non-reciprocal trade

preferencls granted by developed countries to developing ones. rvith the goal of helping them to

in"r"ur" expirts and spur economic development. Therefore, there is a difference between unilateral

agreements and unilaieral trade agreements. However. the Committee proposes a definition of

unilateral trade agreement to avoid this ambiguity.

3.4 Submission from the Law Society of Kenya

26. The Law Society of Kenya submitted a memorandum to the National Assembly dated 291h April

2024. lt supported clausis 2 and 8 of the Bitl in their entirety. llowever, it submitted several

comments on the rest ofthe clauses.

27. On Clause 3 of the Bill, LSK submitted that given the importance and centrality of these types of
treaties to Kenya's economy, and given that the ultimate beneficiaries of'the new markets opened

by these lreaties are the Kenyan traders represented by their MPs in parliamenl, there is need fbr the

relevant parliamentary committees to inteiact with such econontic treaties belbre thcy are signed or

ratified by the other partners. An example can be cited of the Kenya -EU EPA Agreement in which

the National Assembly Departmental iommittee on Trade. Industries and Co-operatives conducted

public participation for ratification way after the EU parliament had ratifled the Agreement making

the ratification process a mere academic process.

Comm ittee Observation

Commi ttee Observation

This Committee notes that it is not possible to synchronize the ratilication of a treaty with other

parties to the treaty and therefore. there witl always be instances where one party may ratily its

treaties before other Parlies.

28. On Clause 4 of the Bill, LSK appreciates the noble intentions of this proposal which is aimed at

eliminating the existing problemi where the National Assembly only becomes seized of trealy

matters at the tail-end ofitre treaty-making process. LSK however f'eels that the proposed section

an;.d Ra;fcation'(Anerulment) Bill. 2021 llicnional Assenfil:t Bill r"o t) of201'l)
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Committee OLrservation

30

The Committee notes that the executive does not have the power to annul a treaty at the negotiation

stage. It is only the National Assembly that can do so at the point of approval of ratification of a

Treaty. There(bre. this proposal should not be adopted'

On Clause 6 of the Bill. LSK submitted that whereas it supports the requirement for regulatory

impact assessment, it proposes that in addition to the gazettement requirement, this assessment

report should be tabled belbre the relevant depa(mental committee for public participation. LSK

alio proposes that Section 68 (5) be amended to make access to the regulatory impact statement

absolutely free to the public.

Committee Observation

The Committee notes that the Bill, under clause 6, already requires the Cabinet Secretary to submit

the regulatory impact statement to the National Assembly together with the economic treaty.

Therefore, this is already covcred in the Bill.

Further, the Bill already provides that the regulatory impact statement may be available for free.

3 I . On Clause 7 of the Bill, LSK recommends that the language of the amendment be changed to

expressly preclude the Executive from concluding any treaty without affecting any reservation

made by the National AssemblY.

Committee Obse rvrtion

54 (3) should make it mandatory for the relevant committee to conduct public participation and

stakeholder engagement at this point

Com ittee Obse rtion

Committee Observation

The Committee notes that conducting public participation tbr a draft treaty document which is still

at the negotiation stage will be prcmaiure. Theretbre, this proposal should not be adopted'

On Clause 5 of the Bill, LSK supports the spirit of this Amendment as it seeks to ventilate the

Govemment's responsibility to its iitizenry under the Constitution of Kenya, 2010. LSK however

proposes that the ianguage ol'the Amendment be changed to have the elfect of annulling any treaty

that adversely affects paragraph (a) to (d).

The Committee agrees with the submission by the Law Society of Kenya, however, it notes that the

proposed provisio-n is already drafied in mandatory terms. Further, the Executive is legally bound to

ratify the treaty as approved by the National Assembly.

On Clause 9 of the Bill, LSK opines that the language ol this proposed amendment is ambiguous.

This is because the ratillcation process is done in the National Assembly and not by the cabinet

Secretary. If the intention of ihe amendment is to accompany the Cabinet Secretary during

depositing of instruments of ratification (which is the subject matter of section l0 of the principal

Rct), ttren ttre provision needs to be amended to say so. LSK, however, feels that it is superfluous to

have the Leader of Majority Parly or Leader of Minority accompany the Cabinet Secretary as

proposed since this doei noi add material value to the ratification process but is only a waste of
taxpayers' money.

32
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The Committee agrees with this opinion by the Law Society of Kenya and opines that the proposal

may be adopted as a deletion.

3.5 Submission from the Ministry of Foreign and Diaspora Affairs

33. The Ministry of Foreign and Diaspora Affairs submitted their views on the Bill vide a letter Ref.

MFA.LEG/I63 VOL. IV dated I lth June2024.

34. The Ministry submitted that clause 3 of the Bill proposes to amend section 3 of the Treaty Making

and Ratificition Act by isolating economic treaties in the list of treaties to which the Act is

applicable. Norably, section 3 of the Act as presently drafied. alrcady includes such treaties in its

application. It is therefore unclear, why the amendment Bill seeks 1o isolate economic treaties and

prescribe fu(her legislative provisions for ratificalion thereof.

Committee Observation

The Committee observes that under section 3 of the principal Act. the scope of application of the

Act does not extend to treaties relating to trade. taxation or investment therefore the amendment Bill
seeks to introduce something new.

35. The Ministry further submitted that clause 4 ofthe Bill seeks 1o introduce a new provision requiring

the Cabinet Secretary responsible for matters relating to a Treaty, to engage the National Assembly

upon commencemeni of negotiations. Notably, however. section 8 (3 ) ol'the Act presently contains

a provision that requires the National Assembly to conduct public participation in accordance with

laid down Parliamentary procedures.

The Committee notes that proposed clause 4 of the amcndment Bill seeks to keep the National

Assembly informed of negotiations conducted on a treaty. This precedes the approval ofthe treaty

by the Cabinet as contemplated under section 8 ofthe Act.

36. The Ministry further submitted that clause 5 of the Bill seeks lo amend section 6 of the Act

regarding the values and principles in negotiating lreaties by introducing a new provision on

considerations to be taken in negotiating economic treaties. Notably, however. the section as

drafted, requires the National Exeiutive or relevant State Department to abide by the values and

principles ofthe constitution, notwithstanding the kind ofTreaty under negotiation.

Co mmittee Observation

Committee Obse ation

37

Clause 5 of the Bill mandates the relevant State Department which negotiates an economic treaty to

consider several key factors that affect the country. This does not usurp the principles and values

provided for under ihe Constitution but actually implements Article I 0 of the Constitution.

The Ministry also submits that clause 6 of the Bill seeks to introduce a regulatory impact

assessment which is to be availed by the relevant Cabinet Secretary prior to execution of an

economic Treaty. The Bitl indicates that the regulatory impact assessment will be tabled belbre the

National Assemity. and the general public. 'fhe Memorandum of Objects and Reasons fbr the Bill.

indicates that this procedure will provitie clarity on the specitic procedure for public participation,

which presently liaves room for error as it is unclear what quantum of public participation is

sufficient. Notably, however, the Office of the Attomey General has tabled belbre the House a

public participation policy, and at the same time, a public participation Bill is under consideration'

Report (dthe l)epartmental commillee on DeJence. lnklligence o .l Foreign Rrlall, : ('n itr LonsilL'rotit)tt ol the 7rrutt'lhking

an;(l Ratilication (,4nendnenu Bill 2021 (National Assemblv Rill tio 9 ol 2021)
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The concems being raiseti by thc presently proposed Bitl shoutd be adequately catered for under

either of these two instruments. without the need for amendment of the Act'

a

The committee notes that Public participation is a constitutional requirement under Article 118

when Parliament is conducting its iusiness. Therefore, the National Assembly cannot wait for the

passing of the Bill on public participation for it to be guided on conducting public participation on

i.eutiei the Narional i.r.,r,bly is guided by the Supreme Court guidelines on public participation

and its own standing orders.

The Ministry submits that clause 7 ol the Bitl seeks to amend section 8 of the Act by inter alia

precluding tire National Executive liom concluding a Treaty without effecting a reservation made

Ly the Naiional Assembly. This proposal may present a limitation to Treaty negotiations, bearing in

mind negotiation ol bilaieral agreements, is conducted in a win-win/give{ake manner. In addition,

the Natiinal Assembly has an opporfunity to raise reservations during the public participation

process conducted b1 the Executive.

Co mmittee Observation

Committee Observation

Committee Observation

Article 94 of the Constitution provides that Parliament is the only law-making body and in doing so

it is required under Article I l8 to facilitate public paAicipation. Therefore, the Ministry may

renegotiate the terms ofthe'lreaties ifneed be since it must adopt the national values and principles

of giod governance and parricipation of the people provided under Article l0 of the Constitution.

Public participation cannot be an inconvenience to diplomatic relations'

The ministry firther submits that on the definition of economic treaty to mean a trealy relating to

taxation, trade, and inveslment, there is a need to consult the National Treasury. This is informed by

rhe tacr rhat the National Treasury had by a letter Re1'. AG1LDD123T/1193 dated 27th February 2024

proposed an amendmcnt ol'scction 3 of the Treaty Making and Ratification Ac1 to exclude the

uppii.ution of the Act on 'special arrangements for relief tiom double taxation entered by the

Government under section 4l of the lncome Tax Act.'

Clause 7 of the amendment Bill indicates that the National Assembly may introduce reservations.

This is purely discretionarl, and therefbre the National Assembly is not bound to conclude treaties

with reservations.

39. On Clause 8, the Ministry submits that the Bill seeks to provide for a procedure of ratification at the

National Assembly inctuding a requirement for public participalion conducted by a relevant House

Commitree. As indicated heiein above, two inslruments on public participation are presently under

consideration and the procedures fbr public participation will be ctearly set out thereunder. It would

be prudent to await the outcome of these instruments ralher than over-legislating on a common

issue. In addition, it may not be procedurally I'easible to allow the National Assembly leeway to

conduct public pa(icipatlon, once negotiations between parties have been concluded, as this would

-ean ."-openilg negotiations on matters which have already been settled. Moreover, as Treaty

purtr"., .ub.it the negotiated instruments to their intemal ratification processes immediately

negotiations have concluded, if the National Assembly's public participation process as proposed

res.-ults in a need to re-open negotiations, the same would occasion diplomatic complications for this

olflce.

38
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Com ttee Observetion

4l

The committee opines that the alleged proposed amendments by the National Treasury were not

received by the committee during the invitation of submissions and memoranda. Further, the '
Ministry did not submit a 

"opy 
oi the proposed amendments. ln any case, the proposal can be

inroduced as a separate amendment following the normal channels.

The Ministry has also proposed further amendments to the Treaty Making and Ratification Act that

do not fall within the subject matter of the Bill.

Committee Observation

Pursuant to Standing order 133 (4), no amendment shall be permitted to be moved if the

amendment deals with a different subject or proposes to unreasonably or unduly expand the subject

of the Bill, or is not appropriate or is not in a logical sequence to the subject matter of the Bill.

Therefore, these amendments should be pursued as separate amendments'

t

Repott of the Depaftmental Co itlee on Defence, lntelligence and fbre-ign^Relalions on ils considerolion oflhe Treaty Making
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PART IV
. 4.0 COMMITTEE OBSERVATIONS

" 42. Upon reviewing the Bill and the submissions received, the committee made the following

. observations:

t 
u) 'Ihe Bill seeks to incorporate a special enactment procedure for economic treaties, to strengthen

the participation of tire National Assembly in the treaty-making process and to generally

enhance the efficiency of the treaty-making process'

b) Arricle 95 olthe Constitution mandates the National Assembly to make laws. Article 2 (6) of the

Constitution incorporates ratified treaties or conventions under the laws of Kenya, therefore the

National Assembiy should be involved in the law-making process. This Bill enables the

National Assembly to eff'ectively and elficiently discharge this constitutional mandate.

c) 'fhe term ..accession" is already included within the definition of ratification under section 2 of

the Treaty Making and Ratification Act'

d) Clause 9 of the Bill proposes that the Leader of the Majority Party and the Leader of the

Minority party may u."*p-y the Cabinet Secretary at the point of ratifying the treaty. This

may violate the constitutional doctrine of separation ofpowers

e) The Ministry of Foreign and Diaspora Affairs submitted proposed amendments to the Treaty

Making ani Ratification Act relating to providing a reporting mechanism on the implementation
, of MOUs signed by the Govemment ol Kenya and other foreign govemments. However,

, Or.suant to N-ational Assembly Standing Order 133 (4), an amendment shall not be permitted to
' t" moved if the amendment deals with a different subject or proposes to unreasonably or unduly

expand the subject olthe Bill. or is not appropriate or is not in a logical sequence to the subject

matter of the Bill.

Report oJ lht Delturtm.ntal contnlile? on DeJtncc. lntellilae Le and l'oreign Relatbtls o ils consideration ol lhe Treaty llaking
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PART V

5.0 COMMITTEE RECOMMENDATION

43. The Commiuee having considered the Treaty Making and Ratification (Amendment) Bill 2024

(National Assembly Bilt No. g o.f 2020 recommends that the House approves the Bill with the

amendments contained in the Schedule of Amendments forming Part Six of this report:

a\l,SIGNED:.... 1 DATE

THE HON. NELSON KOECH, M.P.

CHAIRPERSON, DEPARTMENTAL COMMITTEE ON DEFENCE, INTELLIGENCE AND

FOREIGN RELATIONS

{ss
THE NATIONAL ASSEMBLY

PAPERS L,A.I

oATE: 28 ilU'/ ?021
DAY.
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PART VI
6.0 SCHEDULE OF AMENDMENTS

44. In view of the observations made, the Committee proposes the following amendments to the Bill-

CLAUSE 2

THAT, Clause 2 of the Bill be amended by-

(a) deleting the proposed new definition of"accession"; and

Rationalel The term "accession" is already captued under the definition of "ratification"'

(b) inserting the following new definition in its proper alphabetical sequence-
,,unilateral trade agreement" means one-sided, non-reciprocal trade preferences granted by

developed countries to developing ones, to help them to increase exports and spur economic

development.

Rationale: The definition of "unilateral trade agreement" provides clariff on the proposed

amendments in the Bill and removes ambiguity.

CLAUSE 9

THAT, the Bill be amended by deleting Clause 9.

Rationale: The proposed amendment may infringe on the constitutional principle of separation

of powers.

L

Report o! the Depattmenlal co nitee on Defence, Inklligence__a.nd Foreign-Relaliont on ils consideration ofthe Treaty Making
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8- Ms. Lovin Wambwire Intern

AGENDA

l. Prelinrinaries - Prayers, Adoption ofthe Agenda

2. Confirmation of minutes of previous meeting

3. Consideration and atloption of reports on: The consideration of the Trcatl'Making and

Ratification (Amendment) Bill,2024 {Nationol Assemhly Bill No. 9 of 2024) and thc

participation in the Mobiie Consular Services Excrcise in Texas, USA from {th to 7th

April,2024.
4. Any Other Business
5. Adjoumment/Date of the next Sitling

MIN.NO. DDC/DIFR/35I O24z PRELIMINARIES.

The meeting was called to order at 10:10 a.nl., praycr was said and the agcnda abol'e rvas

unanimousl! adopted having been proposed by the tlon. waniira Martha wangari. c.B.s. M.P.

and seconded by the Hon. Kandie Joshua Chepyegon. M.P.

MIN.NO. DDC/D IFW35212O242 CONFIRMATION OF MINUTES OF

PREVIOUS SITTINGS.

Confirmation of minutes of previous sittings was del'erred lo a later date'

MIN.N . DDC/DIFR/3 t2024: CONSIDERATION AND ADOPTION OF THE
REPORT ON THE, CONSIDERATION OF THE
TREATY-MAKIN(; AND RATIFICATION
(AMENDMENT) I}ILL, 2024 (NATIONAL
ASSEMBLY BILI, NO.9 OF 202{).

The report on the consideration of the Treaty-Making and Ratillcation (Amcndment) Bill. 2024

lNational Assembly Bitl No. g ol 2024) Sponsored by IIon. (ieorge Murugara. M.P. was

unanimously having been proposed by Hon. lkana Fredrick Lusuli. M.P. antl scconded by l{on.

Mohamed Abdikadir Hussein' M.P.

The report was adopted with the fbllorving observations and rccolnmendatiotls.

COMMI TTEE OBSERVATIONS

The Committee observed that:

a) The Bill seeks to incorporate a special cnactmenl proccdure tbr economic trealies' to

strengthen the participation of the National Assembly in lhe treatl'rnaking proccss and ttr

generally enhance the elficiency of the treaty-nlaking process'

b) irticle q5 of th" Constitution nrandates the National Asscnrbll'lo make laws- Article 2 (6) of

the Constitution incorporates ratilled trealies or convcntions under the laws ol'Kenya,

therefore the National Assembly should bc involved in thc law-making process. This Bill

enables the National Assembly to etl'ectively and elliciently discharge this constitutional

mandate.

2



c) The term .'accession" is already included within the deflnition of ratilication therefore the

proposed amendment 1o introduce it as a new dellnition is obsolete'

ih. un.,"ndn."nt enabling the Leader ol the Majority Party and the Leader of the Minority

Party to accompan)' thc aabinet Secretary at the point of ratifying the treaty may 
-violate 

the

conititutional d-octiine of separation of powers since the mandate ofratification ofa treaty is

purely and executive ttnction not upon the National Assembly'

irurruun, to Standing Order 133 (4). an amendment shall not be permitted to be moved if the

anrendment deals with a ditl'crent subject or proposcs to unreasonably or unduly expand the

subject of the Bill. or is not appropriate or is not in a logical scquence to the subject matter

of thc Bill.

I

d)

c)

'flre Committee having considered the I'reaty Making and Ratitication (Amendment) Bill 2024

(nrutktnttl Asscmbly ailt No. 9 d 2021) recommends that the House approves the Bill with the

following amendntents:

COMMITTEE RECOMMENDATIONS

CLAUSE 2

THAT, Clause 2 olthe Bill be amendcd by-

(a) deleting the proposed nc* dcllnition of"acccssion"; and

Rationale: The term "accession" is already captured under the definition of"ratification"

(h) inserting the tbllouing neu definition in its proper alphabetical sequence-
"unilatcral lrade agreement' tncans one-sided, non-reciprocal lrade pref'erences granted by

developed countries to developing ones, to help them to increase exports and spur economic

development.

Rationale: 'lhe dellnition of"unilateral trade agreement" provides clarity on the proposed

amendments in the Bill and rentoves ambiguity'

CLAUSE 9

THAT, the Bill be amendcd by deleting Clause 9.

Rationale: The proposcd atnendment may infiinge on the constitutional principle of
separation of porvers.
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MIN.NO. DDC tDrFRt354t2024:

COMMITTE E OBSERVAT IONS

2)

3)

4)

s)

6)

7)

8)

CONSIDERATION AND ADOPTION OF THE
REPORT ON THE PARTICIPATION IN THE
MOBILE CONSULAR SERVICES EXERCISE
IN TEXAS, I-ISA FROM 4'I'II TO 71'II APRIL'
2024.

I

The report on the participation in the Mobile Consular Services Dxcrcisc in Texas. USA liom 4d'to

7rh Ap;il, 2024 was unanimously adopted having been proposcd by Hon. Ikana [:redrick Lusuli.

M.P. and seconded by the Hon. Ikana Fredrick l-usuli, M.P.

The report was adopted with the following observations and recommendations

The Committee observed that:

l) During the exercise the E-citizen portal encountered challengcs causing inconveniences;

a) The E-citizen portal requircs individuals to have a Kenyan phone number to enable thenl

to log in. Many Kenyan Diaspora members do not have a Kenyan phone number. making

it impossible for them to log in.

b) The E-citizen portal experienced soliware bugs. 'fhe issue af-fectcd users rvho had

registered on the platform using their email addresses, as they were unable to receive the

one Time Password (oTP) necessary to access. pay, and download the documentation

required for passport appl ications.

c) Difficulties in uploading documcnts on the rcquisite portals'

Passports and National identification cards were the most sought-alier documents.

Volunteers' inconsistent availability led to planning gaps and required rhe MCS leam and

embassy staff to work late due to the Kenyan Diaspora's siSniticant turnoul'

A large majority of the Kenyan diaspora did not receive enough information about. thc

.equir-ements tbi registering fbr consular serviccs. Additionally. lrlany wcre unaware of the

availabitity of the Mobile Consular Services programme'

The National Registration Bureau was srill using manual ink-rolled fingerprint capture fbr [D

card applications which is old-fashioned.

There was inadequate facilitation of volunleers.

Many Kenyans arrived at the MCS excrcise unpreparcd, tailing to complete the neces.sary

forms and bring copies oftheir documents. l-his causcs delays and prevents some individuals

lrom accessing the services they require

The Kenyan Diaspora expressed concerns regarding data privacy. particularly the usc of mail

addresses and phone numbers required lbr e-citizen accounts. Some individuals requested the

deletion of their photographs. wirich impeded data collection cll'orts and rcflcctcd a lack ol

trust in govcrnment-led iniliat ivcs

Limited digitat literacy among a specific group of Kenyans resulted in their inabilily to apply

lbr passpois online, necessitating assistance liom the on-lhe-ground team'

4
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MIN.NO. DDC /Dt FR/355/202{: ANY OTHER BUSINESS

l. 'l'he

i.

ii.

iii.

iv.

Chairperson notilied the Conrnlittee ofthe Ibllowing:

An invitalion to a High-Level Consuhative Forum on the Review of Kenya Foreign Policy

to be held on 20,r' Novcrnber,2024 in KICC by the Ministry of Foreign and Diaspora

Altairs, State Department lor Foreign Al-fairs.

Questions by thc True North Society regarding the operationalization of the Military

Veteran's Act, 2022.
Invilation by thc Stale Department lbr Diaspora Affairs in collaboration with the

Intemationai Organization for Migration fbr a stakeholder engagement on the Draft

Diaspora nolicy iO2+. and Intemational Jobs Placement in Mombasa County from l7u to

23'd November. 2024.

Chairperson's invitation to a cocktail reception by the Italian Ministry of Foreign Affairs

anci lntemational Cooperation on November,22"d at l8:30 at the ltalian residence'

Courtesy call by the Antbassador/permanent representative of the Swiss Confederation to

Kenya

COMMITTEE RE OMMENI)AT toNsC

'l-he delcgation recomntends the tbllowing:

l) The Mission should be properly iuvolved liom the inception stage to the execution of the

program.

2) Deployment oimore olllcers liom the National Registration Bureau (NRB) to cater for the

large number olKenyans who turn up fbr the services in l'uture.

3) 1'he State Deparlment should conduct thorough sensitization fbr Kenyans on how to fill out

E-Citizen tbrms online. the MCS dates. and venues to avoid unnecessary inconveniences and

delays.

4) Enhancement of the E-Citizen plattbrm to make it more user-friendly lbr the diaspora

community in terms of paynrcnts and uploading required documents.

5) 'l'he Diaspora should create a requisition register befbre the MCS exercise. This will help the

implementation team to plan and allocate resources based on reliable information.

6) lrinancing of the MCS exercise is a key delerminant fbr progress. The State Department

should ensure availability of'linds belbre commencement of the outreach programme.

7) prior preparation ofthe M('S exercise Stations with clearly labeled workstations.

8) Adequate tacilitation of the MCS team and volunteers with relevant requirements including

live iingerprint capture ti)r Identity Card applications for accuracy and speedy service

delivery. branded t-shirts and caps lbr easier identitication.
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MIN. NO. DDC/DIFR/356I2024:

The meeting was adjoumed at I I : l0 a.m. The next meeting will be held on notice'

o.c,rp,...??h..

ADJOURNMENT AND DATE OF NEXT
MEETING.

t

t

SIGIIIED:....
HON. NELSON KOECH, M.P.

CHAIRPERSON, DEPARTMENTAL COMMITTEE ON DEFENCE, INTELLIGENCE
AND FOREIGN RELATIONS.
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THE TREATY MAKING AND RATINCATION
(AMEI\IDMENT) (No. 2) B[LL, 2024.

A Bilt for
AN ACT of Parliament to amend the Treaty Making and

Ratification Act and for connected purposes

ENACTED by the parliament of Kenya, as follows _

- l. This Act may be cited as the Treaty Makine and
Ratifi cation (Amendment) (No. 2) Act. 2024.-

2. Section 2 of the Treaty Making and Ratification
Act,2012, (in this Act referred io as the ;principal 

Act,,), is
amended by-

(a) inserting the following new definitions in their
proper alphabetical sequence _

"accession', means the consent by Kenya to
be bound by a previously ratified agreement; 

'

"economic treaty" means a treaty relating to
taxation, trade or investment;

(b) deleting subsection (2).

3. Section 3 of the principal Act is amended in sub
section (2) -

(a) by deleting paragraph (a) and substituting therefor
the following new paragraph-
"(a) multilateral treaties including treaties which

deal with trade agreements where Kenya
undertakes to engage in fewer trade
protections with other countries to promote
more trade.

(b) in. paragraph (b) by inserting the following new
subparagraphs immediately after subparalraph(v)-
"(vi) taxation, trade or investment;

(vii) unilateral trade agreements between Kenya
and any other country involving a one-sidld
arrangement in which Kenya benefits from
lower trade barriers from the other country".

Short litlc

I

Amcndm.otof
8cction 2 of No.
45 of 2012.

scctiol 3 ofNo.
45 of2dt2. '

i
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2gO The Treaty Making and Ratification (Anendnent) (No.2) Bill' 2024

4. The principal Act is amended by inserting the

following new section immediately after section 5-
Intc,ltofl of ncw
aactioo 5A in No
$ of mlz.

Notificrrioo to dlc
Netional Ass.mbly

5A. (l) Within fourteen daYs of
commencing negotiations for a treaty, the
Cabinet Secretary responsible for matters
relating to the tneaty shall notify the
National Assembly of-

(a) the negotiation objectives;

(b) the proposed heads of agreement;

(c) the need for the treaty;

(d) the potential benefits of the
agreement to Kenya;

(e) implications of the agreement on -
(i) the economY;

(ii) existing agrcementsi

(iii) laws; and

(iv) taxes.

(2) The relevant Cabinet Secretary shdl
notify the National Assembly of any
changes to information relating to the
rlegotiation of a treaty within seven days of
such change.

(3) The relevant Committee of the
National Assembly may, in so far as is
practically possible, confer with the
responsible Cabinet Secretary on areas that
may atmct reservations by the National
Assembly.

(4) The relevant Cabinet Secretary shall
table an annual report to the National
Assembly on the status of on-going
negotiation of Eeaties .

.)

5. Section 6 of the principal Act is amended by
inserting the following new subsection immediately after
subsection (l)-

Amcndmcnt of
scction 6 of No.
15 of bl2.

)



The Treaty Making and Ratilcation (lmendnent) (No.2) Bilt,2024 Zgt

^ i].A) In negotiating an economic treaty, the national
execuuve or the relevant stale department shall ensure thatthe terms of the treaty do not adversely affect: 

---- *
(a) the ability of counry to mobilise domestic

rcvenue;

(b) the food security of the country;
(c) the establishment and growth of local industries.

and

(d) the abilily of the govemment ro regulate an
industry in the public interest.

... 6: ft" principal Act is amended by insertins therouowlng new sections immediately after se;don 6_

fffl}#.*, _, ,,6A..(l) The relevant Cabinet Secretary
shall, prior to signing an economic treati.
prepare a regulatory impact statement.

(2) A regulatory impact statement shall
contain information in respect to th;
proposed economic treaty in clear and
precise language including _ .

(a) a statement of the objectives of the
proposed treaty and the reasons for
it;

O) a statement explaining the effect of
the proposed treaty on the Kenyan
economy;

(c) a statement of other practicable
means of achieving the objectives
of the proposed treaty;

(d) an assessment of the costs and
benefits of the proposed treaty and
of any other practicable means of
achieving the same objectives; and

(e) the reasons why the other means arc
not appropriate.

(3) The assessment of the costs and
benefirs shall specify an assessment ;f th;
economic, environmental and social impact

In3cnion of Dcw
rcctioo! 6A rnd
68 ln No. 45 of
20t2.

I,i
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I

and the likely
compliance costs
allocation costs.

administmtion and
including resource

(4) The relevant Cabinet Secretary shall
ensure that independent advice as to the
adequacy of the regulatory impact statement
and of the assessment included in the
regulatory impact statement is obtained and
considered.

(5) The responsible Cabinet Secretary
shall before an economic treaty is signed,
give a certificate in writing specifying that-

(a) the requirements relating to
regulatory impact statements in this
Act have been complied with; and

(b) in the Cabinet Secretary's opinion,
the regulatory impact statement
adequately assesses the likely
impact of the proposed treaty.

(6) The relevant Cabinet Secretary shall
ensure that a copy of the regulatory impact
statement and the certificate is tabled in the
National Assembly with the economic
treaty.

68. (l) Preparation of, 1r regulatory
impact statement for an economic treaty
shall be. notificd in ttte Gazette and in a
newspaper likely to be read by people
particularly affected by the proposed treaty.

(2) If the proposed trcaty is likely to
have a significant impact on a particular
group of people, the notice shall be
published in a way likely to ensure members
of the group understand the purpose and
content of the notice.

(3) The notice shall-
(a) include a brief statement of the

policy objectives sought to be
achieved by the proposed treaty;

Nolificrtion of
rctuletory imp.ct
slf,tcmcnts.

') I
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Arncrdmcnt of
ttctlon t of No.
15 ot 2nl)

(b) state where copies of the regulatory
Itnpact statement may bc dbtainei
or rnspected:

(c) S.tate that anyone may comment onrne proposed reaty;
(d) 

**ly and wherr commenb may
oe made; and

G) state horv consultation about the
fifdpored treaty will take place.

. (4) The notice shall allow at least

i::["i]H;t;?T"'.'#ca ti on or the n oticl

-.^. 
(5) A copy of the regulatory impact

:111:r"1, Iur 6" availabie r."J, oi.on
Payment 

-of 
a reasonable price, at ttre place,oreach of rhe plaees, statei in the noticl. '

,n",, !u,1,J:h::sponsibte 
Cabinet seuerary

(a) all comments and submissions areconsirtered before an econohic
treaty ls made; and

(b) a 
. 
copy. of all eomments andsubmissions is submitteJ io Gi

fau9nal . Assembly as soon .aspracUcable after ttte economic
treaty is tabled or when requested
by the rclevant Conunittee.

ff 1".*d[ilji"{:,"tT" "i:""ix*,,ttd ;[sir,H

t
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"(5) The National Assembly may introduce anyreseryl{gnl-as a provision into a tre-aty.
(5A) Where the National Assembly introduces areservation under this section, the Clerk Lf th;-N;;;rl

Assembly shall indicate, in writing, t" th;;";;;;;;;,
::".:.,1y lh,":pecific.clause or clauses of a rreary for which
T",l"urol1t Assernbly proposes to make reservations andsnalr specily the reasons for which the reservations are
made.

- _ . 9A. (l) A treaty submitted to the
National Assembly for ratification sha.ll be
lald on the Table of the House and shall
upon being laid, stand committed to the
relevant Committee for consideration.

. ,, 8: Th" principal Act is amended by insertine therollowlng new section immediately after seciion 9 _ - Inscnion of! ncw
scction 94 in No.
45 of 2012

Proccdu.c durinS thc
ratific{don proccss s(
Ihc Netional
Asscmbly.

(2) A cornmittee to which a treaty is
committed for consideration, shall underiaki
public participation before submitting iis
report to the House.

(3) In addition to the information
required to be submitted to the National
Assembly under written law, the committee
may require the televant Cabinet Secretary
to submit further informadon, including_

(a) the soclil a{ld environmental impactof the 'treaty in the short+erm,
medium-term and long_term; and

(b) the nature and evidence of any
public participation conducted on
the treaty.

(4) The report of the committee to the
House shall include-

(a) information on the views of the
people on the ratification of the
treaty. e_manating from public
paflrclPation conducted by the
conunittee;
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(b) the findings of the commirree on the
treaty and any other information the
committee may deem necessary;
and

(c) a rccommendation that the House_
I

(i) approves the ratification of the
Eeaty;

(ii) approves the ratification of the
treaty with reservations, or;

(iii) rejects the ratification of the
keaty.

. . (5) In approving ratification of a treatvwrm 
_reservations, the House shall specify

the affecled provisions of the treaty and theproposed text of each reservation, which
may include_prescription of timetines wittr-in
wntch an obligation is to be fi:lfilled before
rmprementation of the treaty.

(6) Where the House makes aresolution in r9sp99t to a particular treaty,the Clerk of rhsNational arrl_-urylilir,within seven days, notify tf,"-- ilf.rintCabinet Secretary and s-t ul "ni"i-'t"
. ? *td":, I0 of the principal. Act is amended byinserting 'the foltowins new
subsection (l) - 

- 'subsection immediately after

ffi,,:3*rpiJtijg:f,iln#i#i;##}ffi

AnraDdmcn! of
rcctioo l0 of No
45 of 2ot2



D

296 The Treaty Making and Ratilcation (Anendnent) (No. 2) Bill,2024

MEMORANDUM OF OBJECTS AND REASONS
Statement of objects and reasons for the Bill

The principal obiect of this Bill is ro amend rhe Treaty Making andRatification tci. zot2 to in"orpo.utl 
-u:;;;l;i';"*,."nr 

procedure foreconomic treaties. strensthen.the participation of tt 
" 

N"tionri ar.".Liyi"the.treary making procefs una to g"n".uily;;ir;;;; 
"?.il"rcy in the treatymaking process.

Clause 2 of the Bill seeks to amend section 2 of the Act to define theterms "accession,' and .,economic 
treaty,,. It also seJs to delete section2(2) which makes reference to the first 

"f".tlon, 
una".lhe Constitution asthe same has been spent.

. Clause 3 bf the Bill proposes to amend section 3 of the Act toinclude economic treaties in'the tist -, "i,."r,i", it 
"i 

the Act applies tounder the section. This will extend tt" uppfi"u-t-l*-oi the Act to treatiesrelating to taxation, trade and investmeni ;r*r.' -e 
speclat enactmentprocedure for this type of. treaties is requireJ due-io their significanteconomic and social imnacts on various iectors of the economy. Theadditional procedures and mechanisms f"r r..iiririrg'economic treatiesis aimed at comprying with .rhe p.in.ipt", una-*ir..""r ,r," constitutionon public consultarion, sustainabie devilopment, iourr,i"pr"r"nration andpromotion of social and economic rights.

Clause 4 of the Bill seeks to amend the Act to introduce a newsection 54, requiring the Executive to 
"ngug" 

it 
" 

i.i"ii"ra Assembly uponcommencing 
,negoriarions of- 

_a 
treaty. if,i-, i, ui_"J-ut efiminating 

.ttre
exrstrng problem where the Nationai Assembry only becomes seized oftreaty matters at the tail end of the treaty makin!'piocess. The activeparticipation of the Nationat Assembly i" tt" i;;;; fi"iing process *ittnot only enhance transDarency and accountability in',f,. fro""., but it willalso mitigate against riiks attendant to the structrire of treaties that reguratethe flow of investment.

_ Clause 5 of the Bill seeks to amend section 6 of the Act to ensurethat the Kenya does not enter inro t."uti". tf,rij"Lp*alr" 
^it 

" 
ability of rhecountry to mobilize tax resources domestically. Ii is further intended thatno agreement which has the effect. of undermining national food ;r.rty

:!rtd 9: concluded by the Executive. Th";;-;;'.;;i is'arso intended toensure that treaties concluded by govemm"nt ;; ;;; undermine theestablishment and growth of local- inar.i.i", oi th"e aUitity of thegovernment to regulate anv 
.particular industry in public inierest iy

liTj,iiq ,t"- ability to pu.i Iu*, o, ,"!rtuiio'.,r'ioilir,,"., such asprotection of the environment.

I

)))
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Clause 6 of the Bill seeks to amend the Act to insert a new section
6,{ and 68. The new sections require the Executive to have undertaken a
regulatory impact assessment prior to the initiation of the treaty making
process. This will ensure that a proper cost_benefit analysis is ciried oui
before the government enters into 

-negotiations 
for a tieaty. It will also

foster stakeholder participation in the t-reaty-making process as a copy of
tne regulatory lmpact statement, is supposed to be made available to the
general population, who may then make relevant comments on the
documents. A proposal has also been made in the amendment that the
public comments are supposed to be submitted to the National Assembly
by the Cabinet Secretary for consideration The amendment further seeks
to solve the existing problem in section 6(l) of the Act which does not
provide the specific procedure for public participation. The section leaves
room for error as it is unclear what quantum of public participation is
sufficient. The amendment therefore sLeks to "r.it" u greater sense of
accountability in the treaty making process.

Clause 7 of the Bill seeks to amend section g of the Acr to outline the
p,rocedure for making reservations to a treaty. The amendment requires the
National Assembly to indicate to the nation;l executive the specific clause
or clauses of a treaty for which it proposes to make a reservation and the
reason for which the reservation is made. The amendment further
precludes the national executive from concluding any treaty without
effecting a reservation made by the National Assembly. '

I

I

i

I

),

Clause 8 of the Bill seeks to insert a new section 9A to provide for
the qlgcgdge during.the rarification process at the National Aisembly. Ii

..+L...rprovldes lcr coii.rmittal to the relevant Committee, submission of further
inforrration by the Cabinet Secretary.and the contents of the report of the
Committee.

Clause 9 of the Bill provides for the amendment of section l0 of the
Act to allow the Leader of Majority party or Minority party or their
representatives to accompany the Cabinet Secretary at the poini of treaty
rarification.

Statement on the delegation of legislative powers and limitation of
fundamental rights and freedoms

This Bill does not delegate any legislative powers or Iimit any
fundamental rights or freedoms-.

Statement on whether the Bill concerns county governments.

The Bill does not concem county government as treaty- making and
ratification falls under the functions of ioreign affairs, foreign policyl and
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intcmational tradc, $tich arc frDctions of the national gowmnrent undcr
paragraph I of Part I of the Fourth Schedulc to thc Constihrtion.

Statement as to whether the BII ls a money BllI wlthh the neanlng of
Ardde ll4of the Coufftudou

Thc enactment of this Bill shall not occasion additioaal expcnditure
of public funds.

Dated &e 26th Februry,207l.

GEORGE GITONGA MURUGARA,
Chairman,.lustice and lzgal $atrs

C onvtittee, National As scmb ly.

It.

I

I

a

t,r,

li

I
a

a
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Section 2 of Cap 4D which it ts proposed to anend

2. Interpretation

(l) In this Act, unless the context otherwise requires-

"bilateral treaty" means an agreement concluded between Kenya and
any other State or between Kenya and an intemational organisation;

"Cabinet Secretary" means the Cabinet Secretary for the time being
responsible for matters relating to foreign affairs.

. "full powers" means all those powers conferred, by way of a legal
document, to a person or persons designated by a competent state
authority,-to represent the State for negotiating, adopiing, or auihenticating
the text ofa treaty, for expressing the consent of the, Staie to be bound by i
treaty, or for accomplishing any other act with respect ofa treaty;

t

"intemational
organization;

organization" means an intergovernmental

"ratification" means the intemational act by which the State signifies
its consent to be bound by a treaty and includej acceptance, approv-al and
accession where the treaty so provides;

"Registrar" means the Registrar of Treaties appointed under section
t4;

"Registry" means the Registry ofTreaties established by section l0;
"relevsnt Cabinet Secretary" means tho Cabinet Secre{aiy.for the

drhe telng resfionsible the subject matter of the treaty;

^ . 
"relevant state department" means the state department responsible

for the subject matter of the treaty to be approved for iatification;

"reservation" means a unilateral statement made by a State when
signing, ratifying, accepting, approving or acceding to a trlaty, whereby it
purports to exclude or to modify the legal effect of certain provisions of
the treaty in their application to the State;

"signature" means an act whereby the State expresses its willingness
to consent to the texr of a treaty and has the effect of obligating thJ said
State, 

^even 
though it may not be a party to the treaty, to r;frain-, in good

faith, from acts that would defeat the object and purpose of the treaty; 
-

"treaty" means an international agreement concluded between States
in written form and governed by intemitional law, whether embodied in a

i
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single instrument or in two or more related instruments and whatever itsparticular designation and includes a convention.

^ (2) Despite subsection (r), unt after the first erections under the
Constitution, references in this. Act to the expression .tabinet S""i"tu,y;and "State Department', shall be 

"onrt-"d to *""n ..Minister,, 
and"Ministry" respectively.

Section 3 of Cap 4D which it is proposed to amend

3. Application

. (l) This Act applies to treaties which are concluded by Kenya after
the commencement of this Act.

(2) This Act shall apply to_
(a) multilateral treaties;

(b) bilateral rrearies which deal with_
(i) the security of Kenya, its sovereignty, independence, unity

or territorial integrity;

(ii) the rights and duties of citizens of Kenya;

(iii) the status of Kenya under intemational law and the
maintenance or support of such status;

(iv) the relationship between Kenya and any international. organisation orsimilar body; and

(v) tho envirqnment and natura.liesources.

(3) A treaty relating to the adjustment, alteration or variation of thepresent position of $g1ya on matters of sovereignty, independence anJtemtorral rntegnty shall be approved in a referendum in aciordance with
Article 255 of the Constitution:

_--,-ll.l_d:{ lat the process of ensuring that the boundaries are correctly
r.nafteq 9n the ground in accordance with the instruments establishing
them shall not be deemed to amount to adjustment, variation or alteration
under this section.

,_.^ Jfl^fol*imsranding subsecrion (2Xb), the Govemmenr may enter
lnto bllateral agreements_

(a) necessary for matters relating to govemment business; or
(b) relating to technical, administrative or executive matters.

I
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Section 6 oJ Cap 4D which it is proposed to amend

6.Values and principles in negotiating treaties

, (l) In negotiating treaties, the national executive or the relevant Statedepartmenr shall be bound. by th" ;"il;;-;; "p.in.ipr", 
of d,"Constitution; and shall take

proposed treaty. 
lnto account the regulatory impact of any

(2) when appointing- persons to negotiate a treaty, the nationalexecutive or the relevant State department"rt uii rppoirt persons who arecompetent to undertake such negotiations in the inierest bf tn" p"opi" ofKenya.

Section 8 of Cap 4D which it is proposed to amend

8. Consideration by parliament

(l) Where the Cabinet. approves the ratification of a treaty, theCabinet Secretary shall submit it" tr"uty unA u,"_"."rrar. on the treatyto the Speaker of National Assembly.

(2) Delered by Act No. l8 of20l4, Sch.

(3) The relevanr Darliamentary committee shall, during itsconsideration of the Treaiy, ensu.. public participation in the ratificationprocessinaccordancervithlaidd"#;;iir';;;','fi'oi'"""ar*r.

(4) The National Assembly ma-y approve the ratification of a treatywith or without reservations to specific p:.iruirion, ii tf,"'t."ury.
(5) A proposed reservation shal be introduced as a provision into thetreaty in accordance with the procedure set out in the Stariding Orders.
(6) Deleted by Act No. lg of20t4, Sch.
(7) Where the National Assembly refuses ro approve the ratificationol1 tr91r' the crerk of the Nationar Assembry .r,Ji!ri.rt the resolution

:jr*:,f,::'" 
ro the retevant cauinet secreia-/;lil;i;;""" days of the

(8) Deleted by Act No. l8 of 2014, Sch.

(9) The National Assembly shall not approve the ratification of atreaty or part of it if its orovtdri;J;';p-;;;:J#i:f lll,.",',;:il#$Tlf ,l[?i:,1?1,i]llnegates a.ny of the provisions of the Constitud"; 
"r;; lfil; reservarion ispermitted under the relevant treaty.
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Section I0 of Cap 4D which it is proposed to otund
10. Ratification of Treaty

(l) All instruncnb of ratification of 8 treaty shrll be signcd, scaled
and deposited by the Cabfurct S€crE{ary at the requisirc intcmational body
and a copy &ercof shdl be fiIod with tbc Rcgistrar.

(2) Where a treaty ratified under this Act is subscqucntly amendcd or
modified, the amendment or modification shall be ratified only after
compliancr with the proccdure set out in this Part.

(3) The provisions of subscction (2) shall apply similarly to pmtocols
signed under a treaty.

il,
.;

!l

)
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a
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I ANNEXTJRE 5
LETTER FROM THE CLERK OF THE NATIONAL ASSEMBLY

INVITING STAKEHOLDERS TO SUBMIT VIEWS ON THE BILL



THB NATIONAL ASSEMBLY
OFFICE OF THE CLERK

I
P. O. Box 4l 842-00 100

Nairobi, Kenya
Main Parliament Buildings

Telephone: +254202848000 ext. 3300
Errail: cnat2oarlianrent !,o.1( e

www-narliament qo kelthe-national-assenrblv

When replying, please quote

Ref: Ref: NA/DDC/DIFIU2024 (058)

Dr. Korir Sing'oei, PhD.' C.B.S.
Principal Secretary
State Department for Foreign Affairs
Ministry of Foreign and Diaspora Affairs
Harambee Avenue
NAIROBI.

Hon. Shadrack John Mose
Solicitor General
Office ofthe Attorney-General and Department ofJustice
Sheria House, Harambee Avenue
NAIROBI.

Mr. Joash Dache, MBS
Chief Executive Offi cerlCommission Secretary

Kenya Law Reform Comrnission
Reinsurance Plaza, 3d Floor
Taifa Road
NAIROBI.

Ms. Florence Muturi
Chief Executive Officer
Kenya Society of Kenya (LSK)
Lavington, Opposite Valley Arcade, Gitanga Road

Taifa Road
NAIROBI.

Dear

23d April,2024

REF:

The Departmental Comrnittee on Defence, lrrtelligence and Foreign Relations is established.

pursuani to National Asseurbly Standing Order 216 and is rnandated inler alia'to study and

reviev, all legislation referred to it' .

A, S,^y o'e '

STAKEHOLDER ENGAGEMBNT ON THE TRBATY MAKING AND
RATIIICATION (AMENDMENT) (NO.2) BILL' 2024 BY THB
DI,PARTMENTAL COMMITTEB ON DEFENCE' INTELLIGENCD AND
FOREIGN RDLATIONS.



The Cornmittee is in the nrocess of considering the Treaty Making and Ratification(Arnendment) (No 2) Bi', 20i4 (copv auach"o. i;z dii ;;i., to amend the Treatv Makingand Ratification Act,2012 to incorporate a special enachnent procedure for economic treaties,strengthen the Narionar Assem-bry;s participatioi i, ii.'i,""Iy-r"ting process and enhanceefficiency in the treaty-making process.

In cornpriance with the provisions of Articre r r g( lxb) of rhe constitution and Standing ordert2(3) on pubric participation. the committee i";i;'.';;;i;;;;eeting ro discuss the said Biil.The nreeting wi' be h;rd on Tuesdav, :0"' eprir, ztil 
"i id.bo am in the Mini Chamber,County Hall, Parliament Buildings.

we request that you subrnit electronic.copies of your comments on the Bill to the courmittee
il,Isli3l;1,?llifl:i1111;-:'' "'"ir "ia'""''""n&i;iiu",l,o.ee*e""a "",iir,ri""" iiii

I

The liaison oflicers on this subject are Mr. Dennis Mogare, who may be contacted on Tel No.0721479162 or email
0729953014 or ernait

rliamen o.ke and Mr. Bernard Njeru, Tel No.

Yours

d
er

nn o
ard. eru rIiament. ke.

JEREMIAH W. NDOMBI , MBS
For: CLERK OFTHENATIONAL ASStrMBLY

Copy to:

Hon. Musalia Mutlavadi, EGH

NAIROBI.

NAIROBI

Hon. Justin B.N. Muturi, EGH
The Attorney-Ceneral ofthe Republic of Kenya
OUice of the Attorney-General ind Departrnent ofJustice
Sheria House, Hamrnbee Avenue

Prirne Cabinet Secretary and Cabinet Secretary. for Foreign and Diaspora Affairs
3[:iljJT,:r;1;re 

Cabinet secrerary una uinist.y oir"?ie, ."a Diaspora Affairs
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SUBMISSIONS FROM THE OFFICE OF THE ATTORNEY

Gf,NERAL
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REPUBLIC OF KENYA

OFFICE OF THE ATTORNEY.C ENERAL
&

DEPARTMENT OF JUSTICE

Our Ref: AG lLDDl237 I I 193

Mr. Samuel Njorogc, CBS
The Clerk of the National Assembly
Clerk's Chambers, Parliament Buildings
P. O. Box 41842-00100
NAIROBI

29th April,2024

RE: STAKEHOLDER ENGAGEMENT ON THE TRBATY MAKING AND
RATIFICATION (AMENDMENT) BILL, 2024

Reference is madc to yorrr letter dated the 23'd April, 2024 and referenced

NA,DDC/DIFR/2024 (058) requesting this Office for submissions on the proposed Treaty
Making arrd Ratification (Amendment) BilI,2024, by the Depa(mental Committee on
I)efbnce, lntelligence and Foreign Relations and inviting the Solicitor-General to attend a

nreeting in Parliament to discuss the Bill.

We regret to inlbrm you that the So_!!5:itor-C-eneral will not be able to attend the nteeting as he

will be attcnding the launch of tlii: Twenty-Fourth Annual Supplement to the law's of Kenya
whrch rvill be done by His Excellency Hon. Dr. Williani Samoei Ruto, PhD, C.G.H.

Horvever, rvc have scrutinized the constitutionality of the proposed Bill and whether it
contravene-( exi<tin. Ieoislaticn. $.r: n,Jtg that ihc Bili tiocs not raise constittttional issues.

hou,cver rve note th3 following statutory issue on the proposcd legislation-

Clause Comrnents
Paragraph (b) of Clause 3 of the Bill proposes for unilatcral trade agreelnents
between l(enya and any other country involving a one-sided arrangement in
which Kenya benefits from lower trade barriers from the other courrtry. Section
2 of the Treaty Making and Ratification Act (Cap. 4D) delines a bilatelal treaty
to rnean an agrcement concluded between Kenya and any other State or bet\4'een

Kenya and an international organization. The arrangement proposed in Clause 3
seems to be a bilateral ent rather that a unilateral a recment.

, l, q

J

a ra bh
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Copy to

OSE
ENERAL

Hon. J. Il.N. Mu
Attomev-General

0 3 MAY 2024

tur

sltERlA I E AVENUE
PO Ro\1011240100, NAIROBI, KENYA TEl, +25120222116tn25135J/0'7119445J55/073252e995

!:-M lLr irLo.sb1llrlal[le@kqua4a,k wEIlSl] E: !6{yl.01lat!rElcllq S!-L!

DEPARTMEM OF JUSTICE
co-OPERA]Ivti IIANK HOUSa HAll.l-E SELLASIE AVENLTEP O. Box 56057{0200. N6irobrKcny, TEl,: Nn,rub 22:102er 221011'

E-MAIL: lql4l@lrllllaqk! wtjBSlTE: lasdJlE!6aq[r

@I ?ISO g00l:200, C$tU.d
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ANNEXIJRE 7
SUBMISSION FROM THE LAW SOCIETY OF KENYA
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LAW SOCIETY OF I(ENYA
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Law Society of Kenya

The Office of the Clerk,
The National Assembly,
P.O Box 41842-O0lO0,
Main Parliament Buildings,
Nairobi. Kenva.

[...vlntton, opp V.llqy Arc!d.. 6lt!nt. Ro.d
P.O 8ox 72219-0O20O Natobl. Keny.
T€l: +254lll O45 30O
W.bdte www.l*.or,le
Emall; L*@ltk.or.k.

Our Rct 5124

Your Ref: TBA

O.te: 246 Apdl, 2024

Dear 5ir,

RE; REQUEST FOR EXTENSION OF TIME FOR SUBMISSION ON THE TREATY
MAKING AND RATIFICATION (AMENDMENT) (NO.2) BILL,2024.

We refer to the call on the subject matter, which was published in the Daily Nation
newspaper dated lo,h April2024 contents of which we have noted.

We note that these prerentationJ were to be submitted on or before Wednesday,24h
April,2024. Being a member institution, we have informed our members of the Treaty
Making and Ratification (Amendment) (No.2) Bill,2024 and we are currently awaiting
their input and feedback to inform our porition of the same.

We therefore request for an extenrion of time for submission of the memorandum with
our proposals as we purpose to submit the rame on or before 3d May,2024.

The Society appreciates the continued collaboration

Yours fully,

FLOR . MUTURI
SECRETARY/ CEO

1

li-.1
:t

, , lLi,r
t- \)

----- -:i 26 APR 202\

fx,,,'ilor.i,tu nlisl,ivil'il-Y I ,
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I

I Fl1 'I-.1'l'y r-l I- E R f.1i6 $6hiambo (Prerident). Mwaura Kabata (vice-Prerident)

.: . V,/ .Ttim K opere. Tere{ia Wavinya, Horea Manwa, (Ceneral Memberrhip Reprerenta
.. ,,,., .r...i'; -'',,)l:'r. E Ptlllirytbni. lrene otto. Stephen Mbugua (Nairobi Reprerentariver). . .---l' - --- 1',tffcerit-GifhaFlli-aan fiome, Hezeki.h Arero. Zulfa Roble (Upcountry ReprerPn

tlve,

,J'!'IAPR 2021t



I,A\Y SOCIT,T)' OF KF,NI'A

MEMORANDUM TO THE NATIONAL ASSEMBLY DEPARTMENTAL

COMMITTEE ON DEFENCE, INTELLIGENCE AND FOREIGN RELATIONS ON

THE TIIEATY MAKING AND RATIFICATION (AMENDMENT) (NO.2) BILL,2024

SUBMITTED ON BEHALF OF THE LAW SOCIETY OF KENYA BY:

MS. CAROLINE ODUOR, DR. DANIEL ACHACH AND MR. PATRICK ANAM

TO

MR. SAMWEL NJOROGE

CLBRK OF THE NATIONAL ASSEMBLY OF KENYA

I lPage

29rrr ApRIL 2024



Introduction

The Law Society is a Statutory body created under the Law Society Act, Cap l8 l.aws

of Kenya with the ntandate, inter alia, to assist the govcrnmcnt and the courts in all

matters affecting legislation and the administration and practice ofthe law in Kenya

and to protect and assist the public in Kenya in all nratters tor"rching, ancillary or

incidental to the law section 4(e).

By dint of article 2(6) ofthe Constitution ofKenya 2010, any Treaty or Conventioti

ratified by Kenya shall form part ofthe law of Kenya. l-he LSK is therefore not only

an essential player in the process of negotiating and ratiflcation of international

agreements but is statutorily obligated to participate in the process.

The Law Society of Kenya (LSK) is in receipt of a letter dated 23'd April 2024,

received on 26tl'April 2024 by the Clerk of the National Assernbly inviting the Society

to a submit a memorandum on the Treaty Making and Ratification (Amendment) Bill.

2024 to the Assembly's Departmental Committee oIl Defi:nce, lutelligence and

Foreign Relations, and attend a meeting to discuss the said Bill on Tuesday, 30'h April,

2024 at l}:}Oarn in the Mini Chamber, County Hal[, Parliament Buildings.

The stakeholder meeting is scheduled pursuant to Article I I 8( I ) ol the Constitution

and Standing Order No. l2(3) that obligates thc Committee to undertake public

participation during legislation process.

Owing to the urgent nature ol the invitation and limited time. LSK appointed Ms.

Caroline Oduor, Dr. Daniel Achach and Mr. Patlick Anam, both advocates of the High

Court of Kenya and with vast experience and expertise in the subject area to prcsent

LSK's Memorandum before the Committee.

The LSK wishes to sincerely thank the Committce fbr the invitation to submit this

Memorandum.

I
a

a

a

a

a

Background to Treaty Making and Ratification;

The purpose of the 1969 Vienna Convention on the Law of l'reaties was to articulate

the framework for treaty making, codify the comprehensive set ofprinciples and rules

goveming significant aspects ofTreaty Law.

In breaking away from the older unanimity rule, Article l9 ofthe Vienna convention

allows states to include reservations in the acceptance of treaty obligations unless

2lP age
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treaty itself forbids reservations or the reservation is incompatible with the objects of

the treaty.

Although it is possible to object to a State's reservation under the Vienna Convention"

an objection to a reservation does not preclude entry into force of the Eeaty between

the two States.

In Keny4 the treaty making and ratification process is codified under Article 2(6) of

the constitution of Kenya, 2010 and The Treaty-Making and Ratification Act, cAP

4D

The Treaty Making and Ratification (Amendment) (No. 2) Bill, 2024 seeks to amend

various provisions of The Treaty-Making and Ratification Act' CAP 4D.

t

a

3lPege



Comments on the Proposed Amendments;

Proposed Amendment Comments

Amendment to Section 2 of the Act by introducing

definition of'accession' and 'economic treaty' to the

definitions section and deleting Section 2(2) ofthe Act

This Amendment seeks to differentiate treaties relating to taxation, trade and investments

from other treaties and also to bring within the purview ofthe statute treaties to which Kenya

becomes bound by way ofaccession. It also seeks to delete Section 2 (2) ofthe Principal Act

which makes reference to the first elections under the Constitution ofKenya,2010 which is

now redundant. This Amendment is supported by LSK.

Amendment to Section 3 of the Act which seeks to

include economic treaties within the purview of the Act

This Amendment will ensure that the Act applies to treaties relating to taxation, trade and

investment matters. LSK however feels that given the importance and centrality ofthese types

oftreaties to Kenya's economy, and given that the ultimate beneficiaries ofthe new markets

opened by these treaties are the Kenyan traders represented by their MPs in parliament, there

is need for the relevant parliamentary comminees to interact with such economic treaties

before they are signed or ratified by the other partners. An example can be cited ofthe Kenya-

EU EPA Agreement in which the national assembly departmental committee on Trade,

Industries and Co-operatives conducted public participation for ratification way after the EU

parliament had ratified the Agreement making the ratification process a mere academic

process

4lPage



Introduction of Section 5,{ requiring the Executive to

engage the National Assembly on commencing

negotiations on treaties.

appreciates the noble intentions of this proposal which is aimed at eliminating the

existing problems where the National Assembly only becomes seized of treaty matters at the

tail-end of the treaty making process. LSK however feels that the proposed Section 5A (3)

should make it mandatory for the relevant committee to conduct public participation and

stakeholder engagement at this point.

LSK

Amendment to Section 6 of the Act by introducing a

new sub-section ( I A) to ensure that the country does not

enter into treaties that adversely affect her ability to

mobilize domestic revenue, food security, growth of

local industries and public interest.

LSK suppo(s the spirit of this Anrendment as it seeks to ventilate the Government's

responsibility to its citizenry under the constitution of Kenya, 2010. LSK however proposes

that the language ofthe Amendment be changed to have the effect ofannulling any treaty that

adversely affect paragraphs (a) to (d).

Insertion ofa new Sections 6A and 6B which require the

Executive to have undertaken a regulatory impact

assessment prior to the initiation of the treaty making

process.

ereas LSK supports the requirements for regulatory impact assessment, LSK proposes that

additional to the gazettement requirement, this assessment report should be tabled before the

relevant departmental committee for public participation.

LSK also proposes that section 68 (5) be amended to make access to the regulatory impact

statement absolutely free to the public.

wh

Amendment to Section 8 of the Act by requiring that the

National Assembly may introduce any reservations as a

provision to the treaty.

s Amendment is in line with tlie vienna convention which allows states to include

reservations in the acceptance of treaty obligations unless the treaty itselfforbids reservations

or the reservation is incompatible with the objects ofthe treaty.

Thi
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LSK recommends that the language pfthe Amendment be changed to expressly preclude the

Executive from concluding any treaty without effecting any reservation made by the National

Assembly.

Amendment by intoducing a new Section 9A which

provides for the ratification process at the National

Assembly.

LSK supports this Amendment.

Amendment of Section l0 of the Act by introducing a

new Sub-section ( 1A) requiring the Cabinet Secretary to

be accompanied by the Leader of Majority or Leader of

Minority in the National Assembly at the point of

ratifring a treaty.

LSK opines that the language of this proposed Amendment is ambiguous. This is because the

ratification process is done in the National Assembly *O notiitt 
"--tCabinet 

Secretary. If the

intention of the Amendment is to accompany the Cabinet Secretary during depositing of
instruments ofratification (which is the subject mater ofSection l0 ofthe principat Act), then

the provision needs to be amended to say so.

LSK however feels that it is superfluous to have the Leader of Majority or Leader of Minority

accompany the Cabinet Secretary as proposed since this does not add any material value to

the ratification process but only a waste oftaxpayers' money.

6lPage



Concluding Ilemarks

.TheLSKhasestablishedanatlhoccommitteeonlntemationalTradeandRegional

Integrationthatcomprisesoferninentexpertsandpractitionersinthearea.TheLSK

has members who have vast experience and expertise spanning different areas of

international trade law and policy.

. LSK decries lack of an engagement framework with the government and the

Corrrmitteeonnegotiatingtradedeals,signingandratificationoftradeagreements.
.l-he LSK recommends a deeper engagetnent and invites both the government and the

National Assembly to take advantage of the vast experience and expertise that lies

within the LSK's membershiP.

o LSK supports the governtnent's initiative to amend the Treaty Making and

Ratification Act by bestowing more powers on the National Assembly during the

treatynrakingpr.ocess.Tl-relegallrameworkobtainingcunentlyonlyinvolvesthe

NarionalAssemblyatthetailendoftheprocesswlrentheotherpartytotheagleement

may have already signed and ratified it. 1'his clips the wings of the National Assembly

asanyanrendmentscanonlycomeinasreservationsandnotsubstantiveamendments

to the treaty. Given the political economy of trealy making process, this may not be

advisable. LSK therefore ulges the departrnental committee to proceed with the

proposed amendments subject to the proposals made by LSK herein'

-END-

c.o

,1

i.i,i.r

MS. CAROLINtr ODUOR
ADVOCATE

DR. DANIEL ACHACH
ADVOCATE

MR. PATRICKANAM
ADVOCATE

sonqianam@email.com
+2547207 56343

crt'o cod uolad voc,lles.co-kc danie lrDachachlln.co.ke

+254722553891 +254123432150
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STAKEHOLDER ENGAGEMENT ON THE TREATY MAKING AND RATIFICATION
(AT,TENDMENT) (NO.2) BILL, 2024 BY THE DEPARIMENTAL COMMITTEE ON DEFENCE,
INTELLIGENCE AND FOREIGN RELATIONS

lUe make reference to the above matter, your letter under reference NVDDC/DIFR/2O24
(058) of 23d Aprll 2024, and our reply thereto under even reference dated 296 April 2024.

The Ministry has reviewed the Treaty Making and Ratification (Amendment) (No.2) Bill,2024
and taken into contideration the Memorandum of Objects and Reasons attached thereto. The
Mininry has identified and hereby wiihei to submit commentr on the Bill, attached herewith
for yotrr consideration.

Yours I t""^._1

DR. A KORI EI

PRINCIPAL 
'EC

R AR,Y

,'ldt.

ECEIVE

r I JUN 2021

CLERK'S OITIGE
P O Box 41844, NAIROBI

DR
NANoNAL ASSEMBLY

Etds.



Commentr on thp T tv Maklnp and Ratlflcatlon (Amend ) (No.2) Blll.2024

ln the Memorandum of Objectl and Realonr for the Blll. the oblect thereof it indicated a, "to
amend the Treaty Making and Ratlflcatlon Act to lncorporate r rpecial enactmenl procedure
for economic treatler, rtrentthen the parllclpatlon of the Natlonal Allembly in the Treaty
making procer and to generally enhance efflclency ln the Treaty maklng procell".

2. Claute 3 of the Bill propotet to amend Jectlon 3 of the Treaty Maklng and Ralification Act, by
isolating economic treatlel ln the llst of treatles to whlch the Act ll applicable, Notably. 5ection
3 of the Act at prelently drafted. already lncludes such treatiel ln itl application. lt il therefore
unclear. why the amendment Blll leekr to isolate economic treatie;, and prelcribe further
legillative provirionl for ratification thereof.

3. Claure 4 of the Bill seeks to introduce a new provision requiring the Cabinet Secretary
responsible for matter relating to a Treaty, to engage the National Allembly upon
commencement of neSotiationJ. Notably however, Section 8 (3) of the Act prerently containt
a provision that requiret the National Asrembly to conduct public participation in accordance
with laid down Parliamentary procedures.

4. Clause 5 of the Bill seeks to amend Section 6 of the Act regarding the values and principals in
netotiating treaties, by introducing a new provision on considerations to be taken in
neSotiating economic treaties. Notably however, the Section as drafted, requires the National
Executive or the relevant State Department to abide by the values and principlet of the
Conrtitution, notwithstanding the kind of Treaty under negotiation.

5. Claute 6 of the Bill seeks to introduce a "regulatory impact assessment" which is to be availed
by the relevant Cabinet Secretary prior to execution of an economic Treaty. The Bill indicates
that the regulatory impact atterrment will be tabled before the National Assembly, and the
general public.

6. The Memorandum of Objects and Reasons for the Bill. indicates that thir procedure will
provide clarity on the specific procedure for public participation, which presently leaves room
for error as it is unclear what quantum of public participation is sufficient. Notably however.
the Office of the Attorney General har tabled before the Houle a public participation policy,
and at the tame time, a public participation Bill is under consideration. The concerns being
raircd by the presently proposed Bill. should be adequately catered for under either of thete
two inttrumentr. without need for amendment of the Act.

7 . Clawe 7 of the Bill. seeks to amend Section 8 of the Act by inter alia precludinS the National
Executive from concluding a Treaty without effecting a rerervatlon made by the National
Alrembly. Thir proporal may present a limitation to Treaty netotiatorr. bearing in mind
negotiation of bllateral agreementr, is conducted in a win-win / glve.take manner. ln addition.
the National Alrembly har an opportunity to ralse rerervationr during the publlc particlpation
procerr ronducted by the Executive.

8. Claule 8 leekl to provlde for a procedure of ratlflcatlon at the Natlonal Aslembly. lncludlng a
requirement for publlc partlclpatlon conducted by a relevant Houle Commlttee. Ar lndicated



herein above. two inrtrumentl on public partlcipation are prelently under conlideration, and
the procedurel for publlc partlcipation will be clearly let out thereunder. lt would be prudent
to await the outcome of there inrtrumentr rather than over legitlatint on a common ittue.

9. ln addition. it may not be procedurally feallble to allow the National Altembly leeway to
conduct public partlclpation, once negotlatlonr between partiet have concluded, a, thi, would
mean re-opening negotlatlont on mattert whlch have already been ,ellled. Moreover. a,

Treaty partnerr rubmit the negotlated lnrtrumentr to their lnternal ratification procelrel
immediately negotiationr have concluded. lf the National Aslembly'l public ParticiPation
procerr ar proposed rerultt in a need to re-open negotiationr. the lame would occation
diplomatic complicationt for this office.

10. The Ministry would also require input from the National Trealury and the Miniltry of
lnvertmentr. Trade and lndustry. which are the Ministries mandated to neSotiate /implement
the economic treaties that the Bill seeks to isolate.

I l. On the definition of 'economic treaty' to mean a treaty relatint to taxation, trade. and

investment, there is a need to consult the National Treasury. This is informed by the fact that

the National Treasury had by a letter Ref. AG/LDD/237/|/93 dated 27h February 2024

proposed an amendment of Section 3 of the Treaty Making and Ratification Act to exclude the

application of the Act on 'Special arrangements for relief from double laxation entered by the

hvernrnent under teclion 4l of the lncome Tax Act'.

I2. Beside the above commentr. the Ministry is proposing the following amendmentt to the Treaty

Making and Ratification Act. The amendments are aimed at providing a rePortins mechanism

on the implementation of MOUs signed by the Government of Kenya with foreign

Governments, which are implemented by the relevant line MDAs.

PROPOSED AMENDMENTS TO THE TMRA 2OI2

Sectlon 13

Reglnry of
Treatles

Jectlon 14

Reglrtrar

Section l3(2)(a) add the words 'Memorandum o/Undertandhg'
after the word 'treaties'.

lectlon l3(2)(c) add the words the wotd'MenPnndum of
lJndernanding' after the word 'treaties'.

tectlon 14 (a)(l) add the words the word 'Menpnndtm of
Undentandlng' after the word 'treatieC

Section l4 (b) add a new (b) bis to read'Coordinate the reporting
on the lmplementation of Memorandum of Understanding ligned
by Kenya'.
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t. Jectlon 16 bll

Reportlng on
the
lmplementrtlon
of Agreementl
and
Memorandum
of
UnderrtandlnS

lnlert a new Sectlon 16 (l) bll to read ar follo,vl: The Cabinet
Secretary rhall ln conjunctlon wlth the relevant ltate Departmentr
facllltate the preparatlon and rubmilllon to the Cabinet of
perlodic report, on the lmplementatlon ol the Memorandum of
Underttanding.

Sectlon 16 (2) blc
The Cabinet Secetary shall through Gazette notice appoint a

Committee comprising focal points from relevant State
Departmentr to be rerponsible for the preparation of the periodic
reportr on the implementatlon of the treaties to which Kenya il a

rtate party and the signed Memorandum of Understanding.

13. Further. since the Treaty Making and Ratification Act touchei on mattert fallint within the

purvial of the State Department of Foreign Affairr, the Parliamentary Committee on Defence,

lntelligence. and Foreign Relationr ir requerted to allop its Parliamentary Legal team to work
closely with the Legal Directorate and Office of the Registrar of Treatier to enture harmony

and beneficial conreniu, on the proposed amendments.

MAY 2024
MINISTRY OF FOREIGN AND DIA'PORA AFFAIR'



.a:
t

ANNEXIJRE 9
t
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12tr November' 2024

The Honourrble Chairperson
Deparrmental Committee on
Defencc, Intelligencc and Forcign Relatiernt

Parliament Buildings
NAIROBI

RE: THE TREATY-MAKING AND R t I ll' t( :ATION (AMENDMENT) (NO. 2) BIIJ''
2024

lntroduction

The principal object of thc Treaty-Makiry tr i fi.rrtfication (Amendmcnt) (No.2) Bill (hen[

rcfened to as "the Bill') is to amend the'frr'i,t; '.1:\rng and Ratification Act (Cap. 4D) @erct'y

refened to as'lhe Act') to inctude a sfclilt .!,.ru6lcot procedure for economic treatics; to

srrcaghen the participation of thc Nation.rl ,'.';,..'nrbly in the treaty making process; and to

enhance elhciency in thc treaty making pt(\-.:i:'.

The Bill was read a First Time in the Hour'.r ()r, ,'r!6 March, 2024 atvl thcrcafter commitrcd to

thc Departmentat Committce on Defence. tnrd ligrncc and Forcign Rclations to facilitate public

participation on the Bill in accordance with Sitarrding Ot&t 127.

Analysls of the BilI

The Bill seeks to inclgde a spccial procrdurc for negotiating cconomic treatics by providing

that national executive or the relevant Sane departmcnt shall, in negotiating an economic treaty,

veri$ that thc treaty does not negativcly affect the following principles-

(a) ability to mobilise domestic rcvenue;

(b) food security;

(c) establishment and growth of local industries; and

(d) the ability ofthe govemment to regulale an industry in thc public intcrest'
,

1
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Thc Bill dcfmes an economic ueaty as I tre.ty that relates to taxation, trade and investment.

An cxamplc ofan economic treaty is lhc economic partncrship agrecment bctwecn Kenya and

European Union signed on 186 Deccmbcr, 2023. Oncc the agrecment is ratified by both parries.

it will rcsult in Kuryan goods gaining immediate duty ald quote free access to the European

market, whereas European goods will gain prefaential acr'css to the Kcnyan muket introduced

over lrme.

The Bill sccks to strengthen the participation of thc Natir,nrl Assernbly in the treaty making

process by making il an obligation of the relevant rrrr ietral executivc or relevant State

Departmcnt ro nodry the Narional Assembly within l4 ri.rls on the initiation of the treaty-

making pro{\.s& This amendment sceks to cnsure that tbt }' ational Asscrnbty is scizcd ofreaty

mstters at th: initial stagcs of the tresty making proc€ss lt.rJitrg to enlranccd transparency and

accountabilih.

Finally, rhc ltrll secks to cnluncc thc cffrcicrry in thc lre:;ti'r:r,rl{ng process by cmporvering

the relcra'rt tirmminee o seek from thc Cabina Secrelrr; risi'rrnsiblc for rnadcrs relaing to

forcign att;rii. funhcr information such as thc social ar t:'," ir''nmantal irnpacr of the treaty

and reporr ('l lublic panicipation conductcd on the ruk t0i: ( l tl1.: ulaty.

Submitt d fi,; rour corsideration.

Yours faithfriiiy,

Hon. iitongr urugen, CBS, MP

Cloirperson. iEmrlmental Committee ofJustbe ard Lesal Allitirs
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