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Reference

Kenya ratified the Conventlon on Offerices.:and"Certain Othei
Board an Aircraft fiokyo Convention. 1963) on 22"d June, 1970. Thir Convention

applies to offences that may jeopardize the safety of the Aircraft. Due to increase in

unruly passengers, the Tokyo Convention was reviewed culminating to a Diplomatic

Conference held on 4,h April, 2014. The Conference adapted the Protocol to Amend

the Convention on Offences and Certain Other Acts Committed on Board an Aircraft
(Montreal Protocol, 2014) and was attended by 88 member States including Kenya'

The Montreal Protocol was opened for Signature on 4'h April, 2Q14 and shall come

into force on the In Day of the second Month following the deposit of the 22nd

lnstrument of ratification, acceptance, approval or accession with the Depository.

Kenya has not yet ratified the Protocol. The need to ratify the Protocol cannot be

overemphasized as it gives Kenya jurisdictional power to deal with unruly passengers,

whi le preserv i ng its prosecutori al discretion.

During the Fifth Cabinet meeting held on 8'h June, 2016 CAB(16) 3l jointly with the

Attorney- Ceneral and the Ministry of Transport, lnfrastructure, Housing and Urban

Development presented a Cabinet Memorandum and:-

L

a) Approved the ratification of the
and Certain Other Acts, Commi

on Offences
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b) Directed the Attorney- General to submit the Protocol to the National Assembly
for consideration and ratifi cation.

By virtue of Section 8 of the Treaty Making and Ratification Act, this Office is required
to seek approval of the National Assembly to ratify the Treaty.

ln light of the above please find enclosed 3 copies of the Montreal Protocol and the
Memorandum of the Protocol for consideration and approval by the National
Assembly.
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Mr. Justln Bundi,CB5
Clerk of the National Assembly
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NAIROBI

RE-: RATI FICATION OF TIJtIIyIONTREAI- PROTOCOL,2014.

fl
Referencp is made to the abovet.matter.

The Montreal
into forcd on
Instrumeni of

Kenya has not yet ratified the Protocol. The need to ratify the Protocol cannot be
overemphasized as lt gives Kenya jurisdiAional power to deal with unruly passengers,
while presErving its prosecutorial discretion.

During the Fift'h Cabinet meeting held on Bth June, 2016 CAB(16) 3l jointly with the
Attorney- Ceneral and the Ministry of Transport, lnfrastructure, Housing and Urban
DevelopmEnt presented a Cabinet Memorandum and:-

a) Approrled the ratification of the Protocol to amend the Con"vention on Offences
and Certain Other Acts, Committed on Board Aircraft.

Kenya raltified the Convention on offdlfu and .Certain Other Acts Committed on
Board a1 Aircraft fl,okyo Conventi'on.,I963) ,on 22nd June, 1970. This Convention
applies tg offences that may jeopaydize the iafety of the Aircraft. Due to increase in
unruly passengers. the Tokyo Convenlion vuii reViewed culminating to a Diplomatic
Conference held on 4th April, 2o14..--[[q CbnferEnce adapted the Protocol to Amend
the ConvEntion on Offences and Cert;iin'Othei'Acts Committed on Board an Aircraft
(Montreal Protocol, 2Ol4) and was;i.tiehded by:gB ."*t"r states including Kenya.
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b) Directed the Attorney- General to submit the Protocol to the National Assen'fity

for consideration and ratifi cation-

By virtue of Section 8 of the Treaty Making and Ratification Act, this Office is required

to seek approval of the National Assembly to ratify the Treaty.

ln light of the above please find enclosed 3 copies of the Montreal Protocol and the

Memorandum of the Protocol for consideration and approval by the National
Assembly.
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CABINET I/IEMORA}{DUTuI O}g TIIE RATIFICATIOIS OF THE
PROTOCOT TO AMEND T}IE CONTTENTION ON OFF"ENCES
AND CERTAI$ OTHER ACTS COMMITTED ON BOARD
ArR+RAFT (MONTREAL PROTOCOL, 2}]4l

OBJECTIVE OF THE MEMORANDUM

The Pbjective of th.e Memornndum is to appraise the Cabinet

1..0

1i

on the Protocol to Amend the Convention on Offences arrd
Certdin Other Acts Committed on Board AircrafL (Montreal
Protocol, 2014) ald to request the Cabinet to approve its
raffication.

2,O BACKGROUND OF THE SIIBJECT MAT"TER

KenyA is a Contracting State to the Intenrational Civil Aviation
Orgadization (ICAO) having formally glven notice of its
adheqence to the Converrtion on International Civil Aviation on
May [., 7964. As a, Contracting State of ICAO, Kengra has
ratified 30 instruments comprising of 11 Conventions and. 19
Proto{ols relating to civil aviation since it joined. the
Orgar4ization.

Kenya ratifled the Convention on Offences and Certain Other
Acts Committed on Board Aircraft (Tokyo Convention, 1963),
on ZZL,a June, Lg7O. The To11yo Convention, 1963 applies irr
respeclt of offences against penal 1aw ald acts w6ich, whether
or not are offences, may jeopardtze the safety of aircraft

Ensurfrrg the safe, seclrre arrd efficient operation of
commqrcial flights is flre shared goal of governments, airlines
and the wider aviation industry. However, incidents of unn:I3,
passemgers on board ajrcraft threaten the safety and security
of the flight and have become a significant idsue faced by
a-irlineg and cabin crew. In addition, the behavior of r:nruly
passengers aLso adversellr affects the travel experience of other
passengers, causes operational disruption ald leads to

, significbnt costs for airlines.
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A significant number of unrui;' Passeiigers
proseou-tion or other legal sanctions' Ttis is

1963"ar}d other gaPS in the Toiryo Convartton'

Due lo the increase in uxruly passenger incidenrl' the

IrrternTtional Air Transport Association (IATA) made, a formaT

reqrreqt to ICAO tn 2OOg to review and enhaflce tJre Tokyo

conveption, 7963 to allow law enforcement authorities

ad.equate meaals to pulsue offenders' The review process

culru.irpted in a Diplornatic conJerence held from 26l&- March

to 4tu tpril 2Ol4 inlVlont ea7, Canad-a.-The Conference adopted

the PrOtocol and was attend.ed by BB Mem-ber States including

Ken5ra.TheMontrealProtocol,2ol4wasopenedforsignature
arr&ratificatio.n on 4ft April, 2074'

3.O AI{ALYSIS OF THE PROBLEM

The Tglqro Convention, Lg63 limits jurisdiction over offences

ald otJrer acts committed on board aircraft to the State of

registrp.tion of the aircraft qrrestion. This causes a1T1

jurisdiptional gap when th.e asrcraft. cornma:rder delivers or

disemlarks an unrulY Passenger to competent authorities 1'rr

a:rother State other than the State of registration. Such State

of 1anfl1rrg
jr:risdiption,

would often determine that they did not have

as the aircraft 15 reglstered in a::other State'

Likewige, arrthorities in the State of regis tration may have little
with an incident taking place on board al atrctaft

operatEci in another State. As a result, ulruly passengers get

released to continue their ourney without facing prmishment
J

for thgit misconduct, which :rrray jeoPardtze safetY of the

aircrafi or persoos therein.

The m+in object of the Montrea]. Protocol, 2074 is to empower

states to aear with unruly passengers, while preserving

pro secr,:.torial discretion.

Tlre Montreal Protocol , 2014 wi-ll enhance civil aviation safety

1
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a) pxten,liogr;-o:isdicfio?,tothe State of La-n-dr::g and State of
r\,-^-^+^#l.JlJEl- d-LLrl- )

I 
rs which should be consid-ered'b) Ciarifiru:g certairr behavior

dt a minimum, as aIi offenSe a1d encourages States to

take appropriate crjroinal or other iegal proceedjngs-

These mchrde physical assault or a tfrreat to commit
qrr.r, assault against a crew'member aj}d refusaL to follow

a law-fi-rl instrultion given by or on behalf of the aircraft

d6mma:eder (for safetY PurPoses);

c) Recognizing that airlines have a right to and may seek-' 
io-pL".tlo, from u,ruly passengers for costs incurred

, . res.ult of flieir ,rorry behavior where this involves

diversiop-s to disembark an rrnruly passenger; and

d) Recognizing that states mlay establish ain rn-flight
' u""rr-Ity ofr"", prograxrme on a bilateral or multilateral

basis.

4.O OPTIONS ON THE WAY FORIITARD

The Montreal Protocol, 2A14 was operred for signafure on 4e

N)r11,,'2
second

014 and. will errter into force on the l."t day of the

month following tJre dePosit of the 22nd instrument of

))

ratification,
Depositary.
Kenya meets her

acceptance, aPProval or accesslon witn- the
The ratification of the Protoco1 would ensure that

rmder ICAO.o

i

5.O FINANCIAL IMPLICATIONS

Since th" mplementation of ttris Protocol wifl be incbrporated

irrto existjng-institutional frameworks, there a-re no budgetary
changes 

"rr-ri"u-g"d. 
in terms of financiaL irnplications' '
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6.0 hBCOiVTIVIE}IDATIOI{S TO T:ETE- CABINET

The Cabinet is requested to:-

take note of the contents of this Cabinet Memora:r&m;

(ii)

l-
I

approve ratrlication of the Protocol to amend tJ.e

ELt .rrtion on offlences arrd- certain other Ac-us

committed_ on board Aircrafl fMontreal Protocol, 2oL4);

hrrd

trke necessarJr action'

Q." 'l o'e f

Jall]res'W. Macharia Date

Acting Cabinet Secretar5r, Minisfir
of Trtansport and Infrastructure

n1
dL ,A, Iu:

EGH, SC Date

General
of the AttorneY General a:ed

Depqrfunent of Justice

(iii) direct the Cabinet Secretary_ for Foreign Aftairs and'

Xnternational Trad-e to submifUre Frotocol to the Speaker

ofthelr"n"",r.Assemblyforconsiderationand
datification; and

(r") direct the'Cabinet Secretarlr, My+"!y of Foreign Affairs

dndLrtemationalTrad.eand..th.eActingCabinet
$ecretar5r, Ministry of Tra::sport and Infrastructure to

(4

.j

Signefl
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l) ..
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MEMORANDUM TO THE SPEAKER ON THE RATIFICATION OF THE PROTOCOL TO
AMEND THE CONVENTION ON OFFENCES AND CERTAIN OTHER ACTS
CoMMTTTED ON BOARD ATRCRAFT (MONTREAL PROTOCOL,2014)

(Submitted by the Attorney Ceneral)

1.0

The purpose of this Memorandum is to seek the approval of the National Assembly to
ratify the I to Amend the Convention on Offences and Certain Other Acts
Committed n board Aircraft (Montreal Protocol, 2014)

2.O BACKdRO UND

Kenya is a Cpntracting State to the lnternational Civil Aviation Organization (ICAO)
having formally given notice of its adherence to the Convention on lnternational Civil
Aviation on May 1, 1964. As a Contracting State of ICAO, Kenya has ratified 30
instruments cdmprising of 11 Conventions and 19 Protocols relating to civil aviation since
it joined the Qrganization.

Kenya ratified the Convention on Offences and Certain Other Acts Committed on Board
Aircraft fl-okyo Convention, 1963), on 22"d June, 1970. The Tokyo Convention, 1963
applies in respect of offences against penal law and acts which, whether or not are
offences, may[eopardize the safety of aircraft.

Ensuring the safe, secure and efficient operation of commercial flights is the shared goal
of governments, airlines and the wider aviation industry. However, incidents of unruly
passengers on board aircraft threaten the safety and security of the flight and haVe
become a signlficant issue faced by airlines and cabin crew. ln addit!on, the behavior of
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unruly passengers also adversely affects the travel experience of other paisengei's, causes
operational disruption and leads to significant costs for airiines

A significant number of unruly passengers rarely face prosecution cr cther legal
sanctions. This is because of jurisdictional and other gaps in the Tokyo Convention,
1963. Due tp the increase in unruly passenger incidents, the International Air Transport
Association (IATA) made a formal request to ICAO in 2OO9 to review and enhance the
Tokyo Conven'tion, 

,l963 to allow law enforcement authorities adequate means to
pursue offerlders. The review process culminated in a Diplomatic Conference held from
26th March to 4'h April2014 in Montreal, Canada. The Conference adopted the Protocol
and was attended by 88 Member States including Kenya. The Montreal Protocol, 2014
was opened for signature and ratification on 4th April, 2014.

3.0 THE OBJECT AND 5UBJECT MATTER OF THE PROTOCOL

The Tokyo (onvention, .l963 
limits jurisdiction over offences and other acts committed

on board aircraft to the State of registration of the aircraft in question. This causes a
jurisdictional gap when the aircraft commander delivers or disembarks an unruly
passenger to competent authorities in another State other than the State of registration.
Such State of landing would often determine that they did not have jurisdiction, as the
aircraft is registered in another State. Likewise, authorities in the State of registration may
have little connection with an incident taking place on board an aircraft operated in
another State. As a result, unruly passengers get released to continue their journey
without faci/rg punishment for their misconduct, which may jeopardize safety of the
aircraft or pelsons therein.

The main o$ect of the Montreal Protocol, 2014 is to empower States to deal with
unruly passengers, while preserving prosecutorial discretion.

The Montreai Protocol,2Ol4 will enhance civil aviation safety and security by:

a) Extending jurisdiction to the State of landing and State of Operator;

b) Clarifying certain behaviors which should be considered, at a minimum, as an
offense and encourages States to take appropriate criminal or other legal
proceedings. These include physical assault or a threat to commit such assault
against a crew member and refusal to follow a lawful instruction given by or on
behalf pf the aircraft commander (for safety purposes);

c) Recognizing that airlines have a right to and may seek compensation from unruly
passengfers for costs incurred as a result of their unruly behavior where this
involvds diversions to disembark an unruly passenger; and

2
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d) Reco$nizing that States may establish an in-flight security officer programme on a
bilatefal or multilaterai basjs.

The Montredl Protocol,2014 was openeC for signature on 4th April, 2014 and will enter
into force gn the 1,, day of the second month following the deposit of the 22'd

instrument of ratification, acceptance, approval or accession with the Depositary. The

ratification oh tf,-e" Protocol would ensure'that Kenya meets her obiigations undei ICAO.

4.O CONSTITUTIONAL IMPLICATION OF THE PROTOCOL

4.1 The Protocol does not propose any amendments to the Constitution of Kenya 2010

4.2 .The Protocol is consistent with the Constitution and promote constitutional values
and objectivfs. lt specifically recognizes the principles for the respect of sovereignty,

equality, tgrritorial integrity, political independence, good neighborliness,
interdependence, non-aggression and non -interference in the internal affairs of each

contracting sthte.

4.3 The lmpact of the Protocol on National lnterest inter alia to enhance safety and
security in civ[l aviation, promote passenger and freight air transportation, increase trade
and tourism qnd facilitate regional and global integration.

5.O oBLrchTroNs tMPosED oN KENYA BY THE PROTOCOL

The Protocol requires the amendment of the Protection of the Aircraft Act, Cap 68 of
the Laws of Kbnya to align it with the provisions of the Protocol.

l

6.0 FINANfIAL IMPLICATIONS

5ince the implpmentation of this Protocol will be incorporated into existing institutional
frameworks, tlpere are no budgetary changes envisaged in terms of financial implications.

7.O MINISTERIAL RESPONSIBILITY

7.1. The C{binet during its fifth meeting held on 8'h June,2O16 approved the
ratification of the Protocol.

3





7.2 The iriisterial responsibility on implementation of the Treaty will be on the
Cabinet retary of the Ministry of Transport, lnfrastructure, Housing and
Urbanizatio

8.0 tMPLI S ON MATTERS REIATING TO COUNTIES

As per (enya Constitution of Kenya 20.10 ,the areas of civil aviation and
international relations covered by the Convention and Protocol fall under the functions
of the Nati nal Government. The National Government shall whenever necessa ry
coordinate hithe County Governments

9.0 R ENDATIONS TO THE NATIONAL ASSEMBLY

The Nati

a) Consi

Assembly is requested to:

lthe contents of this Memorandum, and

b) To aut 'rize the ratification of the Protocol.

SI6NED

1
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MEMORANP
AMEND rl-r
COMMITTED

UM TO THE SPEAKER ON THE RATIFICATION OF THE PROTOCOL TO
E' CONVENTION ON OFFENCES AND CERTAIN OTHER ACTS
oN BOARD ATRCRAFT (MONTREAL PROTOCOL,2014)

board aircraft threaten the safety and security of the flight and have
ficant issue faced by airlines and cabin crew. ln addition, the behavior of

(Submitted by the Attorney General)

1.0 PURPo5E

The purpose of this Memorandum is to seek the approval of the National Assembly to
ratify the Prptocol to Amend the Convention on Offences and Certain Other Acts
Committed 9n,board Aircraft (Montreal Protocol, 2014).

2.O BACKqROUND

Kenya is a Cpntracting State to the lnternational Civil Aviation Organization (ICAO)
having formally given notice of its adherence to the Convention on lnternational Civil
Aviation on frzjay 1, 1964. As a Contracting State of ICAO, Kenya has ratified 30
instruments comprising of ll Conventions and l9 Protocols relating to civil aviation since
it joined the Organization.

Kenya ratified the Conventlon on Offences and Certain Other Acts Committed on Board
Aircraft [fokyb Convention, 1963), on 22"d June, 1970. The Tokyo Convention, 1963
applies in respect of offences against penal law and acts which, whether or not are
offences, may luopurdize the safety of aircraft.

Ensuring the s fe, secure and efficient operation of commercial flights is the shared goal
of governmen

PassenSers on
become a sign

, airlines and the wider aviation industry. However, incidents of unruly
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unruly passdngers also adversely affed-s the travel experience of other passengers, causes
operational disruption and leads to significant costs fcr airlines

A significanf number of unruiy passenSei-s i-arely face prosecution or other legal
sanctions. Tfris is because of jurisdictional and other gaps in the Tokyo Convention,
1963. Due to the increase in unruly passenger incidents. the lnternational Air Transport
Association (IATA) made a formal request to ICAO in 2009 to review and enhance the
Tokyo Converition, 1963 to allow law enforcement authorities adequate means to
pursue offenders. The review process culminated in a Diplomatic Conference held from
26th March tb 4'h April 2014 in Montreal, Canada. The Conference adopted the Protocol
and was attended by 88 Member States including Kenya. The Montreal Protocol,2014
was opened for signature and ratification on 4th April, 2014.

3.0 THE OBJECT AND SUBJECT MATTER OF THE PROTOCOL

The Tokyo Convention, 1963 limits jurisdiction over offences and other acts committed
on board aircraft to the State of registration of the aircraft in question. This causes a
jurisdictional Bap when the aircraft commander delivers or disembarks an unruly
passenger to competent authorities in another State other than the -(tate of registration.
Such State of landing would often determine that they did not have jurisdiction, as the
aircraft is registered in another State. Likewise, authorities in the State of registration may
have little cohnection with an incident taking place on board an aircraft operated in
another State. As a result, unruly passengers get released to continue their journey
without facing punishment for their misconduct, which may jeopardize safety of the
aircraft or perrons therein.

The main object of the Montreal Protocol, 2014 is to empower States to deal with
unruly passengers, while preserving prosecutorial discretion.

The Montreal Protocol,2014 will enhance civil aviation safety and security by:

a) Extending jurisdiction to the State of landing and State of Operator;

b) Clarifying certain behaviors which should be considered, at a minimum, as an
offense and encourages States to take appropriate criminal or other legal
proceedings. These include physical assault or a threat to commit such assault
against h crew member and refusal to follow a lawful instruction given by or on
behalf of the aircraft commander (for safety purposes):

c) Recogni4ing that airlines have a right to and may seek compensation from unruly
passengers for costs incurred as a result of their unruly behavior where this
involves diversions to disembark an unruly passenger: and

2





{*

cj) Recognizing that States may establish an in-flight security officer programme on a
bilateral or multilateral basis.

The Montregl Prctocol.2014 was opened for signature on 4'h April, 2014 and will enter
into force on lhe 1il day of the second month following the deposit of the 22"d
instrument of ratification, acceptance, approval or accession with the Depositary. The
ratification of tfre Protocol would ensure that Kenya meets her obligations under ICAO.

4.O coNtTrruroNAL rMpLrcATloN oF THE pRoTocol

4.1 The Protpcol does not propose any amendments to the Constitution of Kenya 2O1O.

4.2 .The PrJtocol is consistent with the Constitution and promote constitutional values
and objectives. lt specifically recognizes the principles for the respect of sovereignty,
equality, tprritorial integrity, political independence, good neighborliness,
interdependence, non-aggression and non -interference in the internal affairs of each
contracting state.

4.3 The lmfact of the Protocol on National lnterest inter alia to enhance safety and
security in cirlil aviation, promote passenSer and freight air transportation, increase trade
and tourism End facilitate regional and global integration.

5.0 OBLICATIONS IMPOSED ON KENYA BY THE PROTOCOL

The Protocol requires the amendment of the Protection of the Aircraft Act, Cap 68 of
the Laws of Kenya to align it with the provisions of the Protocol.

6.0 FINANCIAL IMPLICATIONS

Since the implementation of this Protocol will be incorporated into existing institutional
frameworks, there are no budgetary changes envisaged in terms of financial implications.

7.O MINISTERIAL RE5PONSIBILITY

7.1. The Cabinet during its fifth meeting held on 8th June, 2016 approved the
ratification of the Protocol.

3
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7.2 The
Cabinet
Urbanizatio

Mihisterial responsibility on implementation of the Treaty will be on the
cretary of the Ministry of Transport, lnfrastructure, Housing and

8.O IMPLr ONS ON MAfiERS REIATI GTOCO NTI

As per th
internationa
of the Na
coordinate

9.O

Kenya Constitution of Kenya 2010 ,the areas of civil aviation and
re]ations covered by the Convention and Protocol fall under the functions

Government. The National Covernment shall whenever necessary
the County (rovernments.

ENDATIONS TO THE NATIONAL ASSEMBLY

The Nati al Assembly is requested to:

a) eli the contents of this Memorandum, and

b) To orize the ratification of the Protocol

SIGNED

GITHU EGH, SC

EY ERAL

DATE
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JAV1Es W. MACHARIA, ECH
CABINET SECRETARY
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