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AI}IIITEVIA'I'IONS

EAC

I]ACJ

tast African Community

East Afiican Court of Justice



Through a memorandum to the Speaker of the National Assembly on May 2016, and Pursuant to

Article 27(2) of the Treaty, the cabinet secretary for the Ministry of Foreign Affairs and

Intemational Trade informed the National Assembly of the adoption of the East Alrican

Community (EAC) Protocol to Operationalize the Extended Jurisdiction of the East African

Court of Justice (EACJ), by Partner States of the East African Community, that the Cabinet in its

Second Cabinet Meeting held on l8s February, 2016 approved the ratification of the Protocol

and therefore seeks the approval of the National Assembly for Kenya to ratify the Protocol.

Upon receipt of the Communication, the Speaker refened the matter to the Select Committee on

Regional Integration for consideration pusuant to Standing Order 212.

In processing the Protocol, the Committee was briefed by the Legal Departrnent on the contents

ofthe Protocol before compiling this report.

The Committee appreciates the assistance provided by the Office ofthe Speaker and the Clerk of

the National Assembly that enabled it to discharge its functions during the consideration of the

Protocol.

Finally, I wish to express my appreciation to the Honourable Members of the Committee who

dedicated their time to participate in the preparation of this Report.

It is therefore my pleasant duty and privilege, on behalf of the Select Committee on Regional

Integration to table itsReport in the Flouse on the consideration of the Protocol to Operationalize

the Extended Jurisdiction of the East African Court of Justice.

llon. Florence Kajuju, MP
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This report contains the Select Committee's findings during the consideration of the East African

Community (EAC) Protocol to Operationalize the Extended Jurisdiction of the East African

court of Justice @ACJ). The cabinet Secretary for the Ministry of Foreign Affairs and

Intemational rrade through her memorandum dated 3'd May, 2016 requested the National

Assembly to approve the ratification ofthe Protocol.

The Committee noted that the State Departrnent of East African Affairs convened a forum at the

[,aico Regency on April 28,2014 where the public was invited to share views on the protocol.

on compliance of the ratification process with the Treaty Making and Ratification Act, the

Committee noted that due process had been followed. The Committee further noted that the

Protocol does not anticipate any amendments to the Constitution of Kenya and is in tine with the

principles of the Constitution of Kenya and specifically recognizes the principles for the respect

of sovereignty, territorial integrity, political independence, good neighbourliness and non-

interference in the internal affairs of each Partner State.

'fhe Committee noted that The Protocol encourages Partner States to foster and maintain an
atmosphere that is conducive to the enhancement of trade and to develop mechanisms which are
aimed at:

o Coordinating and cooperating with other EAC partners States in matters related to
trade and investments;

o Preventing, containing and peacefully resolving conflicts and disputes among EAC
Partner States arising from trade and investments;

o Observing and encouraging the implementation of the EAC Customs Union, the
Protocol on the Establishment of the EAC Monetary Unions; and

. Enhance capacity ofthe EAC with respect to trade and investment.

On the signing of the Protocol, the Committee noted that the Protocol was adopted and signed by

the EAC Heads of State on 256 April, 2015 in Nairobi, Kenya.
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I. MANDATE OFTTIE COMMITTF]E

The Select Committee on Regional Integration is established under Standing Order No. 212 and

is mandated to:-

a. Enhance the role and involvement of the House in intensification and development of the

integration process in the East African Community and the greater African region;

b. Examine the records of all the relevant debates and resolutions of the meelings of the

East African Legislative Assembly;

c. Examine the Bills introduced in the East African l,egislative Assembly and Acts of the

East African Community;

d. Examine the records ofall the relevant debates and resolutions ofthe meetings of the Pan

African Parliament, the African, Caribbean and Pacific-European Union Joint

Parliamentary Assembly and other regional integration bodies;

e. Inquire into and examine aly otler matler relating to regional integration generally

requiring action by the l{ouse

-6-
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I.3 RECOMMENDATION
The Committee recommends that the National Assembly approves the ratification of the Protocol

to Operationalize the Extended Jurisdiction of the East African Court of Justice pursuant to

Section 8 ofthe Treary making and Ratification Act of 2012'
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2 BACKGROUNDINFORMATION

2.1 Ilistorical Perspective of [,ACJ

Article 27(2) of the Treaty Establishing the EAC requires Partner States to recognize that the

East African Court of Justice (EACJ)shall have such other original, appellate, human rights and

other jurisdiction as will be determined by the Council. Further, under the Article, Partner States

agreed to conclude a Protocol to operationalize the extended jurisdiction ofthe Court.

Recognizing the critical role of the EACJ in regional integration, following the establishment of
the EAC Customs union, EAC Common Market and the EAC Monetary Union, the 156

Ordinary Summit of the Heads of State, on November 30, 2013, approved the recommendation

of the EAC Council of ministers to extend the jurisdiction of the EACJ to cover trade and

investment, arising out of the implementation of the Protocol on the Establishment of the EAC

Common Market and disputed arising out of the implementation of the protocol on the EAC

Monetary Union.

2.2 Objects and Subject matter of the Protocol

The main objective of the Protocol is to extent the jurisdiction of the EACJ to cover trade and

investrnent ma$ers arising out of the implementation of the Protocol on the Establishment of the

EAC Customs Union, the Protocol on the Establishment of the EAC Common Market and the

disputes arising out of the implementation of the EAC Monetary Union.

The protocol obligates Partner States to inter alia, undertake to:

Prevent, contain and peacefully resolve conflicts and disputes among Partner States

arising from trade and investment matters,

Observe and encourage the implementation of the Protocol on the Establishment of
the EAC Customs union, the Protocol on the Establishment of the EAC Common

Market and the Protocol on the Establishment of the EAC Monetary Union.

2.3 Constitutional lmplications

The Protocol does not anticipate any amendments to the Constitution of Kenya and is in line with
the principles of the Constitution of Kenya and specifically recognizes the principles for the

respect of sovereignty, territorial integrity, political independence, good neighbourliness and

non-interference in the intemal affairs ofeach Partner State.

-10-
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2.4 Impact of the Protocol on National Interests

'Ihe Protocol encouages Partner States to foster and maintain an atmosphere that is conducive to
the enhancement of trade and to develop mechanisms which are aimed at:

lll.

Coordinating and cooperating with other EAC partners States in matters related to
trade and investments;

Preventing, containing and peacefully resolving conllicts and disputes among EAC
Partner States arising from trade and investments;

Observing and encouraging the implementation of the EAC Customs Union, the

Protocol on the Establishment of the EAC Monetary Unions; and

tsnhance capacity of the EAC with respect to trade and investment

2.5 Obligations imposed on Kenya by the Protocol

Article l5l(4) of the Treaty provides that Protocols form an integral part of the Treaty, which
Kenya has already ratified and domesticated vide the Treaty for the Establishment of the EAC
Act No. 2 of 2000. The obligations imposed by the Protocol are therefore linked to those of the

EAC as established by the Treaty.

2.6 Requiroments for implementation of the l'rotocol

At the national level, the existing govemment agencies mandated to handle specific thematic

zlleas of the Protocol shall oversee its implementation, under the auspices of the State

Department of the East African Affairs.

Policy and I.,egislative Considerations

Harmonization ofpolicies and strategies on trade and investment

Harmonization of approximation of laws and regulations for effective coordination of
cooperation in the sector.

2.7 Ministerial responsibility

The responsibility of the implementation of the Protocol shall be vested in the Cabinet Secretary

in charge of East African Affairs.

- 11-
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2.8 Implications on matters relating to counties

The scope of the Protocol relates to funclion that fall under the purview of the National

Govemment, which shall, whenever necessary, coordinate with the county governments.

2.9 Financial Implications

It is envisaged that the implementation of the Protocol will have financial implications and it is
expected that the State Department of the East African Affairs will sensitize the respective

Govemment agencies on their roles on the implementation of the Protocol as well as the

financial implications.

2.10 Summary of the Provisions of the Protocol

Preamble- pursuant toArticle 27(2) ofthe'freaty, Partner States recognise that the Court shall

have other original, appellate, human rights and other jurisdiction as determined by the Council

and have resulted to conclude with a protocol to operationalize the extended jurisdiction of the

Court. The jurisdiction is to cover matters generally related to trade and investment.

Article l- provides for the interpretation of terms as used in the protocol.

Article 2- provides for the object ofthe protocol which is to extend the jurisdiction ofthe Court

to cover matters relating to trade and investments in relation to the implementation of the

following protocols;

(a) Establishment of the East African Community Customs Union;

(b) Establishment of the East African Common Market; and

(c) Establishment of the east Afi:ican Community Monetary Union.

Article 3- provides lbr the jurisdiction of the Court over-

(a) disputes on trade and investment arising from the implementation of the following
protocols-

(i) Establishment of the East African Community Customs Union; and

(ii) Establishment of the East African Common Market;

(b) disputes arising out of the implementation ofthe protocol on the Establishment ofthe
East African Community Monetary Union.

Thejurisdiction extended to the Cout shall not prevent other bodies, conferred such jurisdiction

by the Treaty or any other relevant law, from exercising such jurisdiction.

-12-



Article 4- provides for Partner States to amend the protocol in accordance with Article 150 of
the Treaty.

Article 5- provides for entry into force. ln this case, protocol shall enter into force once all
partner states ratify it and deposit the instruments with the Secretary General.

Article 6-provides for depository and registration. In this case, the Secretary General is tasked

with transmitting certified copies to all the Partner States and registering the protocol with the

African Union and any other organisation the Council determines.

-13-



3. COMMIT'I'EE OBSERVATIONS

llaving considered the Protocol, the Committee made the following observations:-

3.I Objects and Subject matter of the Protocol

lhe main objective of the Protocol is to extend the jurisdiction of the EACJ to cover trade and

investment matters arising out of the implementation of the Protocol on the Establishment of the

EAC Customs Union, the Protocol on the Establishment of the EAC Common Market and the

disputes arising out of the implementation of the EAC Monetary Union.

The protocol obligates Partner States to inter alia, undertake to:

3.2 Constitutional lmplication

The Protocol does not anticipate any amcndments to the Constitution of Kenya and is in line with

the prinoiples of the Constitution of Kcnya and specihcally recognizes the pri-nciples for the

respect of sovereignty, territorial integrity, political independence, good neighbourliness and

non-interference in the intemal affairs of each Partner State.

3.3 [mpact of the Protocol on National Intercsts

The Protocol cncourages Partner States to foster and maintain an atmosphere that is conducive to

the enhancement of trade and to develop mechanisms which are aimed at:

ll.

ll

In.

IV.

Prevent, contain and peacefully resolve conflicts and disputes among Partner States

arising from trade and investment matters;

Observe and encourage the implementation of the Protocol on the Establishment of
the EAC Customs union, the Protocol on the Establishment of the EAC Common

Market and the Protocol on the Establishment of the EAC Monetary Union.

Coordinating and cooperating with other EAC partners States in matters related to

trade and investments;

Preventing, containing and peacefully resolving conflicts and disputes among EAC

Partner States arising from trade and investments;

Observing and encouraging the implementation of the EAC Customs Union, the

Protocol on the Establishment of the EAC Monetary Unions; and

Enhance capacity ofthe EAC with respect to trade and investment.
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3.4 Obligations imposed on Kenya by the Protocol

Article 151(4) of the Treaty provides that Protocols form an integral part of the Treaty, which
Kenya has already ratified and domesticated vide the Treaty for the Establishment of the EAC
Act No. 2 of 2000. The obligations imposed by the Protocol are therefore linked to those of the
EAC as established by the Treaty.

3.5 Requirements for implementation of the protocol

At the national level, the existing govemment agencies mandated to handle specific thematic
areas of the Protocol shall oversee its implementation, under the auspices of the State
Department of the East African Affairs.

Policy and Legislative Considerations

ll
Harmonization ofpolicies and strategies on trade and investment
Harmonization of approximation of laws and regulations for effective coordination of
cooperation in the sector.

3.6 Ministerial responsibility

The responsibility of the implementation ofthe Protocol shall be vested in the Cabinet Secretary
in charge of, East African Affairs.

3.7 Implications on matters relating to counties

The scope of the Protocol relates to function that fall under the purview of the National
Govemment, which shall, whenever necessary, coordinate with the county governments.

3.8 Public participation

The State Department of East African Affairs convened a forum at the Laico Regency on April
28,2014 where the public was invited to share views on the protocol.

3.9 Provision for Reservation

The Protocol has no provision for reservations.
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3.10 l-inancial Implications

It is envisaged that the implementation ol'thc Protocol will have financial implications and it is
expected that the State Department of the East African Affairs will sensitize the respcctive

Government agencies on their roles on the implementation of the Protocol as well as the

financial implications.

3.ll Compliance with the Procedure for approval as stipulated under the Treaty

Making and Ratification Act,2012

The East African Community Protocol to operationalize the extended jurisdiction of the East

African Court of Justice is in compliance with section 8 of the Ac1 as it is accompanied by a

cabinet Memorandum.
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4. RECOMMENDATION

The Committee recommends that the National Assembly approves the ratification of the Protocol

to Operationalize the Extended Jurisdiction of the East African Court of Justice pursuant to

Section 8 of the Treaty making and Ratification Act of 2012.

Signed ... I)ate
.r..r\.',', lCr( ,

(HON. FLORF]NCE KA.IUJU, MP)

CHAIRPERSON, SELECT COMMI'ITEE ON ITEGIONAL INTEGRATION
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MINUTES OF THE 3ISTSITTING OF TIIE, SELECT COMMITTI],E ON REGIONAL
INTEGRATION HE,LD ON TIIURSDAY 24 II NOVEMBER, 2OI6 IN COMMITTEE ROOM,
41x FLooR, CONTINENTAL HousE, rARLIAMENT BUILDINGS AT t2:00 NooN

Prcsrn l:

l. Hon. Florence Kajuju, MP
2. Hon. Christopher Nakuleu, MP
3. Hon. Robert Mbui, MP
4. Hon. Dido Ali Rasso, MP
5. Hon. Andrew Toboso, MP
6. Hon. WanjikuMuhia, MP
7. Hon. David Karithi, MP
8. Hon. Andrew Mwadime, MP
9. Hon. Mark Lomunokol, MP
10. Hon. Cideon Konchella, MP
I 1. Hon. Mary Seneta, MP
12. Hon. AloisLentoimaga, MP
13. Hon. Sarah Korere, MP
14. Hon. Alfred Agoi, MP
15. Hon. Willy Baraka Mtengo, MP

Absent With Apolow
L Hon. Timothy Bosire, MP
2. Hon. Ogendo Rose Nyamunga, MP
3. Hon. BadiTwalibBadi,MP
4. Hon. Emmanuel Wangwe, MP
5. Hon. AnnahNyokabi, MP
6. Hon. David OumaOchieng', MP
7. Hon. Ali Wario, MP
8. Hon. Joseph Kahangara, MP
9. Hon. Anthony Kimaru, MP
10. Hon. Alex Mwiru, MP
11. Hon. Peter Shehe, MP
12. Hon. Eric Keter, MP
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MIN.No.cRr/l2012016: CONSIDERATION AND ADoprIoN oF THE REPORTS oN EAC
PROTOCOLS AND AGREEMENT ON NILE BASIN COOPERATIVE FRAMEWORK
Having gone through the reports, the Committee adopted the reports as follows:

, - a) The Report on the Ratification of EAC protocor on privireges and Immunities
Having considered the report, the- Committee unanimously adopted ihe report after being proposed by
IIon. Anyanga Andrew Toboso, Mp and Seconded by Hon. Willy Baraka Miengo, Mp

b) The Report on the ratification of the EAC Protocol to operationalize the extended
Jurisdiction of East African Court of Justice'fhe Committee considercd and unanimously adopted the report after being proposed by Hon. Robert

Mbui, MP and seconded by Hon. Mary Seneta, MF

c) The Report on the ratification of the Agreement on the Nile Basin Cooperative Framework'fhe Committee considered and unanimously adopted the report after bcing p.oposed by Hon. Gideon
Konchela, MP and Seconded by Hon. Alois Lentoimaga, Mp

MIN.NO. CRI/I19l20I6 PRELIMINAITIES
The chairperson called the meeting to order at l2:30pm and said a word ofprayer

MIN.NO.CRIiI2tt20t6: ANy OTHER BUSINESS
Under this agenda, the Chairperson informed the Committee that the State Department for East African
Community has planned for a joint retreat with EALA Kenya Chapter in Mombasa between lrt and 46
December,20l6. The secretariat was asked to circulate the information to Members for confirmations.

MIN.NO.CRI/1 22l2lt6: ADJOURMENT
The meeting was adjourned at half past one o,clock

SIGr*El) LLrL
CTIAIRPEITSON
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MINUTES OF THE 25TE STTTING OF TIIE SELECT COMMITTEE ON REGIONAL
INTEGRATION IIELD ON TUESDAY 2ND AUGUST,2016 IN BOARD ROOM, 2ND FLOOR,
PROTECTION HOUSE, PARLIAMENT BUILDINGS AT 12:00 NOON

Present:

1. Hon. Florence Kajuju, MP
2. Hon. Dido Ali Rasso, MP
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5. Hon. David Karithi, MP
6. Hon. Robert Mbui, MP

7. Hon. Mary Seneta, MP

8. Hon. Eric Keter, MP

9. Hon. Badi Twalib Badi, MP
i0. Hon. Sarah Korere, MP
11. Hon. Andrew Mwadime, MP
12. Hon. Alfred Agoi, MP

13. Hon. Willy Baraka Mtengo, MP

Chairperson

Absent With Apolocy
1. Hon. Christopher Nakuleq MP
2. Hon. Alois kntoimaga, MP
3. Hon. Ogendo Rose Nyamunga" MP
4. Hon. Kubai Iringo, MP
5. Hon. Ernmanuel Wangwe, MP
6. Hon. Andrew Toboso, MP
7. Hon. Ali Wario, MP
8. Hon. Annah Nyokabi, MP
9. Hon. Gdeon Konchell4 MP
10. Hon. David Ouma Ochieng', MP
i l. Hon. Joseph Kahangar4 MP
12. Hon. Anthony Kimaru, MP
13. Hon. AIex Mwiru, MP

14. Hon. Florence Mutua MP
i5. Hon. Peter Shehe, MP

16. Hon. Mark Lomunokol, MP

Vice-Chairperson

INATTENDANCE
IGNYA NATIONAL ASSEMBLY

1. Mr. Fredrick Otieno

2. Ms. Brigita Mati
3. Ms. Sharon Cherono

Third Clerk Assistant

Legal Counsel

Research Officer
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MIN.NO. CRUO96/201 6 PRELIMINARIES
The Chairperson called the meeting to order at 12:10 pm and said a word ofprayer

MrN.No.cRJ/09712016t CONSIDERATION oF THE EAST AFRTCAN coMMUMTy
PROTOCOL TO OPERATIONALIZE TET EXTENDED JTIRISDICTION OF TIM EAST
A.FRICAN COURT OF JUSTICE

The protocol to the East African Community to operationalize the extended jurisdiction of the East
A-frican Court of Justice was presented to the Committee on Regional lntegration. The brief examines-

(a) the provisions of the protocol; and

(b) whether there was compliance with the procedure for approval ofa teaty as stipulated under the
Treaty Making and Ratification Act 2012

1. The provisions of the protocol

Preamble. pursuant to Article 27(2) of the Treaty, Paffter States recognize that the Court shall have
other original, appellate, human rights and otler jurisdiction as determined by the Council aad have
resuited to conclude with a protocol to operationalize the extended jurisdiction ofthe Courl The
jurisdiction is to cover matters generally related to trade and investnent.

Article I- provides for the interpretation of terms as used in the protocol.

Article 2- provides for the object of the protocol which is !o extend the jurisdiction of the Court to cover
matters relating to trade aad investments in relation to the implementation of the following protocols;

(a) Establishment of the East African Community Customs Union;
(b) Establishment of the East A]trican Common Market; aad

(c) Establisbment of the east A-frican Community Monetary Union.

Article 3- provides for the jurisdiction of the Court over-

(a) disputes on rade and investnent arising from the implementation of the followitrg Fotocols-
(i) Establishment of the East African Communiry Customs Union; and
(ii) Establishment of the Eas African Common Market;

(b) disputes arising out of the implementation of the protocol on the Establishment of the East
African Community Monetary Union.

z

The Committee was briefed by the Legal Counsel on the protocol as follows:

Brief overview



Thejurisdiction extended to the Court shall not prevent other bodies, conferred such jurisdiction by the
Treaty or any other relevant law, from exercising such jurisdiction.

Article 4- provides for ParEler States to arnend the protocol in accordaoce with Article 150 ofthe
Treaty.

Article 5- provides for entry into force. [n this case, protocol shall enter into force once all partner states
radry it and deposit the iastuments with the Secretary General.

Article 6-provides for depository aod registration. Ia this case, the Secretary General is tasked with
tansmitting certified copies to all the Parher States and registering the protocol with the African Union
and any other organisatiou the Council determines.

2. Whether there was compliance with the procedure for approval of a freaty as stipulated under
the Treaty Making and Ratification Act,20l2

The procedure for approval of Treaties is outlined in section 8 of the Treaty Making and Ratification
Act 2012 (hereilafter referred to as'the Acf'). Section 8 (l) provides that where the Cabinet approves
the ratification ofa ueaty, the Cabinet Secretary shall submit the teaty and a memorandum on the treaty
to the Speaker of the National Assembly.

Subsection (3) provides that the relevant committee shall ensure public participation in the ratification
process i.n accordance with laid down parliamentary procedures.

The East Afiican Commlnity Protocol to operationalize the extended jurisdiction of the East A-&ican
Court of Justice is in compliance with section 8 of the Act as it is accompanied by a cabinet
Memorandum. The memorandum fi:rther complies with section 7 of the Act, which provides that where
Govemment intends to ratifr a ueaty, the Cabinet Secretary of the relevant State deparhrent shail, in
consultation with the Attomey-General, submit to the Cabinet the treaty, together with a memorandgm
outlining-

(a) the objects and zubject matter of the teaty;
(b) any constitutional implications including-

(i) any proposed amendment to the Constitution; and
(ii) that the treafy is consistent with the Constitution and promotes constitutional values and

objectives;
(c) the national interests which may be affected by the ratifcatioD ofthe teaty;
(d) obligations imposed on Kenya by the treaty;
(e) requirements fe1 implementation of the treaty;
(f) policy and legislative considerations;
(g) financial implications;
(h) ministeriai responsibility;
(i) implications on matters relating to counties;

O the strmmary of the process leading to the adoption of the teaty;
(lO the date of signature;
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Articre l-provides for the definitions of various temrs as used in the protocol. Such as-
"persons employed in the service of the Communit5r,, means all persons engaged inrendering service to the community incluaing staff of the community, members of the East A-aicanLegislative Assembly and the Judges ofthe East African Court ofJustice; and
"premises of the community" means the buitdings and the rand anc,rary thereto,irrespective of ownership, used for the purposes of the community in the partner states.

Article 2- provides for the objective of the protocol. The objective is in this case is to standardize thestaflu' privileges and immunities given to the Partner states to the property and persons in the service ofthe Community.

+

(l) the nlmfel 6f states that are parry to the freaty;
(m)the views of the pubLic on the ratificatioo of tt 

" 
t"uty;

(n) whether the heaty sought to be ratified p"..it" ."r"*utions and aay recommendations onreservations and declarations :
(o) the proposed text of any reservations that should be entered when ratifying the teaty in order toprotect or advance national iaterests or eDsure conformity with trr" c"*ti.rltioq 

"rat' ;l!H;:ffi [J:IJ]T#as 
wil urnc"'"a in i-prementing;;;; and an es,imare,

MrN'No'cRU09Br2076: coNsTDERATIoN oF' Tm EAsr AFRICAI. coMMUMTyPROTOCOL ON PRTYILEGES AND IM]VTT]NITIES

Brief overview

The protocol to the East African Community (EAC) on privileges 3n6l Immrrni(s5 was presented to theCommittee on Regional Integration. The brief examines_
(c) the provisions ofthe protocol; and

(d) whether there was compliance with the procedure for approval ofa treaty as stipulated under theTreaty Making and Ratification A cg ZOIZ

1. The following is a brief scrutiny of the provisions of the protocol.
Preamble provides for the aspiration of the community in proviring for the community and personsemployed in the service of the Commrrni8 with immunities aad privileges as are necessary for theproper discharge of functions under the Treaty.



Arficle 3- provides for the scope of the protocol. lhe protocol is to apply to all properties, fi.rnds, tax

gxsmftions, facilities for offrcial communication of the Co^-uuity and privileges and immlnities of
persons employed in the service of the Community.

Article 4- provides for the immunity of properfy and assets of the Communig. This immunity is from

any legal process or tespass of any kind such as search, requisition, confiscatioq expropriation aod

from any other form of interference by executive, administative, judicial or legislative action except

*5s1s 5us[ immunity has fsea gxpressly waived.

Article 5- provides for the fi:nds of the Cornmu ty. The firnds are to be protected by the Commgnity

from attachmen! theft, expropriation or any other form of interference from the executive,

admiaistrative, judicial or legislative action.

The cornmunity may also hold firnds or currency of any kind and operate accounts and transfer of such

sums of money in any Partner States.

Article 6- provides for tax exemptions for the Community with regard to its income, assets and other

property. An tax exemption shall be for all property except for charges for public utitity, all customs

duties on imports and exports in respect of articles imForted for official duty and those customs and

duties in respect of publications by the Community for official purposes, except payments for services

rendered.

Parher States shall make appropriate arrangements for the refirnd of any duty or tax payable in respect

of property bought for official use by the Community.

Article 7- provides for facilities in respect of ofiicial communications by the Community. The Partrrer

States are to ensure that the Community enjoys in the territory of each State teatDent not less

favourable than fi41 accorded to intemational organisations. The Partner States are firrther tasked not to

apply censorship to the official correspondence or commrurication.

Article 8- provides for the priviJegee a1d immrlnilies for persons employed in the service of the

Community with respect to immunity from civil proc€ss, matters of taxation on the salaries and

emoluments, immunity from immigration restrictions, repatiation facilities, and privileges iD respect to

exchaage control facilities.

5



..lachpersonaccordedtheseprivilegesandi:rrmunitiesarerequiredtorespectthelawsandregulationsof

thePartnerStatewheretbatpersonisemployedandfirrttrernotinterfelewiththehtemataffajrsofthat

Partner State.

the CommunitY

TheSecretaryGeneralistaskedtonotifythePartnerStateofthenamesanddesigrrationofpersons

employed in the service at the beginning ofevery year' ofthe appoirrtrnent and termination of a person in

that service and of the arrival and departure from the Parbre-r State of a dependant'

AprivilegeorirrrmunitymaybewaivedifiltheopinionofthesecretaryGeneral,theprivilegeor

immunitywouldimpedethecourseofjusticeandwheresuchwaiverwillnotprejudicetheintelestsof

Articleg.providesforco-operationoftheCommunitywithotherappropriateauthoritiestoprevent

abusesinconnectionwiththeprivileges,immunitiesandfacilitiesunderthisprotocol'Further,the

protocol proPoses that a Partner State may request for a waiver of immunities and privileges and the

Community sball examine such request promptly'

Article 10_ provides for settlement of disputes under the protocol by mutual understanding and where

PartnerStatesarenotabietosettlesuchdisputes,thosedisputesaretobereferredtotheEastAfrican

Court of Justice.

Articlell-providesfortheamenrlmentoftheprotocolinaccordancewithArticlel50oftheTreaty.

Article12-providesforthedepositoftheinstrumentsofratificationwiththesecretaryGeneralwhereby

the protocoi shall be deemed to be in force'

Article13-providesfordepositoryandregistrationwherebyailinstrumentsofratificationshallbe

depositedwiththeSecretaryGeneralandheshallinturnregistertheprotocolwiththeA.fricanrr:rion,

United Nations or any other organisation the Council may determine'

2.W}ethertherewascomplianeewiththeproceilureforapprovalcfatreafyasstipulatedunder

the Treaty Making and Ratifrcation Act" 20t2

TheprocedureforapprovalofTreatiesisoutlinedilsection8oftheTreatyMakingandRati.fication
Act Z*l2@ereinafter '"f"';;;t;:15e 

Act")' Section I (1) provides that where the Cabinet aPprove:



the ratification ofa treaty, the Cabinet Secretary shall submit the keaty and a memorandum on the treaty
1o the Speaker of the National Assembly.

Subsection (3) provides that the relevant corrmittee sball ensure public participation i:r the ratification
process in accordance with laid down parliamentary procedures.

The East African Community Protocol on Privileges and Immunities is in compliance with section 8 of
the Act as it is accompanied by a cabinet Memorandum. The memorandum furtber complies with section
7 of the Ac! which provides that where Govemment intends to ratiry a treafy, the Cabinet Secretary of
the relevant State departnnent shali, in consultation with the Attomey-General, submit to the Cabinet the
teaty, together with a memorandum outliaing-

(a) the objects and subject matter of the teaty;
(b) any constitutional implications including-

lt
any proposed amendment to the Constitution; and

that the treaty is consistent with the Constitution and promotes constitutional values and
objectives;

(c) the nationai interests which may be affected by the ratification of the freaty;
(d) obiigations imposed on Kenya by the treaty;
(e) requirements for implementation of the treaty;
(f) policy and legislative considerations;
(g) fimacial implications;
(h) ministenal responsibility;
(i) implications on matters relating to counties;

O the summary of the process leading to the adoption of the treaty;

ft) the date of signahre;
(l) the number of states that are party to the keaty;
(m)the views of the public on the ratification of the teaty;
(n) wt,"+s1 the teaty sought to be ratified permits reservations and any recommendations on

reservations a.ud declarations;
(o) the proposed text of any reserv4dqns that should be entered when ratifuing the teaty in order to

protect or advance national intere*s or ensure conformity with the Constitution; aad
(p) whether expenditure of public fi:nds will be hcurred in imptementing the treaty and an estimate,

where possible, of the expendihre.

I4IN.NO.CRU099 /201 6 : MEMBERS CONCERNS/OBSERVATIONS

Having considered the presentation, the followi.ng obsewations were made by Members

a) The East African Community Protocol on privileges and Immunities
The Members were concemed whether the protocol is in keeping with the intemationa.l norm and does
not conflict with any other existing national laws.

7



11 was observed that the protocol was not clear on where ttre aggrieved person wi-ll get remedy when
there is judgment against the East 4tr'i"ua Q6a61rrnity. It was the view sf the fsmmittee that the
Protocol shor:.ld not be ratified as it is until further clarifications are given.

b) The East African Communify Protocol to Operationalize the Ertended Jurisd.iction of the
East African Court of Justice

It was observed that this Protocol witl help reduce the discrimination cases that most business people
have been experienci:rg in the borders, especially the kack drivers whose cases are handled either in
Janzqni6 or Uganda instead of being brought to Kenya. It will also facilitate easy tade within the
region.

The Committee recommended ttrat the Protocol is important and should be rati.fied when the time come.

MIN.NO.CRUI 0012016: ANY OTIIER BUSINESS
There bei-ng no other business, the Meeting was adourned at thirly minutes past one o'clock.

DATE i(dmti"SIGNED

CIIAIRPERSON

I
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(Memo No

REPUBLIC OF KENYA

MINISTRY OF FOREIGN AFFAIRS AND INTERNATIONAL

TRADE

II{EIvIORANDIJM TO TFiE SPEAffiR OF TT{E NATIONAL

ASSEIvItstY ON THE IiATIFICATION OF THE EAST

AFRICAN COMI\{UNITY PROTOCOL TO

9PER4TIONAI,IZE THE EXTENDED IURISDICTION OF

TFIE EAST AFRICAN COURT OFIUSTICE

(Submitted b)'the Cabinet Secretary for Foreign AJfairs and

Intelnational.Trad") _ __ _

Ma1'201.6

llFar,,'



1.0 0BTECTIVE OFTHE MEMORANDUM

The purpose of this Memorandum is to:

a. Inform the National Assembly of the adoption of the East African

Community (EAC) Protocol to Operationalize the Extended

]r:risdiction of the East AJrican Court of Justice (EACI)' by Partner

States of the East African Communify;

b. IrLform the National Assembly that the Cabinet in its Second Cabinet

Meetingheldonl8eFebruary,20.16approvedtherafficationofthe

Protocol;

c. Seek the approval of the National Assembly for Kenya to ratify the

Protocol.

zlPage

2.0 BACKGROUND

Kenya is a Partner State of the EAC, having ratified the Treaty for the

EstablishmentoftheEAC(hereinafterreferredtoastheTreaty).Article

27(2)oftheTreatyiequhesPartrrerStatestorecognizethattheEastAfrican

Court of ]ustice (hereinafter referred to as the EAC| shall have such other

original, appellate, human rights and other jurisdiction as will be

determined by the Council. Further, under Article 2T(2)' Partner States



agreed to conclude a Protocoi to operationalize the extended jurisdiction of

the Court.

Recognizing the critical role of the EAQ in regional integration, following

the establishment of the EAC Custorrs Uniory EAC Common Market and

the EAC Monetary Union, the 15s Ordinary Summit of the Heads of State,

on November 30,2013, approved the recommendation of the EAC Council

of Ministers to extend the jurisdiction of the EAC] to cover trade and

invesbnent, arising out of the implementation of the Protocol on the

Establishment of the EAC Common Marke! and disputes arising out of the

implementation of the Protocol on the EAC Monetary Union.

The Protocol to Operationalizg ths Extended Jurisdiction of the EACJ was

adopted and signed by the EAC Heads of State on April 25, 2015 rl
Nairobi, Kenya.

4.0 PROBLEM ANALYSIS

a) Objects and Subject Matter of the Protocol

The main objective of the Protocol is to extend the jurisdiction of the EACJ

to cover trade and investment matters arising out of the implementation of

the Protocol on the Establishment of the EAC Customs Unioru the Protocol

on the Establishment of the EAC Common Market and disputes arising out

of the implementation of the EAC Monetary Union.

3lPage



The Protocol obligates Partner States to inter alia, undertake to:

i. Prevent, contain and peacefuIly resolve con-flicts and disputes

arnong Partner States arising from trade arrd investment

matters;

t1 Observe and encourage the implementation of the Protocol on

the Establishment of the EAC Custorru Unioru the Protocol on

the Establishment of the EAC Common Market and the

Protocol on the Establishment of the EAC Monetary Union.

b) Constitutional Implications

i. The Protocol does not anticipate any amendments to the

Constitution of Kenya.

11 The Protocol is in line with the principles of the Constitution cf

Kenya and specifically recognizes the principles for the respect

of sovereignty, territorial integnty, political independence,

good neighbourliness and non-interference in the intemal

affairs of each Partner State.

c) Impact of the Protocol on National Interests

The Protocol encourages Partrer States to foster and maintain an

atmosphere that is conducive to the enhancement of trade and to develop

mechanisms which are aimed at:

4lPage



Coordinating and cooperating with other EAC Partner States in

matters related to trade and investments;

11. Preventing, containing and peacefully resolving conflicts and

disputes among EAC Partner States arising from trade and

investments;

Ilt. Observing and encouragrng the implementation of the Protocol

on the Establishment of EAC Custorns Union, the Protocol on

the Establishment of the EAC Common Market and the

Protocol on the Establish:nent of the EAC Monetary Union.

iv. Enhance capacify of the EAC with respect to trade and

ilvestment.

d) Obligations imposed on Kenya by the Protocol

Article 151( ) of the Treaty provides that Protocols form an integral part of

the Treaty, which Kenya has already ratified and domesticated vide the

Treaty for the Establishment of the EAC Act No. 2 of 2000. The obligatiors

imposed by the Protocol are therefore linked to those of the EAC as

established by the Treaty.

e) Requirements for Implementation of the Protocol

At the national level, the existhg Govemment agencies mandated to

handle specific thematic areas of the Protocol shall oversee its

I
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implementation, under the auspices of the State Departurent of East

African Affairs.

fl Pblicy and Legislative Considerations

i. Harmonization of policies and strategies on trade and investrnent

g) Ministerial ResponsibilitY

The resporuibility of the implementation of the Protocol shall be vested in

the Cabinet Secretary in charge of East African Affairs.

h) Implications on matters relating to Counties

The scope of the Protocol relates to functions that fall under the purview of

the national Govemment, which shall, whenever necessary, coordinate

with the county Govemments.

j) Provision for Reservation

The Protocol has no provision for reservations.

6lPage

ii. Harmonization of aPProximation of laws and regulations for

effective coordination of cooperation in the sector

i) Public Participation

The State Departrnent of East African Affairs convened a forum at the

Laico Regency on April 28, 20L4, where the public was invited to share

views on the Protocol.



5.0 FINANCIALIMPTICATIONS

It is envisage that the implementation of the Protocol will have financial

implications and it is expected that the State Departrnent of East Alrican

Affairs will sensitize the respective Government agencies on their roles in

the implementation of the Protocol as well as the financial implications.

5.0 RECOMMENDATIONS TO THE NATIONAL ASSEMBLY

The National Assembly is requested to:

a) Ta\e note of the contents of this Memorandum;

b) Approve the ratification of the Protocol to Operationalize the Extended

Jirrisdiction of the East African Court of Justice.

SIGNED DATE

a\ss l It
A"MB. (DR.)AMTNA C.
MOHAMED, EGH, CBS, CAV
CABINET SECRETARY FOR 

.

FOREIGN AFFAIRS
AND INTERNATIONAL TRADE

TlPas:



ANNEXES

1. Protocol to Operationalize the Extended Jurisdiction of the East

AJrican Court of Justice.

2. Cabinet Approval of the Ratification of the Protocol.
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Please proceed and ilitiate action as directed by ttre Cabilet'

Yours .Ct'-i (\ fq-

\
JOSEPH K. KINYUA, EGH
c F OF STAFF AND OF

Copy to:

Mrs. Phyillis Jepkosgei Kipiag'or Kaadie' EGH

Cabinet Secretary
Milistry of East African Community (Eac),

Labour, & Socia-l Protection
NAIROBI

Prof. Githu Muigai, EGH
Attorney Genera1
State Law Office
NAIROBI

{a
C

{
Amb. Amina C. Mohamed, EGH' CAV
Cabinet Secretary
Ministry of Foreign Affairs and Internationa-1 Trade
NAIROBI.

{
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THE PRESIDENCY

EXECUTIVE OFF1CE OFTHE PRESIDENT
CHIEF OF STAFF AND HEAD OFTHE PUBLIC SERVICE

TclcSrrphic Addr.ss

T cl cp6onc: +2 !A-2A-2221 436

Wh.n rcplying plclsc q\ror.

STATE HOUSE

P.O. Box 40530-40100

Nairobi, Kcnya
oP"ICAB.s8/4A

Ms. Betty Chemutai Maina,
Principal Secretary/ East Africal Communily
Miristry of East African Communicate (EAC),
Labour & Socia] Protection
NAIROBI.

Amb. Monica Kathina Juma, DPhil., CBS
Principal Secretary
Ministry of Foreign Affairs arrd International Trade
NAIROBI

Mr. Njee Muturi
Soiicitor General,
State Law Office,
NAIROBI

De ar

CABINET MEMORANDI'M ON RATIFICATION OF THE EAST AFRICA
COMMI'NITY PROTOCOL TO OPERATIONAIIZE THE EXTENDED
JURIDICTION OF THE EAST AFRICAN COI'RT OP JUSTICE

I refer to the Second Cabinet Meeting 2O16, held on 18th February, 2O16,
during which Cabinet Memora:rdum CAB(15)97, jointly submitted by the
Cabinet Secretaries for: Tourism; Foreigrr Affairs & International Trade; arrd
the Attorney-General; was presented and discussed.

I wish to inform you that Cabinet ooted t}le contents of the Memorandum
and:

(r) Approved ratification of the Protocol.

(ii) Directed the Cabinet Secretaries for: Tourism; Foreigrr Affairs &
Internalional Trade; ald tI-re Attorney-General; to take appropriate
action.

A.'-1, --w*1
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1::. l.l I

Rcf No. ..... 18th Fe 20 19,
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ARIICLE 4

An-rer)dr'nen1 of tlie p rotccol

ARTICLE 5

Entry into Force

and Two Thousand and Fifleen

IN FAITH WHEREOF the undersigned have appended lherr srgnatures hereLo

o. the Uflrted Repubfic
f Tanza oia

For the Repubti(
Uganda

ol Foi the p.epuDtlc

Bu rundi
ol for tlre Rep'rblir

of Kenya

:ir15 !ioioco, rtr;y l')e enter,C,:d1,,/ ti a I,arlr.te- Si:iias .t 1t:-,1tae!1.,::.;,ri" ltrg 6rrr7;i,3r5 3iA..:t+ i50 0{ lhe =rEar*

Tltis P1610"oJ sha'enler inio force Lrpor) rarrfrcatron by a, rhe Fadner siaies and deposir ofrnstruments of ratiircatron wilh the Secrefary General

ARTICLE 6

Depository and Registration

This Protocol and all rnstrurn€nls of ratificatron shaI be deposited with the SecretaryGeneral who sharJ transmit cerlifred true copies of rhe prorocor and instrlrments ofra[iflcation to all the partner States.

The secrerary Generar sharr register thrs protocoi with the African Union and suchother organisation as the Council may determine,

DoNE at Arusha, Tanzania, o, rh" -QpJl dav or .Git.&:t?fl/n rhe year Two Thousand

2
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A RTIC LE 1

De.finitions

ln ihrs Proiocol unlESs lhe conte!l 01h€n",.nsc r:qirrr3s

-Community" means the East Afrrcan Conrrrrrinily esla-hli:lr*cl bV Artir-ie 2 of th.: Ireaty.
''council" means lne cotrr'rcrr of Mrnisrers of the Conrrnunrry esraDrrshed rry Artrare t] of theTreaty.

''Courf' means the East African CoUrt of Justice establrsheci hy Arlicle 9 of lhe 
,lreaty.

''Treaty- 
mea-ns the Treary for the Estabrrshnlent of the East African conlmunrty and anyannexes and protoeols thereto

ARTICLE 2

Objectlve of the p roto co I

ARTICLE 3

J u ris d ic tion of the Court

1 The Court shall have jurisdichon over:
(a) disputes oh trade and investment arisng from lhe imptementatron of

(r) the Protocot on tt€ Establishment of the East Afrrcan Community Customs
Union, and

(ii) the Protocol on the Establishment o, rhe [:.ast AJncan Comn.runrty Comn]on
Ma rket,

The obrective of this protocor is to extend the jursdrcrion o1 the court to cover trade andrn-vestment matters arising out of the imprementatron of the protocor on the Esrabrishmentof the East African community cusroms union and the protocor on the Estabrishment otthe East African common N/arker and disputes arsing out of the imprementation oF theProtocol on the Estabrishment of the East African comriunrty rvronetany unron.

(b) dispules arising out of lhe rmplemeniatrcx.t ot lhe f,rotocol on the Establshment ofthe East African Monel.ary Union.

The exierision of lurrsdiction under paragrap.'l 'r sharr not preclu,le the exer,sc Jflurisdction conferred uoon other Ooches hy the Treaty or ttre relevar]l laws o,f thcPaft;rer S ia te6
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PURSUANT TO THE PROVISIONS OF ARTICLL 27 12) OF THE TREATY FOR THEESTABLISHMENT OF THE EAST AFRICAN COIi4MUNIIY THE PROVISIONS FORTHE EXTENSION OF JURISDICTION FOR THE EAST AFRICAN CCURT OF JUSTICEARE HEREi3Y SET FORTH:

PROTOCOL TO OPERATiONALISE THE EXTENDED JURISDICTION OF
THE EAST AFRICAN COURT OF JUSTICE

PREAMBLE

WHEREAS

(a)

CONSIDERING that the Treaty for the Estaill;shmant of the Easl African Community (..rhe-realy''), estabrishecr tire East African cou( of ,Justice as , lur,icrar body which sha, ensure,e adherence to law in the rnterpretatiorr and application ,)f and compliance with (heTreaty.

under the provisons ot Articte 27 (2) ol the Treaty, paftner States recognrse thatthe Court shall have such other origrnal. appellale. human nghts and other
lunsdiction as wtll be determined by the Council; and

(b) withrn tha provisions of Articre 27 (2) or the Treaty. the partner states agree toconclude a protocol lo operationalise the extended iurisdrct;on of the Court.

AND WHEREAS the S'mmit of the East African communrty Heads of state at its 15u[4eeting held on 30rh November 20'r 3 approved the council,s recommendation to e]dend? jlrrisdrction oJ the East African court of Justice to cover trade a,,d investment mattersarising out oi the imprementatioo of the protocor on the Estabrishnrent of the East Africancomrnunrty customs union and the protocol on the Est3brishment of the Easr AfricrnConrmon N4arket and disputes aflsing out oi the rmplementatron ol the protocol on theEstablrshment of the East Afrrcan Corrimunity uonetai Un,on:

WHEREAS the Partner States recognize the crrtical role of the East Africa. corrrt ofJLrslice jn regional irtegration followint the establishment Df the Easi Africa* coorrflunityct']s!oms Union- East Alrican communiry corn.on [4arket and the East Af,can tvlonetaryUnrori as envisaged under Article 5(2) of the Treaty.

HAVE AGREED ,.{S FOLLOWS.
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