
PARLIAMEI.IT
OF KENYP.
LIBRARY

l*.
!.1

Lr,c,4'-wGttt"- s
/e t7

c/"t)
%

en bal

tt5|----*
0 1 MAR 2011

Sgn:.--"
I

eL

L

OFF,

PER

ITEPUI}LIC OF KIiNYA

NA'I'IONAL ASSEMI}LY

ELI'VI'NTII PAITLIAMENT - FIFTII SESSION

'tIIE DEPARTMENTAL COMMITTEE ON EDUCATION, RESEAII.CH AND
-I'ECI.INOLOGY

RIIPOI{'I'ON

KBNYA NATIONAL EXAMINATIoNS couNCIL (AMENDMENT) BILL (No.38 of 2016)

CIcrlts Chambcrs

I)ircctorate of Comnrittec Scrvices

l'arlianrcnt Buildings

Nairobi

1.
REPORT ON THE KENYA NATIONAL EXAMINATION COUNCIt (AMENDMTNT) Bttt 1No.14 of 2015)

F ebruary, 201 7



T "

.I'AIiI,I' OF CONTITNT

I.O PREI'ACtr

1 .l Marrdate of tl.re Committee..........

1.2 Committce MembershiP ....

1.4 Acknowledgement..... ... ..

2.0 llAcKGlLoLlND

3.0 IIIGIILIGI,ITS OF TIIE KENYA NATIONAL IIXAMINAl'IoN COUNCII,

(AMLNDMrl,NT) BILL, 201 5

3

3

J

I .3 Considerations Of The Kenya National Examinations Council (Amendment) Bill, 2015 .....5

5

6

3l Clause AnalYsis

6

6

1
3 .2 Stakeholders Submissions

4.0 COMMITTtr'E RECOMMENDATIONS II

2
REPORT ON THE KENYA NATIONAL EXAMINATION COUNCIL (AMENOME NT) BILL (No.38 of 2016)

a



I.(I PITEIiAC'E

l'he Committec on Education, Research and Technology is one of the Departmental Committees of
the National Assembly established under Standing Order 2 16.

l.l Mandatc of thc Committee
'fhc committee is mandated to: -

II

t.

Investigate, inquire into, and report on all matters relating to the mandate, managemcnt,

activities, administration, op erations and estimates of the assigned ministries and

departments.

Study the programme and policy objectives of ministries and deparlments the effectiveness of
the implementation.

Study and revicw all legislation referrcd to it, including consideration of Bills

committed to thc committee after first reading;

Study, assess and analyse the relative success of the ministries and departments as measured

by the results obtained as compared with their stated objectives;

Investigate and inquire into all matters relating to the assigned ministries and de departments

lhey may deem necessary and as may be relered to them by the house;

Vet and report on all appointments where the constitution or any law rcquires the national

assembly to approve, except those understanding order 204 (committee on appointments);

Reports and recommendations to the house as often as possible, including recommendation of
proposed legislation.

vl.

Yll

1.2 CommittceMembcrship
The committee was constituted by the Flouse on Thursday l6tl' May, 201 3 and comprises the

following members:

l. I{on. Sabina Chcge, M. P

2. Hon. Julius Mclly, MP

3. Hon. (Dr.) Wilber Ouichillo, M.P

4. Hon. Yusul Chanzu, M.P

5. Hon. Richard Makenga, M.P

6. Hon. Kenneth Okoth, M.P

7. FIon. (Dr.) Christine Ombaka, M.P

8. Hon. Joseph M'eruaki, M.P

Chairperson

Vice Chnirpcrson
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9. Hon. Cecilia Ng'etich, M.P

10. Hon. Geoffrey Makokha Odanga, M.P

I 1. Hon. (Dr.) Susan Chebet, M.P

12. Hon. Michael Kisoi MunYao, M.P

13. Hon. Halima Ware Duri, M.P

14. Hon. Ibren Nasra Ibrahim, M.P

15. Hon. Mary Seneta, M.P

16. llon. Moses Injendi, M.P

i7. Hon. (Prof.) Hellen Sambili, EGH, M.P

18. Hon. Mohamed Adan Huka, M.P

19. Hon. Muriuki Njagagua, M.P

20. Hon. JosePh Manje, M.P

21. Hon. Harrison Kombe, M.P

22. Hon. Anthony Kimaru, M.P

23. I{on. Eric Keter, M.P

24. Hon. Jared Odhiambo OPiYo, M.P

25. Hon. Rose Rwamba Mitaru, M.P

26. Ilon. Silverse Lisamula Anami, M.P

27. Hon. Zulekha Hassan Juma, M.P.

28. Hon. The Hon. Banticha Abdullahi, M.P

29. Hon. Andrew Mwadime, M.P.

Committee Sccretariat

1. Ms.Leah Wanjiru

2. Mr.John Mugoma

3. Ms.Mugure Gituto

4. Ms.Annceta Gachcri

5. Mr. Eric KanYi

First Clerk Assistant

Third Clerk Assistant

Legal officcr

Research Officcr

Fiscal Analyst
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1.3 Kcnya Nationirl Exanrin:rtions Council (Anlcndnrcnt) Ilill No.3g <tl' 2016

1'he Kenya National Examinations Council (Amendment), Bill No.38 of 2016 sponsored by gon.

Agoi Alfred Masadia, MP was published on 23'h September 2016 and read for the first time in the

National Assembly on l2rl' October 2016. The Bill was further committed to the Departmental

Committee on education for consideration pursuant to National Assembly Standing Order 127. In
processing the Bill, the Committee invited submissions from the public pursuant to Article I l8 of the

Constitution and received submissions from Kenya National Examinations Council whose details are

contained in the report.

1.4 Acknowledgement
The Committee is grateful to the offices of the Speaker and the Clerk of the National Assembly for

the logistical and technical support accorded to it during its sittings.

Additionally, I wish to exptess lny appreciation to the Honorable Members of the Cornmittee who

sacrificed their time to participate in the activities olthe Committee and preparation of this Report.

Finally, it is my pleasant duty and privilege, on behalf of the Departmental Committee on Education,

Research and Technology to table its repofi on the consideration of the Kenya National Examination

Council (Amend ent) Bill, 2016 pursuant to Standing Order 127 (4)

Signed. out"......?.g-.1.r-l tl
IION. SABINA CHDGE, M.P.

(CI'IAIRPBITSON)

I)ICPAIITMtrNTAL COMMITTEE ON EDUCATION, IIESEARCH AND'TECIINOI,OGY
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2.0 BACKGITOUNI)

The principal object of the Kenya National Examination Council (Amendmcnt) Bill, 2016 is to

amend the Kenya National Examination Council Act, 2012. The Bill proposes to provide for

disciplinary procedure before nullification of examinations, the enhancement of the quality and

control of examinations and to protect the basic rights of candidates as well as providing

professionalism in investigation of examination inegularities. I'he Bill further provides for an appeal

mechanism on decisions relating to examination inegularilies hence establishing an Appeals

'lribunal.

-1.0 HIGHLIGHTS OF TI,IE KENYA NATIONAL EXAMINATION COUNCIL
(AMENDMENT) , BILL (No.38 of 2016)

3.1 Clausc bY Clausc AnalYsis

III(;IILIGIi'I'CI,AUSIi

Deleting seclion 45 of tlie Kenya National Examinations Council Act, 201 2

dealing with nullification of examination and investigations and substittrting

wilh new sections

2

Inserting new section 45A on disciplinary powers of the council

Its proposed that the Council shall have powers to investigate, consider and

determine any case where it is alleged that there is an examination irregularity or

malpractice

J

Inserting new section 45B - inquiry by the Counc

Proposes, where the Council has reason to bclieve that there is an examination

irregularity or malpractice, the Council shall conduct investigation, and undeltake

the necessary disciplinary proceedings.

il.

Inserting new section 45 C - Determinations of Council in disciplinary

proceedings and appeals.

Proposes, whcre the Council after disciplinary proceedings detennines in any

case that the examination results of a candidale have been obtained by imegular

means, the Council shall nullify the examination rcsults of such candidate.

Inserting new section 45 D - Establishment of Appeals Tribunal.

The section proposes thal the Examinations Appeals Tribunal shall consider and

delermine a als arisi frorn the cleternr inations o1'tlrc Council.

6
REPoRT ON THE KENYA NATIONAL ExAMINATION COUNcIL (AMEN0MENT) BlLt {No.38 of 2016}



Inserting new scction 45 E - Procedure ofTribunat.

The Cabinet Secretary may make rules for regulating the practice and proccdure

Of the Appeals Tribunals.

I Inserting new section 45F - Offences by examination officers
'fhe member, officer, agent or staff of the Council whose omission and or

commission leads to an exanimation irregularity commits an offence and is liable

upon conviction, to imprisonment for a five-year term, or a fine not exceeding

five million shillings, or both.

3.2 StakeholdersSubmissions
I'he Committee considered submissions received from the stakeholders as shown on table I below

pursuant to Article ll8 of the Constitution and article 127 of lhe National Assembly Standing

Orders.

S/N

o

Staheholdcr I{ccom m cndations Committcc

Resolution

The National

Treasury

The Bill seeks to introduce section 45 A which

give the Kenya National Examination Council

powers Io investigate and determine

malpractice. This provision is already provided

for under section 45(3) of the Kenya National

Examination Council Act,20l2

The Committee agreed with
the recommendation in that the

proposed section in the Bill
was provided for in the Kenya
National Examination Council
4ct,2012

Section 45 B proposed in the Bill seeks to

establish provisions for the council to conduct

invesligation and undertake necessary

disciplinary proceedings where it has a reason

to believe there is an examination irregularity

or malpractice. The Council is already

empowered to perform the same functions

under section 45 (3) and (4) of the Kenya

National Examination Counci] Act,20l2

The Committee agreed with the

in that the proposed section in

the Bill was provided for in the

Kenya National Examination

Council Act,20l2
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Section 45 C in the Bill seeks to empower the

Kenya National Examination Council to

nulli$ examination results where afler

disciplinary proceedings the council

determines that the examination results have

bcen obtained by irregular nreans. This

provision is clearly provided for under Section

45 (2) of the Kenya National Examination

Council Act,2012

The Committec agrced with the

in that the proposed section in

the Bill was providcd for in thc

Kenya National Examination

Council Act,20 l2
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Section 45 D in the Bill seeks to establish

Examinations Appeal Tribunal to consider and

deterurine appeals arising from determination

of the Council including the procedure of the

tribunal.

Section l0(2)(a), l0 (2Xb), I I (c) and 48 (2)(i)

of the Kenya National Examination Council

4c1,2012 gives the Council the necessary

powers to deal with examinations appeals.

The Committee is in cognizant

Ihat the KNEC Act, 2012

empowers the Council to

withhold, nullifu or cancel

results of candidates involved

in irregularities.

However, Article 47(l) of the

Constitution provides for the

right of every person to fair

administrative action and

further Article 47(3) requires

Parliament to enact legislation

to provide for the review of

administrative action by a

court or, if appropriate, an

independent and impartial

tribunal.

Therefore Committee views

the tribunal as necessary so as

to ensure the powers of the

council are not exerciscd

arbitrarily to the detriment ol
students and their future.

Section 45 E of thc Bill establishes provision

for handling olfences by examination officers

and thc penalties thereof. The same provision

is provided lbr under Part IV of the Kenya

National Examination Council Act,20l2

The Committee agreed

with the recommendation

in that the proposed

section in the Bill was

provided lor in the

Kenya National Examination

Council Act,20l2
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Amendment not recommcndedOn proposed Clause 40 A (2) (a)

(a) The Director General Technical and

Vocational Education and Training Authority

or his representative appointed in writing.

Being the head of the Authority, the Director

General is best placed Io represent the

institution in the Tribunal.

Technical

and

Vocational

Education

and Training

Authority (

TVETA)

1

Kenya National Examination Council has

mechanisms for dealing with matters of

cancellation and withholding of examinations

results as per the KNEC Act no 29 of 2012.

The proposed provisions in the Bill on the

establishmenl of the examinations Appeal

Tribunal will lead to duplication of roles and

functions of the Council.

Kenya

National

Exarnination

Council

The Committee is in cognizant

that the KNEC Act, 2012

empowers the Council to

withhold, nullify or cancel

results of candidates involve-

in irregularities.

I-lowever, Article 47(l) of the

Constitution provides for the

right of every person to fair

administrative action and

further Arlicle 47(3) requires

Parliament to enact legislation

1o provide lbl the review of

administrative action by a

court or, if appropriate, a

indcpendent and impartial

tribuna[.

Therefore Committee views

the tribunal as necessary so as

to ensure thc powers of the

council are not exercised

arbitrarily to the detriment of

students and their future.
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4.0 CoMMIT'I'EIi RECOMMI,]NDA'TIoNS

Based on the submissions and presentations adduced, the Committee observed that the Bill sought to

introduce section 45 A,45 8,45 c, and 45 E; which give the Kenya National Examination council
powers to investigate, determine malpractice undertake necessary disciplinary proceedings where it

has a reason to believe there is an examination irregularity or malpractice. The Kenya National

Examination Council Act,2012 has already empowered the Council to perform the same functions.

IIowever, the Committee noted that there was a similar Bill from the Senate i.e the Kenya National

Examination Council (Amendment) Bill (No. l4 of 2015) which was also seeking to establish

National Examinations Appeal Tribunal under section 40 A. The Committee furthere notes that the

Bill from the Senate had more express provisions and has attempted syslematically expounds on the

Members of the tribunal, their tenure, Remuneration, vacancy in office of Member, sittings of
tribunal, quorum, and jurisdiction's to hear appeal, secretariat of the tribunal, procedure of the

tlibunal, powers of the tribunal amongst others. In cognizant of thc above, the Committee thercfore

recommends that the arncndments to the Kenya National Examination Council (Amendment) Bill
(No.38 of 2016) be deleted and as such would wish to support the Amendments to the Bill from the

Senate i.e the Kenya National Examination Council (Amendment) Bill (No. l4 of 2015).

11 REpORT ON THE XENYA NATIoNAL EXAMINATION cOUNCIL (AMENDMENTI BlLt (No.38 of 2016)

Additionatly, the Bill on Section 45 D sought to establish Examinations Appeal Tribunal to consider

and determine appeals arising from determination of the Council including the procedure of the

tribunal. The Committee views the tribunal as necessary so as to ensure the powers of the Council

are not exercised arbitrarily to the detrirnent of students and their future.





MINUTES OF TIIE 14'''I SITTING OF THE DEPARTMENTAI COMMITTTJE ONEDUCATION, ITESEARCH AND TECHNOLOGY HELD ON THURSDAY, 17TIIMARCH' 2016 IN COMMITTEE ROOM ON 4T'I{ FLOOR, CONTINENTAI HOUSE,
PARLIAMENT BUILDINGS AT 10.30 AM

PRESENT
1. Hon. Sabina Chege, M. p
2. Hon. Julius Melly, Mp
3. FIon. @r.) Wilbcr Otrichi1lo, M.p
4. I{on. Yusuf Chanzu, M.p
5. Hon. Er-ic l(eter, IvI.P
6. Hon. @t.) Susan Chebet, M.p
7. Hon. ltichatd Makenga, M.p
8. Hoo. Dorcas I{edogo Luvalitsa, M.p
9. Hon. Cecilia Ng'etich, M.p
10. Hon. Joscph Manje, M.p
1 1. Hon. Silverse Lisarrrula Anarrl, M.p
12. Hon. MarT Seneta, M.P
13. Hon. Geoffrey Makokha Odanga, Ir4.p
14. Hon. Rose Rrvamba l\4itaru, M.p
15. Hon. Mur-iukr Njagagua, M.p
16. Hon. Joseph M'eniaki, M.p

ABSENT WITH A?OLOGY
1. Hon. Steven I(atiuki, M.p
2. Hon. Michael I(isoi Munyao, M.p
3. Hon. I(enneth Okoth, M.p
4. Hon. Ibren Nasra Ibrahm, M.p
5. Hon. @t.) Christinc Or.nbaka, M.p
6. Hon. Moses Inlendr, I\4.P

7. Hon. Flarr.ison I(ombe , M.p

- Chairperson
- Vice Chairperson

ABSENT
1. Hon
2. Hon
3. Hon
4. Hon
5. FIon
(r. FIon

Androny I{irnaru, M.P

Jzrcob IVIacharia, M.P
Halinra Ware Duri, M.P
(Profl) Flellen Sambih, EGH, M.P
Mohamed Adalr Huka, M.P

Jared Odhiambo Opiyo, M.P
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IN ATTENDANCE
1. Flon. Winnie Njuguna, N{.P

2. [-lon. A1fred Agoi, N{.1'

3. Hon. Ilng. Jarncs llege, i{.1)

National Asse rnbly Sccretariat

1. Ms. L,cah Wanjiru
2. Mr. John Mugoma
3. IvIr. .z\bdiaziz Shobay

4. Ms. Dorecn Karani

First Clcrk r\ssistant
'1'hird Clcrl< t\ssistant
'l'bird Clcrk Assistant

I-cgal Ofltccr Il

AGENDA
1. Prdinrinaries

(, Ptayers

(ti) Introductions
(iit) Cornmunication frorn the Cl.rat'

(r") Adoption of thc Agcnda

(") Confui:ration o[ Minutes of dre previous sitting

(t ) Matters Arising

2. Meeting rvith thc following Me mbcrs to conside t Legislativc Proposals for
Prepublication Scrutiny:-
(i) Hon. Eng. Jaures Rege, M.P on thc Propose d Basic Education (Amendmcnt) Bill,
2015

(ii) Hon. Irungu Kangata, M.P on thc Proposcd Kenya School of Law (Arnendrncnt)
Bilt,2015
(iii) Hon. Alfred Agoi, M.P on the proposed Kenya National Exarnination Council
Arrendment) Bill, 2015

(iv) Hon. Winnic Niuguna, M.P on the Proposed Basic Education (Arneldrnent)
Bill,2015
(v) Hon. Abdullahi Diriyc, M.P on thc Proposed Univctsities (Amcndrnent) Bill.,2016

3. Any Other Business
4. -t\djournment/ Date for thc Ncxt Sittrng

MIN.NO.DC.D / 080 / 2076: PRELIMINARIES

'fhe Chailperson callccl thc lncctir.rg to order at 10:53 atn ancl thercaftcr a prayer rvas rcad.

MIN.NO.DC.D /087/2076: ADOPTION OF TIIE AGENDA

'l'he agenda of dre rneeti.og rvas adoptcd having bccn proposed and seconded by l-lon. Julius N{cliy,

N,LP and Hon. Joscpl.r N,lanjc, M.P respcctivcll,.
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MIN.NO.DC.D /082/2016: CONFIRMATTON oF THE MTNUTES FROM THE
PREVIOUS SITTINGS

confluination of the Minutcs of the Pre'ious sittins rvas deferrcd to thc next sitting.

MIN.No.DC.D / 083 / 2016: 

;?Hf,ElHll?li""r:i3fi#rrvE 
pRoposArs FoR

Kenya National Examination Council (Amendment) Bill, 2015

The chairperson invited Hon. Alfred Agoi, M.p to makc his subn.rissio.s on proposed Kenya
National Examination council (Arnendment) Bin,2015. Hc made a justification on the
ptoposcd legislatton by infolning the Cotnmittec as follows:

(i) Tlrat, the proposed lcgislatron rvas based on Chaptcr 53(2) of the consriturion which statcd
that every petson had d.re right to the cotrection or deletion of untrue or misleacling
information affectrng the person;

@) lhat, the proposed legislation would cnsurc that the I(enya National Exam.inations Council
(KNEC) operates in a tl-ansparent manner by opening it up for scrutiny of its operations.

(iii)That, Section 4(1) of the Fair Administrative Action Act, 2015 states that .,Every person has
the right to administrative action rvhich is cxpeditious, efficient, larvful, reasonable and
ptocedurally fair."

(iv) That, the proposed legislation rvas also sceking to strengthen Scction 19 of I(NECAct,20l2' rvhich stated that, "No member, offrccr, agent or staff of the council shall bc personally
liable for any act or omission done or omittcd in good faith in carrying out any of the
functiols of the Council under this Act,,

(v) That, the proposed legislatio. had made a ptovision fot the establishment of an
Examination Appeal rtibunal rvhich wiII provide for an appeal mechanism on decisions
relating to cxatnination irregularitics. 'l'h.is would cnsure that the right of learncrs is uphel<t
by going through the appeal mecharrism insteacl of summatily cancelling examinatign results
without giving the learner a fair hearing.

(vr)That, the principal objective of thc proposed legisratro. rvas to provide for discrplinary
procedure before nullification of exam.inations, the enhancement of the quality an4 control
of examinations and protection of thc basic rights of candiclates as rvell as providing
profcssionalism in ir:vestigation of exar.nination ir.regularities.

("ii) That, the proposed legislation if enactcd wourd go along in improving the quality of
examinations and teduce incidences of examinations irregularities.
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Cornruittce Dclibcralions

(i) The Cornmittee applauded dre efforts of Hon. Alfred Agoi, M.P in coming up vrth the

timely and ptogrcssive legislatrve proposal.

(ii) The Cornmittee noted drc need to ensure that the Examination Appeals Tdbunal is

cstablishcd w.ithout the memberslr.ip of the I(NEC so as to allow the tlibunal to operate

independendy. Its operations should be on an oversight role perspective.

(iii) 'I'hc Committec raised concern on dre capacity of thc Examination Appeals
'l'ribunal to conclude ott the cases of rnalpracticcs owing to the f^ct that the nunrber of
rnalpractices may be too high and thereby raisrng a challengc. It rvas further noted that the

Examination Appeals Tribunal ought to bc given t.imelines drrough which the appeals

should be concluded.

(iv) Ihe Committee noted that in Iine widr the principlcs of the Constitution, the Bill should

also incoq:orate aspects of the frecdom on access to information wlrcre the KNEC shoutd

be compelled to rnake public, the repolt on the all thc examinations irregularitics. The report

should also include the nature of the malpractice.

Cornrnittce Recommcndation

'Iaking into considcration of the concerns raised by thc Mernbcrs, thc Comrnittcc
rcconrmcndcd that thc Bill be prrblishcd for consideration by the Hotrsc.

lI. Proposcd Basic Educatiol (Amendnrent) Bill,2015

The Chairperson invited Hon. lWinnic Njugrr.ra, Ir,I.P to make her submissions on proposed

Basic Edrrcation (Amendment) Bill, 2015. She made a justification on thc proposed

lcgislation by infonning thc Corunittcc as follorvs: -

(i) Ihat, the proposed legislation was being proposed on the nccd to cflsurc that necdy studcnts

arc ablc to access Secondary or higher education. 'l'he Ilill was mandating the County

governmcnt to set aside bursary funds for needy and dcserwing lcarners in pre-plimary
education, vi.llage polytechnics, homc craft centres and childcate facilitics.

(i) That, Clause 3 of the proposed legislatron ."vas proposing to makc it a responsibility o[ the

Cabinct Secretary to sct aside funds for pror.ision of bursarl to needy and dcserving lcarncrs

in basic cducation institutions.

(iii)That, Clar:se 4 of the proposed lcgislation rvas secking to arncnd section 95 of the Principal

Act to enable thc Cabinet Secrctary to make regulations for administration of bursarics frorn
public funds.
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(iv)'lhat, the proposed legislation rvas not affecting the functions of the County governlnents
and therefore not a Bill conce,ring count-ies for purposes of the Atticle 1i0 (1) of thc
Constitution.

III. Proposed Basic Education (Amendment) Bill, 2015

Tl.rc chairperson invited Hon- Eng. James Rege, M.p to make his submissions on proposed Basic
Education (Arnendment) 8i11,2015. Hc made a justification on the proposei legisl"tion by
informing the Comrnittee as follows: -

Committce Deliberations

(i) The Committee noted that contuary to the memorandurn of objects and reasons given, the
Bill was affecting the functions of the County Governments.

(ii) The Committce noted t}at some of issued in the proposcd legislation could be addtessed
through delegated legislatrons by the Cabtnet Sccretaly,

(iii) The Committee noted that there rvas need for the Cabinet Secretarl to develop uniform
regulatioos that will govern the adrninistration of bursary funds in all the counties.

(iv) The Committet expressed the need to develop regulations on how to administer bursary
funds from the conditional glants to counties especial.ly rvhete the National Govcrnme6t
tmnsfers some of its functions to County Gover-nments under subscction 2.

( ir rn rrr it tcc Rccornt:rrtla{ iorr

Thc Cabinct Sectetary should fotmulate rcgulations on administration of bursaries bot6 at
thc National and county level. Regulations will e,surc smooth running of bursary
programs' Therefore, tl.re Committee recommcnded that the conccrns bc addtessccl througlr
regulations by the Cabinct Secretary.

(i) 'rhat, the Principal ob)cctive of the proposcd legislation was to provide for a mechanism that
ensured total trznsition of pupits frorn primary school to secondary school education lcvcl.

(ii) That, through the proposed legislation there rvill be full rcalization of the aspiratiols o[
Article 53(1) (b) of the Consritution regardrng the rights of a child to free and compulsory
basic education.

(iii)That, the proposcd legislation rvas seeking to enhance thc dcfinition of basic cducation to
expressly include secondary education. 'I'his rvas because as put in the pr.incipal Act, thc
dcfirution does not clcady and expLcitly incorporate seconclary education.

(iv) That, dre proposed legislation rvas proposing to introducc cncl-ycar progress examinatiqls tcr
be administeretl in all classcs of primary and seconclary eclucatj<;n levels rvithin I(enya. 'I hrs
rvould ensure that thc policy of adrunisteting I(CPE, and KCSLII rvas corlpletely abqlishcd
so that the end of eithct the ptimarl or secondary school lcvcl, stuclents are gracled on the
basis of drer pcrfolrancc throughout theit stay in thc rcspcctive level.
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(v) 'Ihat, thc proposed lcgislation rvas also proposing to lnandate the Cabinet Secretary to
ensurc the cstablishment of talcnt academies at the County ler.el in order to enable form
four graduates who may not want to proceed rvith education to cxploit dreu' full potcntials
in rvhatevet talents they rrtay have.

(r'i)That, tl-rc proposed legislation drrough a consequential amcndment to the Kenya National
Examination Act gives I(enya National Flx'amination Council porver to set and Conduct
national cnd-year progtess examinations within I(enya at basic level.

("iD 'lhat, the proposed legislation was in line rvith what is practiced in most dcveloped
Counuics like United Kingdorn and USA.

(rrii) I(cnya Natior.ral Examinations Council shoulcl dcvelop on practices as a means of
adrninis rering c.xaminations.

Committce Delibcrations

(i) The Committcc noted drat in the I\incrpal Act the de{lnition of Basic Education includcs
both Prirnary and secondary education hence there rvas no oecd to provide for new

dcFrnition.

(ii) l'he Cornmittec notcd that acloss thc rvorld, the best practicc is not ro givc final
cxaminations [:ut to administer conlinuous assessrnent tcsts which formed thc basis of thc

fmal evaluation and the end of eight or four yeats.

(iii)'Ihe Committcc obserwed that the proposed legislauon would go along rvay to curb

examinations irregularitics since the students will be forced to study throughout tlcb stav in

school instead prling a 1ot of content rvlich the childrcn would be expected to revise on for
the final cxamination. The Comrnittee further notcd that pracdcc was encouraging rote

lcalring as rvcll as cheating h exarninations.

(iv) The Corunittee notcd that drc proposal rvould mandatc I(NEC to administer annual

assessmcDts at the efld of each academic year and computc the avemge results of each

srudcnt for purposes of obtaining thc final grade.

(v) 'l'he Conrn:ittcc further notcd that thc legislative proposal rvill emporvcr drc (labinet

Sectetary to makc regulations to provide mechanism to ensurc that pupils who complete

prirlrary school acccss secondary education while those who complete secondary cducation

school acccss highcr level of education and cater for thosc whosc who fail to take the annual

examinations.

Cotrrnittec Rccomnrcndation

'l'hc Cornmittcc ol;scrvctl tl)at thc lcgislativc proposal l'as timcly in light of thc proposcd
crrrriculurn rcvicrv. 'I'hc Cornmittce furtlrcr obscrved tlrat thcrc rl,as necd to put ncccssirry
structrrrcs inch.rding thc possibility of ndministering thc annuirl lcst through thc rrsc of ICf'.
'l'hc Cornmittcc thcrcf<rrc rccommcndcd thar thc legislative proposal shoulcl bc prrblishccl.
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Thc Committcc noted the need to carry out a comparativc research on administration of
examination actoss the rvo d in order 10 inform the consideration of thc Bill once it was
published.

Consideration of thc other Legislativc proposals on the agen(la vas dcfenec! to anothet
stt(tng.

MIN.NO.DC.D /084/2016: ANY OTHER BUSINESS
No any othcr busincss arosc

MIN.NO.DC. D / 085 / 2016: ADJOURNMENT

'fhe (ihaitperson adjour.ned the n-reeting at 1:30 pm

Siglcd
I-Ion. S aC egc, M.P

(cHATRPERSON)

Datc

,il

l





MINU'I'DS OT I'HII 63III) SI'I'TING OF THE DEPAITT]\,IENTAI, COMMII'TEIi, ON
IiDUCAI'ION, RITSITARCII AND TECI{NOLOGY IIELD ON MONDAY, 28'I'II
NOVEMBER, 20I6 IN PWANI I{ALL, NYALI IN1'EI{NATIONAI- ]}EACH I.IOTEL A'T
2.00PM

PRESENT
l. IIon. Sabina Chegc, M. P

- Chairperson
2. Hon. Yusuf Chanzu, M.P
3. Hon. (Dr.) Susan Chebet, M.P
4. Hon. Kemetl.r Okoth, M.P
5. Ilon. Geoffrey Makokha Odanga,

M.P

6. Ilon. Joseph Manje, M.P
7. I{on. Silvelse Lisar.nula Anami, M.P
8. Hon. Anthony Kimam, M.P
9. Ilon. Harrison Konlbd, M.P
10. FIon. Mohamed Adan Huka, M.P
11. Hon. Rose Rwamba Mitaru, M.P
12. Hon. ZuleikhaJuma Hassan, M.P
13. Hon. Halima Ware Duri, M.P
14. Hon. Joseph M'err"raki, M.P

IN AT'TENDANCE
National Assernbly Secretariat

l. Ms. FJorence Abonyo,
2. Ms. I -eah Wanjilu
i. Mr'. .lohn MLrgoma

4. Ms. Mugure Gituto
5. Ms. Annceta Gacheri

6. Mr. Iirick Karryi

7. Mr. .loseph MuliLrki

ACBNDA
1. Preliminaries

(D Prayers

(iD Introductions

APOLOGY
l. Hon. Julius Melly, MP

- Vice Chairpcrson
2. Hon. (Dr.) Christine Orabaka, M.P
3. I-Ion. Moses Injendi, M.P
4. Ilon. Ibren Nasla Ibrahirn, M.P

5. Hon. (Prof.) Hellen Sambili, DGH,
M.P

6. Hon. (Dr.) Wilbel Ottichillo, M.P
7. Hon. Richard Makenga, M.P

8. FIon. Cecilia Ng'etich, M.P
9. Hon. Mary Seneta, M.P
10. Hon. Eric Keter, M.P
1 l. Hon. Muliuki Njagagua, M.P

12. Hon. Jaled Odhiambo Opiyo, M.P
13. Hon. Michael Kisoi Munyao, M.P
14. I-Ion. Banticha Abdullahi. M.P

Director, Committee Services
l.'irst Cleik Assistant

Third Clerk Assistant

Legal Counsel II
Research Officer III
Fiscal Analyst
Audio Officer
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(iii) Comrnunication fl'om the Chair

(iv) Adoption of the Agenda

(v) Corrfirmation of Minutes of the previous sitting

(vi) Matlers Arising
2. Consideration of the I(cnya National Examinations Council (Amendment)Bill

(Scnate Bill No. 14 of 2015)

3. Any Other Business

4. AdjoummenV Date for the Next Siuing

MIN.NO.DC.D/3 69 12016 : PRELIMINARIES
The Clrailpelson called the ureeting to order al 2.20pnl aud thet'eafter a player was read. The

Cl.rairperson then welcomecl Hon. Mernbels to the two days retleat and gave the following
comrnunication:

i. The main objective of the retreat was to consider the Kenya National Examination

Cotrncil (Amendr.nent) Ser.rate Bills No. 7 and l4 of 2015, the Kenya National

Exarninations Council (Amer.rdment) Ilill, (No. 38 of 2016) by LIon. Alfred Masadia,

M.P, the Basic Education (Arnendment) Bill,20l6 by Hon. Grace .Iemutai Kiilui, M.P

and bricf on the Budget Policy Stater.nent.

Confir'nratiou of the Minutes of llie plevious sitting was clelblrecl to tlic ncxt sitting

'l'lte Con.u.nittee was infolmed that the aim of the KNIrC (amendurcnt) Act was to empower the

council to withhold, nullify or canccl rcsults ol candidatcs itivolvccl in irlegularities. lt was

in'tportant that 1hc council does not exelcisc its powcls a|bitrarily a1 thc dclriment of calrdic]atcs.
'l'lic tribunal is vicwecl as rlecessaly so as to check upou thc actions of thc council.

'l-he Conrmittee was then lakeri tllough tlte Kenya National Examinalion Council (amer.rdn.rent)

Senate Bills No. 14 of 2015 as follows: -

CI,AUSE: 2 Amendmcnt of thc long titlc
'l-o provide fbr the aspect ol' "establishment ol'examinations appeals tribunal" in the long title

l{cconrm cndation: Agrcetl to

)

MIN.NO.DC.D/370/2016: CONI,'IRMATION OF ]'I'IE MINUTES ['ROM'l'IIII
PIIIIVIOUS SITTINGS

MIN.NO.DC.D/37112016: CONSIDERATION OF I(ENYA NAI'IONAL DXAMINATION
couNCIL (AMIINDMENT) SENATIT IIILL NO. l4 OF 2015



CLAUSE:3 Amcndment of section 2(dcfinitions)
lntrodr.rction of tlre terrns

"county director of educatiori"; per the Ilasic Education Act, "technical and vocational education
per the 1'VET Act and "Tribunal" to mean 1he proposed exarninations tribunal.

Rccommendation: Agrccd to
.Iustification: -lhese definitions adopts the rneanings in existing legislation

CLA LlSli,: 4 I nsertion of a ncw part
Ngv scction 40A-establishnr cnt of the National flxaminations lribunal

Ilccomrncndation: Agrccd to

'Iustilication: The persons proposed to sit in the tribuual are so proposed in order to comprise an
independent and impartial tribunal. Thcse ale a person nominated by the JSC to offer legal
cxpe ise, teachers for their experience in teaching, parents representatives to advocate for the
rights of clrildren, TVET noulinee as a person with experience ir.r rnarking examinations.

Ncw section 40B-tenure of the tribunal
It is proposed that meurbers hold office fol foul years but eligibte for reappointment for a firfther
one tcrm
Ilccommendation: Agreed to with an.rendment; "A membel of the'l'ribunal shall hold olfice for.
a tenn ofthree years and shall be eligible for re-appointrnent for one further term ofthree years."
"The Chairperson shall hold office for four year and shall be eligible fol re-appointnrent for one
flurther tcrm of four years,"

,Iustilic:rtion:'fo guarcl against lack olqtrcturn

Inscrtion of ncw scction 40C-ltemuncration
llccommendation : Aglced to
Justification: It is proposed that mernbers may be paid allowances
Insertion of nery section 40D - vacancy in office of nrcmbcr
Rccommcndation: Agreed to
Justification: Instances leading to vacation ofoffice are proposed

Insertion of Scction 40E - Sittings of the tribunal
Rcconr m cndatiorr: Agrccd to with amendntent
.Iustification: thc place and tilnc of sitlings shall be as delernrinccl by the mernbers o1'the
tribunal. (lt should be standard and given a temr)

Inscrtion of section 40Ir - quoruru

l



Insertion of scction 40G- Jurisdiction to hear appcals

Rccommcndation: Agrced to

Justification: The tribunal shall hear appeals fiom the decision ofthe council 1o withhold cancel

or nullify results

Inscrtion of scction 40H - sccrctariat of thc tribunal

Rccommcndation : Agrced to

Justification: The CS may designalc a public ollicer serving in thc ministry to be thc secletary

to the tribunal and also other oflicers to serve in thc sccletariat.

Inscrtion of scction 40I- Appcals from the decisiorrs of thc council

Rccommendation: Agreed to with amenclments in (1); insetl "or an institution" ininiediately

ailer the wotd "Person"

Justification: Appeals to be in prescribed form, through the county education board (it is unclear

why an appeal is to be rnade thlor.rgh the board)

For urinors, appeals may be submitted by a parent or gttatdiau.

Appeals to be lodgcd within l4days frorn the date ofreceipt of tlie decision ol'the council

Inscrtion ofscction 40J- proccdurc ofthe tribunal
Ilccomm endatiorr: Atrtctrdtneut (-l) (a) & (b) I)rcpped.

.Iustilicntion: 'lhe Clonlniltce adopted Ilon. Agoi's pltlposal

Inscrtion ofscction 40K- Porvcrs of thc tribunal

Rccommcndation: Agreed to

.Iustification: Thc tlibunal is empowcred to take evidence on oath and suu lron witnesses

Inscrtion of section 40L- Dccision of thc tribunal on appeal

l{ccommendation: Agrccd to

Justification: The tribunal may conlirnr. set asidc tlte council's dccisiou or urakc otltcr

appropriate ordcrs.

Insertion ofscction 40M- enforccrncnt of ortlcrs for costs

l{ccomnr endation: Agrecd to

Justification: '['he ordels ol costs may be lilcd in the lligh Court attd deet.ned to be a decrce ol

thc l{igh Court hcllcc etlforccable as such

Inscrlion ol'scction -l0N- appcals to tltc lliglt corrrt

4

Ilccommcndation: Agreed to

Justification: Quorum is ploposcd as thtce tnelttbcrs



Rccommendation: Agrecd to
.Iustification: This is in line with the supervisory jurisdiction of thc high coul't under Article
I 65(6) (over quasi-j udicial bodies)

lnscrtion of scction 400- Ilulcs anrl procedurcs of the tribunal
Rccommcnclation : Agreed to

Justilication: 'lhe timelines given to rnake the rulcs nray bc too little. 1'[ris is noting tliat the
tribr-ural requires to bc established first. If rules arc not made within tlie proposed 9Odays the
tribunal will have breached the law.

CLAUSE 5: Amcndmcnt of Section 45

Rccommcndation: Agreed to
Justification: It inlorms an agglieved candidate ol'right 1o appeal

MIN.NO.DC.D137212016: CONSIDETIATION OF KENYA NATIONAL EXAMINATION
couNCIL (AMENDMITNT) BILL, (NO. 38 OF 2016) By HON. ALFR_ED MASADIA,
M.P
I'he Cornmittee was informed thal;

I. The Principal object of the Bitl was to amend thc Kenya National Examination
CounciI Act.

II. The Bill proposes to provide for disciplinary procedure before nullification of
examinations, the enhancement of the quality and control of examinations and to
plotect the basic rights of candidates as well as providing professionalism in
investigation of examination irregularities.

III. The Bill lurther provides for appeal nrechanism on decisions relating to cxamination
irregularities helcc establishing an Appeal Tribunal.

llecommcndation irnd Way lbnvlrd
-l'lrc Comnrittec rcsolvcd to tlrop lmendments by I.Ion. Agoi Alti'ctl Masadia, M,P and
adopt the 'fhc Kenya National f4xanrinations Council (Amcndmcnt) (No. 2) llill,2015
(Senatc Bill No. l4 of 2015) sinco it rvas morc claboratc antl conrprchensivc.'fhe Comnrittcc
hon,cvcr adopted thc follorving Clauscs flonr IIon. Agoi Alfrcd's tlill which rvcrc to bc
mct'gcd rvith the Clauses in Scnatc llill;
45li (3) 'l'ltc Appeals 'fribunal sliall within thirty days dcterminc an appcal rclating to

cxamination rcsult at plimary lcvcl.

(4) 'l'lie Appeals 'l'ribunal shall within sixity days clctelmine an appeal relating to exanriuatiou

rosult at sccondary levcl.
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45F A rnernber, olficer, agcnt ol staff of the Courcil whose ornissior.r and or commission leads to

an examination irregularity commits au ofleuce and is liable upotr conviction, to imprisonnrcnt

flor five yeal tertn, or a fine not excecdiug five million shillings or both.

'fhat Clause 45F should be movcd to clausc on offcnces.

MIN.NO.DC.D 1313/2076: CONSIDBIIA'IION OF KIiNYA NATIONAL ICXAMINATION
COUNCIL (AMIINDMENT) SBNA'I'E I]ILL NO. 7 OF'20I5

Members wcre informed that;
'fhe Bill souglrt to arnend thc Kenya National Examinations Council Act, No. 29 of 2012, to

ensurc that every candidate who has sat for examinations al the prin.rary and secondary school

lcvel is issued with the certificatc awarded to him or hcl by the Kenya National Exaurinat.ions

Council. Article 43 (l) (l) ol'the Constitution couf'cls on cvcry pcrsorl the right to cducatiou.

ln addilion, Aticle 53(l)(b) of the Constitution conl'els on cvcly child the right to fi'ce ancl

cornpulsory basic education. The riglrt to cducation includes the Light to receive a certificate as

evidence of such education. The withholding of a celtilicale issued to a child would thereforc

letlcr the light ol the child to education which culminates irr tlte submissiou of a celtillcate to the

child. Similarly, the withholding of such certificate hampcls thc ability of the child to pursue

furtliel education should the child intend to undertake furthcr cducation. -lhc 
state slrould thereforc

takc nteasures to ensule that cel'tificatcs awatded atc issucd to candidates.

CI,AUSII l: Sholt titlc -Kenya National lfxarninalions Council (Amcnclment) Act, 2015

Ilccomnt entlatiou: Agrced to

"examination centre" ureaus a school ol any other institution or plemises used to adntinister

exantiuatior"rs conducted b or on behalf olthe Council with rcgard to candidates at the primary ol'

secorrdary school levcl;

Rccommcndation: Agreed to

Justificatiou: Institulion or prenriscs approved and legistclcd by thc Council for purposes ol'

adnrinistcring Cotrncil l-lxanrinations

CLAUSE 3: Proposal- new subscction (3)
't'he principal Act is arnended in section l0 by inserting the fbllowing new subsection

imurcdiately altel subsection (2) -

t,

CLAUSE 2: proPosal- nov dcfinition

Scction 2 ol the Kenya National Examinations Council Act, helealler refelrcd to as "thc

pr.inciple Act", is amcnded by insclting thc Ibllowing ncr'v dcfirrition imrnediately altcr thc

definition o1' the wold "Examination"



(3) A persorl who contravenes the plovisions ol'subsection (l)(b) corrmits an offence and

shall be liable, upon conviction, to a finc not exceeding two hundred thousand shillings or to

imprisonment for a term not exceeding six months or both.

Recommendation: Amendmctrt Dropped

Justification: Provided for in Clause 7

CLAUSE 4: Proposal- new scction 45A

The principal Act is amended by inscrting the followiug new sections irnmediately after section

45-
45A. (1) The Councit shall, upon leleasing the I(erTya Ccrtificate of Primary Education or

the I(enya Cerlificate of Primary Education or the Kenya Certilicate of Secondary Education

exarnination fesults, transmit the result slips of all candidates to the rcspective examination

centers within a period of one monlh fi'oln the date of release of the results.

(2) A tread-teacher or principal of an examination centre shall release to the respective

carrdidates, the result slip received undel subsection (l ).
Recommendation: Agreed to

Justification: to specify the that result slips be released and transmitled within a specified

tirneline. KNEC will be mandated to transmit the rcsult slips to exatnination centres within one

month from the date of lelease of national examination results (it specifies KCPE and KCSE).

Rcconsider an arnendment to cover other exams otfered by KNEC.

CLAUSE 5: Proposal- ncw scction 45AA
45AA. (1) The Council shall, within a period of two months fiotn tl.re date of release of

the Kenya Certificatc of Prirrary Education or the Kcnya Certificate of Secondary Education

exanrination results, transit to the exarnination centres, the ceflificates of the respective

candidates who sat lbr the exatninations.

(2) The head-teacher or principal of an exanrination centre shall not withhold the

certificate awarded to a candidate under this Act.

(3) A candidate shall, in collecting his ol her certificate, verify the accrtracy o1'the

particulals as set out in the celtificate including

(a) thc candidate's narne and index number;

(b) the name and codc of the examinatiou centrc, and

(c) the grades ofthe respective subjects and the mean score.

(4) A candidate who identifies a discrepancy in the certificate issued shall notify the

Council of such discrcpattcy within thirty days of the receipts of the cel'tificatc.

(5) The Council shall recti! any disclepancy notificd by a candidate under subsection (4)

within a period of thirty days 1i'om the date of such notification-

(6)'fhc Council shall meet the costs ofrcctifying any discrepancy notified by a candidate

r"urdcr subscction (4).

1



Rccommcndation: Agreed to with amendr:rents in sections (3) insert .,(d) phorograph,,; (4)
insert the phrase "by wliting" imnrediately after the wold "council"; (5) delete ,,thirty days,,and
substitute with "ttu'ee months"

Justification: The proposal relatcs to issuance of certificates after release of KCI)E and KCSE
exatnination lesults. l'he effect will be that the KNEC will be require to transnlit certil-rcates of
candidates who sat the cxanrs within a peliod of two months frorn exam results release dates. In
casc of any discrepancy ir is ploposed that a complaint may be lodged with KNEC within 30
days of receipt of the ccrtificatc. KNEC will then liave 30 days to urake any recrification. KNEC
will bear any costs incidcntal to the rectification.

CI-AtlSli 6: Proposal- rrov scction 451]

45B. (l) The Council shall for the purpose of lacilitating the ideutification ol the
candidate to whom a cerlificate is to be issued under section 45A, ernboss on each certificatc
awarded by it to a candidate, the photograph of the candidate with respect to whom the
certificate is awarded.

(2) Every head teacher or Principal of an examination centre in wtrich an examination at
the prinrary or secondaty school levcl is adruinistcled shall, for purposes ol' subscction (l).
submit to the Couucil the photographs of candidalcs who have been r.egister.ecl to undeflakc
exarninations in that cxaminations ccutte in such form and within such tirne as thc Council ltray
dircct.

(3) A pelson wlto contLavenes the provisions of subsection (2) cornmits an offencc ancl
shall be liable, on cotrviction, to a fino not exceediug cight liundled thousand shillings or to
irnplisonment lol a tenn liot excecdillg olie year or to both.

llecornrncntlir{ion : Arncnrlnrerrt I )ro1tltcd

Juslilicrtion: I)r'ovidecl Ibr uudcr claLtse 45AA(3)

wat' forrvard: 'l'hc (-'larrscs should bc rcnunrbcrctl antl inscrt Nov Clause 44A on
vcrilical ion ol result slip.

MIN.No'lxr.l)/374/2lll6: (loNsll)llRA'l'loN ol,' 1'ttti I],,\SIC ti))UC;\'r'toN
(r\N4liNI)NIIiN'l') Illl,l,, (No. .15 ol 20l(,) l]\/ IION. (;l{r\('ti.lt,lN,tttt'AI Iflt,t'ut. t\,r.r,

Nlcrnlrt.rs rr t re ittlirrrrrcrl tlrrrll
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(7) A person who contravenes the provisions of this section comnrits an offence and shall
be liable, on cotlvictiou, to a fine not exceediug two hundletl tliousand shillings or to
imprisonment for a terrn r.rot exceedirrg six month or to both.



'fhe Bill sought to ameud the Basic tsducation Act, No. l4 of 2013 to provide for the distribution
of fi'ee sanitaty towels to every girl child legistered and enrolled in a public basic education

institution.

CLAUSB l: Short title -'fhe Basic Ilducation (Aniendment) Act, 2016
Recommendation: Agreed to
Justification:

CLAUSD 2: The IJasic Edr.rcatiorr Act is ameuded in Section 39 by -
(a) deleting the word "and" appearing in paLagraph (i);

Rccommcndation: Agreed to

(b) inserting the following new paragraph (j) -
(k) pLovide free, sufficient and quality disposable sanitary towels to every girl
child registered and enrolled in a public basic institution who has reached pubelty.

Rccommendation: Agleed to

Justification: 'l'he proposal is in furtlieranoe of futicle 43(lXb) on tlie right of every person to

the highest attainable standard ofhealth. Also A. 53(l)(b) on the right of every child to free and

compulsory education and 53(l)(c) on the light of every child to basic nutrition, shelter and

health.

Many needy girls miss school duling menstrualiou due to lack of acoess to disposable sanitary
products. While there are sevelal projects geared towards assisling girls who have attained
puberty with sanitary products, it is notable that thesc projects alc mainly spearheaded by plivate
individuals ancl institutions while the Government has not played an active role in addressing the

challenge.

CLAUSE 2: Section 88 of the Principal Act is amended in subsection (2) by -
(a) inserting the word "and" immediately after the wold "development" appearing in

paragraph (Q;

llccomrncndation: Agreed to

(b) inserting the following new paragraph imrnediately aftcr paragraph (f)
(g) the acquisition of sufficient and quality disposable sanitary towels to everJ

girl child registeled and enrolled in a public basic education institution who

has reached puberty.

Rccommcnclation: Agrced to with arnendment to (g); "the acquisition of sullcient and quality

sanitary towels to every girl cliild registeled and eurolled in a public basic education institution

who has leachcd pubelty, and provide comfortable and saI'e environrnent for disposal."

9



Way forrvnrd:
Thc Bill should prot'idc for conditional capitation to schools so that thc schools cnn bu1'thc
Sanitary torvcls.

MIN.NO.DC.Dl375l20t6: BllIIiF ON TIIE PLOPOSED BASIC IlDUCATION
(AMITNDMENT) tllLL,20t6BY HON. KI'NNBTI,I OKOTI{, M.p
I lon. Kenrreth Okoth inlormecl tlie Conrmittcc that thc proposed lcgislative proposal was meaut

to amend the Basic Act, no. 14 ol 2013 1o plovidc fol establishment of Public Plivatc I)artncrship
schools, as a category ofschools in Kcnyei apafl from the public and privalc schools.

1'hc proposed alucttdtnent itrtends to iniprove thc quality of education service dclivery in Kelya
since Public Private Partuership spor.rsorcd schools bring together thc reach of thc Govclnpicnt
systcnr with the innovation ol'tlre private sectol so as to irnprove thc quality of the education

system as a whole.

Rccommendation: The Conrmitlee lecomrnended the llon. Ir4embcr fbr the initiative and

resolved to delibel'ate on the l)roposal once it's cornmilted to the Departmenlal Committce o1
Education, I{esearch and l-echnology.

MIN.NO.DC.D 137 6 /2111 (t : ANY O't'[IElr BUSINDSS

No any other busiuess ar<lse.

MIN.NO.lXr.l)/37 7 lltl I 6: A I).lOU ItNM llNl'

The Chairperson adjourned the rneeting at I :30 pnr

S ign r:tl

lIorr. Sa binl ( ihcgc, J\{.1'

(crrA lltPr,)rsoN)

l):r(c.... 14t
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REPUBLIC OF KENYA

NATIONAL ASSEMBLY
ELEVENTH PARLIAMENT _ FOURTH SESSION

ln the Matter of consideration by the National Assembly - The Kenya National
Examinations Council (Amendment) Bill, 2Olo

Article ll8(l)(b) of the Constitution provides that, " Parliament shall facilitate public
participation and involvement in the legislative and other business of parliament
and its Committees." Standing order 127(3) states that, "fhe Departmenta/
Committee to which a Bill is committed shall facilitate public participation and shall
take into account views and recommendationt of the public when the Committee
makes its report to the House".

The Kenya National Examinations Council (Amendment) Bill, 2gl6hasundergone. First Reading pursuant to Standing order 127(3) and is now committed to the
Departmental committee on Education, Research and rechnology for
onsideration and thereafter report to the House.

D Pursuant to Article 118(l)(b) and Standing Order 127(3), the Committee invites
interested members of the public to submit any representati ons they may have on
the said Bill. The representations may be forwarded to the Clerk of the National
Assembly, P.O. Box 41842-OOIOQ Nairobi; hand-delivered to the Office of the
Clerk, Main Parliament Buildings, Nairobi; or emailed to clerk@parliament.go.ke;
to be received on or before Tuesd 25thOctober, 2016 at 5.OOpm.

JUSTIN BUNDI, CBS
CLERK OF NATIONAL ASSEMBLY

SUBMISSION OF MEMOMNDA
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REPUBLIC OF KENYA

OFFICE OT' TIIE ATT()RNEY-GEIIIRAL
A

DEPARTDIENT OF JI'S;TICE

Ref. No. 199/1/45

The Clerk of the
National Assembly.
Parlianrent Buildings"
P. O. Box 41842"00100.
NAIF.OBI.

Date: l3th July, 2015
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kE: PRt-PtJBLICATION 5CRUTINY:
THE BASIC EDUCATION (AMENDMENT) BILL' 2OI5

\oirr letter t.ef. no. KNA./tDt-,C/CORW'2O1/(62) dated 7il'July, 2Ol5 refers'

'fhe proposed tiill has as its nrairr purPoJe the provision of sarritary tolvels for

fenraie students of pubescent age in ali basic education institutions.

With due respect, the Bill is not advisable because-

(a; the provisions are vague.
"sufficient and quality rlisposable" sanitary towels can be interpreted

very differently by different persons. rending it difficult to implement,

(b) the Bill has cort implications, and should therefore be considered by the

Treasury.

@ r+
SHERIA HOUSE' HARAMBEE AVENUE

P.O. Box4Ol12 - OOIOO, NAIROBI,KET{YA. TEL:+254 20 222746112251355/0? I I944SS55 / 0732529995

E-MAIL: inio.statelawomc@kenya.So ke WEBSITE: www attomey-general'go ke

DEPAKIMEI.IT OF JUSTICE
CO-OPERATWE BANK HOUSE, HAILESEI-ASSIE AVENUE

P.o. Box 5605?-00200, Nairobi- Kenya TEL: Natobi 2224029 I 224033?
E-MAIL: legsl@justice.So ke WEBSITE: www justicc So'kc

E@IglS0 9001 : 2008 Ccdfi.l

p}.,



(c) the Bill concerns a matter which can be dealt with adequately at county
level out of the various Funds established by the covernment at that
level.

E. M. NG'ANC'A
Senior Deputy Chief Parliamentary Counsel
FOR: ATTORN EY CENERAL

l3th July. 2015
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'l'elegraphic Address: 2292 1

FINANCE.NAIROBI
Fax No.r 310833
Telcphone 2252299

TH!] NATIONAL 1'REASURY
P.O. Box 30007'00100

NA IROB I

KENYA

Ref: RES l"06UL5/01 (4) Date:LLth August, 2015

Mr. Justin Bundi
Clerk of the National Assembly
Parliament Buildings
NAIROBI

Dear

PRE-PUBLICATION SCRUTINY OF THE PROPOSED BASIC

Ig4llo_[r4ryFrpxltUtEslqLar]yErB_qrql&?
Your letter Ref.KNA/EDUC./CORR/2015/ (62) dated 7th 1uly, 2015 on
the above subject refers.

We have noted your request for comments on the legislative
proposal to the amendment of the Basic Education Act to provide
free, sufficient and quality disposable sanitary towels to every girl
child registered and enrolled in a public basic institution who has
reached puberty.

We concur with this proposal, however the financial inrplication may
not be affordable and sustainable in the Medium Term, with the
estimated budget requirement of Kshs.2.14.billion. ln the Fy
2015116 Budget the provision of sanitary towels is Ksh.400million.
This will therefore result into a financial gap of Ksh.1.7billion. The
National Treasury is not able to provide this funding. Attached
please find the National Treasury Memorandum on the Basic

J"^\

?



Education (Amendment) Legislative Proposal, 2015
necessary action of the National Assembly.

Yours t*.o*[n
)

for the

ISO 9OO l:2OOa

MUTUA KILAKA, CBS, SS
PRINCIPAL ADMINISTRATIVE SECRETARY
FOR: PRINCIPAL SECRETARY/NATIONAL TREASURY

2



THE NATIONAL I'REASURY'S COMMENTS AND

RECOMMENDATIONS ON THE BASIC EDUCATION (AMENDMENT)

BILL,20I5

Background

l. This Bill seeks to amend the Basic Education Act, No. 14 of 2013 to provide

for free sanitary towels to every girl child registered and enrolled in a public basic

education institution upon attaining puberty. This recognizes the right ofevery girl

child to education and proper health care and in particular reproductive health. It is

clear that lack of sanitary towels is one of the causes ofabsenteeism amongst both

Primary and Secondary school-going girls in the country.

2. Clause 3 seeks to amend section 88 (2) of the Principal Act by providing that

the Cabinet Secretary shall make provision for the acquisition of sanitary towels

while preparing the annual estimates of revenue and expenditure for the

Department. This is to ensure that funds are availed for the purchase and

clistribution of lhe sanitary towels.

3. The National Treasury notes that Section 30 (l) of the Basic Education Act

makes it mandatory for every parent who has a Kenyan chitd or a child who resides

in Kenya to ensure that they attend school regularly. IJowever, some parents may

not be able to afford sanitary towels and can be an impediment for their children to

attend school regularly. Therefore, by providing free sanitary towels the

Govemment will discharge its obligations of ensuring access to education and

reproductive health.

C)bservations

llPage



4. The enactment of this Bill shall definitely occasion additional expenditure of

public funds through the normal govemment appropriation. During the current

Financial Year 2015116, the Government has provided KSh. 400 million for the

sanitary towels to girls.

5. School enrolment for girls who need to be supplied with sanitary towels

stands at 1,933009 for primary and 1,035,827 for secondary schools. The cost for

the total coverage will be KSh.2.l4 billion per year. This cost covers purchase

and transportation of the towels to schools for 9 months in a year.

6. 1-his activity has been allocated KSh.400 million in the FY 2015116

Iludget. Ihis will cost the exchequer an additional KSh. 1.7 billion to cover all the

girls.

l(ecoin ntcrrtlation;

7. 'Ihe National Treasury notes that this is a noble idea to reduce the

absenteeism of the girl child especially in the primary school level. However the

resources required are quite high considering the econornic conditions and the

prevailing priorities ofthe government. l-he activity cannot be financed at once and

therelbre this nray be done progressively.

2l
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KENYA LAW REFORM COMMISSION

"A vibrant Agencylor rapoBtw la$ Rlfot t

Telegrams: "LAWREFORM" NAIROBI
Telcphone: Nairobi, +254-20-224 I I E6 t224 I 20 I
Fax +254-20-2225786
www. i nfo(r)klrc. go.ke

Whcn replying plcasc quote

o"""KtR(/----------------,Ft&,53(60)

KENYA LAW REFORM COI{MISSION
REINSURANCE PLAZA

3RD FLOOR
4 TAIFA ROAD

PO. Box 34999-00100
NAIROBI, KENYA

l4,h Juli, 2015 
10'

The Clerk of the National Assembly
Clerk's Chamber
Nattonal Assembly
Parliament Building
P.O Box 41842-OO1OO
NAIROBI

(Attn. Mr. Michaei R. Sialai)

,\,l
\,_

'(l)
M,t*^'-oDeai

Yours

./' I 9^ CMl-'.

Joash Dache, MBS
Secretary/Chief Executive Offi cer

KLRC

Encl.

S +

b45\r-

RE: PRE-PUBt.lcATloN scRUirNy oF THE pRoposED BAsrc EDUCATToN(AMENDMENT) LEGTSLAT|VE pROpotAL, 2Ols

Kinrlly refer to your retter Ref.No.KNA/EDUC/CORw2o1s/(62) of 7rh Jury. 2015 on theabove subject.

Enclosed herewith prease find commission's commentr on the pre-pubrication Scrutinyof the Proposed Basic Education (Amendment) Legislatlve proposal, 2O15.

As alwalrs, rve thank you for your Jupport to the Commisrion.
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.IHE I]ASIC IiDUCAl'ION (AM I'NDM II,GISI,ATTVI,] PtiN'l) ROPOSAI,.20I5

IN'|RODU gIION

Pttrstt;urt lo thc provisiotrs ol'Skur<ling ()rrlcr Nr>. ll4 (ll) (h), llris lcgislativc 1>roposal has bccn
[clcrrc<l to thc l)cpartrrtcnt;rl Cornnrittcc orr lidur:ation, Rcse;rrch anrl 'ltchnol.gy for ils prc-

Jrublication scrtttitty. 'l'lrrorrgh thc Clcrk ol thc Nation:rl Asscrnbly, l1c Kcpy,a Lrw Ilclbrrn
(lotnlrlission lt:rs rcccivcrl thc s;J<l Irgrslativc l'roposal an<l will proccc4 [o courplcll as 6cleundcr.

oBIECTIVE OF'I'H]i I,DGIS PROPOSAL

1'hc prirwul'obiect ol tltis llill is tr> amcnrl dre Basic l,l<lucation Act No. 1,tr ol 20lB to 1>rrx,i<lc Ii,.
thc rlistributi<>n ol'licc sanit;uy towcls to cvcry grl chikl rcgistercrl an<l cnr-r>llcrl in a public basic
r:<lltcaliotr iltstilrttiort uDoIr allailritrg yrubcrty. '-l'his arncntlmcnt h;rs bccn grrrun<lcrl in Arriclc ,lll
arrrl .5ll ol thc Constitrrtion.

Wc arc rvcll alvarc thal Arti<:lc 4il (l) (a) provirlcs t.hat: "Every person has the right to the highest
auainablc standards of health which incrudcs the right to health carc serviccs, incruding
reproductive health care'"'[-his l-cgislativc propos;rl ; so takcs r:r>gniz:ur<:c o{ tlrc riglrt.s c1t1:1c6erl
run<lcr Articlc 5i.] ol thc C()nstitution rvith Articlcs jg (l) (b) Jrrr;r,i<ling lirr thc riglrt ol.cvcry chikl to
Ii'cc aIr<l tlrnPulsory t:<luc:rtiotr iurrl Articlc 53 (l) (c) pnrviding lbr tlc riglrt ol cvcry child to basic
nrr(rit.ion, shcltcr and hcallh.

It is againsl dtis back6"n;tuxl alrrl in Iullillnrcnt ol tJrc provitlcrl constitulional Jrrovisiols drat Clarrsc
2 ol thc llill sccks to ilrhr;tltt('c :t rlc\v paraSl:qrh un<lcl Scction i.|9 ol thc llasic Iidrrcaljon Act kr l,"
ntttrtbcrc<l (k) antl which s(;rtcs lllirt.: "It shall be the duty of the Cabinet Secretary to: (k)...providc
[ree, sufficient and quality disposable sanitary towels to every girl child registered and enrolled in a
public basic institution who has reachcd puberty."

't'hc Bill also sccks to iuuclrrl Scction 88 ol thc llasic lilucarion Acr No. l4 ol 20lB by inserling a
ncw paragrallll (o bc trutnl>ct'cd ft;) arrd thc sarnc is to rcad as lirllorvs: "The annual estimates shall
make provisions for all the estimatcd expenrlihrre of the Dcpartrnent for the financia.l year
concerned and in particular shall provide for- the acquisition of sufficient and quality disposable
sanilary towels to every girt child registered and enrolled in a public basic instih.rtion who has
reached puberty

Ll'l'rvu,



adolescence when

cmerge.'

PL]BI.]R'|Y

.1.5c wor<l ,.puberty" is tlclirrcrl jn t-hc Collins Dictionary :x: '-I-he period at dre beginning oI

thc sex glands becomc functional and the secondary sexual characteristics

l,rlccrl in t;c c:rsc ol Thc Statc of Oregon vs. Ronnie Scotl Maycs, 2008 tlrc ()rcgon (irttrt ol'

Alrllcal ;arl tlrc ()J)lx)rlunit), to dclinc lltc rvr>trl "Pubcrty" :rtrtl ;ttortottttccrl tllat: "Arain, as a

qucstion of statutory conslruction, wc bcgin widr an analysis of thc tcxt of thc statutc in contcxl

We note at the og1set drat tltc text "post-pubescent,' as used in ORS 163.700(2) (b) is ambigrrous.

.Io s,ut, Webs6r's docs not contain a stand-alone definition o[ "post-pubcsccnt." Howcvcr, it docs

definc 'pubescenl' as "arriving at or having reached puberty: charactcristic of or rclating to this slatc

1.1,, Webster's.l6ird New Infl Dictionary 1836 (unabridged ed. 2002). In tum, 'pubertv" is dcfured,

as "t.hc C() tion of bc or thc od first ca ble of re uc scxua-llln

markcd ltt of thc ur.l o dcvclo mcnt of s

r nrnatcs the Iirst

scx charactcristics and in thc

ce of rncnstruation ilt thc lcurirlc " (I')ulrhasis
urnan iurd inh

nriuc)

Wc arc conviDccrl that in ariving :it a dcliDitioD ol t]le word pube rty, iutd takir)g ink) cousi<lcradon

tltat t1,is lcgislativc l'roposal is p:ulicularly cottccnrc<l u'it.h thc llrovisiolr ol licc, sulliciclrt, quality

sanit;uy towcls Ibr cvery girl drild rcgistcrcd and curollcd ilt a public l>asic iustitution, wc prolx)sc

that the worrl ,,pul)crty" bc spccilically dclinctl as "the period at the bcsinnine of adolescencc

m:ukcd thc Iirs currcncc of l.r in tho fcmalc."t C

GIITL CI{II,D

I note tSat u.tlcr Scctjon 2 ol'thc llasic I'ltlucatiou Act No. l,l. ol 20ll'), lltc uortl "t:hild" is rlcllnctl

as 
,,child" msans an individual who has not auaincd the age of eighteen ycars;

COMMENTS

I( is our consi4crctl yicrv that t.hc lbllolviug rvor<ls conkrincd in dtc yrrolxrsctl :uucndments shoul<l

lrr: rle fi,c<l a.d i'sertctl iu Scction 2 unde r lhc Iutcrpr-e talJon ol'tlrc llasic lidr.rcation Act No. 14 ol'

201 3.



'l.llc llill in PloDosilrg atrtctt<llttcnls <lctr<>lcs lh:rl the li'cc, sullicicnl anrl <ltrzr.lity sanitary t6lvcls slrall

bc Jrrovidcrl to 
"''crJ' 

"girl chikl".........'l'hc rvorrl "girl child" <:an bc rlclinc<l as a,,a femalc

individual who has not athined the age ofeightcen years.,

PRO'I'ECTION OTHONS AND ASSOCIATED POTENTIAI, IIISKS

A sutvcl' cott<ltrctctl Iry tlrc Kcnya In<lustrial llcscar-ch artrl Dcvcloprnt:nl Institllc lcklctl tlrc
lirllowing inlirrrrtaliott ort lltc :rrlvzurtagcs arrrl disarh,:urtagcs on thc pr.otcclisl o1tli91s:

l)isoo parls lra'c argir;rl>ly bccrr rcg:rrrlcrl ;rs a lrcalth ll,'cal t() tlrc uscrs. 'l'lrcy lra,c lr.crr

Ittanttllctrtrc<l lJrr<xtglr cltclnic: proccsscs suclr :rs cltlorinc bleaclring rvlriclr r-clcascs rlioxil as a

byproduct. 'l'lrc tltost l)()lcltt (:alcill()8cn knorur to scicnce, risks lirr cntl.,rlelrigsis (an iplbctrol 61.

tltc utct'itrc lining), strPDlcss lltc inrtnrrnc systcnr, inclcasc tlrc risk ol pclvir: inllarnrn:rtory rliscasc,

rctlucc lcrtility, antl lxrssibly inlcrl-crc with norurzrl lctal iind chil<lhocxl dcvcloprncnt. A<lrlitivcs

suclt as li'a5n-anccs anrl rlcotlot'iurts, ;rltsorbe ncl, age nt-s and wct-su'cngdr :rgcnt olicn, l)oly-sorbatc,
ur-ca Iiurnal<lch1,rlc c;ur also causc allcrgics arrr[ skin rcadions.

Re usable pads ;u'c ttnlty'gicnic il'Irol rvashcrl drororrghll, bclirrc alrl alicr rrsc arr<l oficu lcak rlrrc t<r

ltoor absorbctlcl'. 'l'llc Ltst--rs also nccrl lo lrave atr:css to lvatcr:ur(l soap lil.rvaslring lhc Jrarl :rlicr.

c;rch usc which bccorncs a challcngc (o thc nr;u1;inirlizcd poor sclxxrlgirls.

, Irt Kcnya, ttllcmploylrrclrl ratc st:ur(ls at 54% and 58% ol thc p<4rulation livc ip a|jcct povcrty.

Courttrcrcial Pads at'c tt>o cx1>ctrsivc lbr nrost urrdcrprivilcgc<l schoolgirls :ur<l youqg woprcp 1s

' such drcy opt li>r l<;rv c<tst rcusablc ckrtlt pads which horvcvcr, irrc unhygicnic and uncorpfbrlablc.

( A" initi:rt.ivc to tn:rkc avirilablc sustain;rl)lc kxv cost, salt, ;rbsorbcnt and <lcgrarlable quality salitary

lxrrls to thc pool schoolgirls atr<l yotrng worncn is ncccssa-ry. 'fhis cir,n bc rcalizc<l l>y dcsi;,1ing,

<lcvcloPing antl 1lr<xlttcittg sanilaty llads usirrg localll, availablc uratcri:rls li-onr biunboo 1>lant :urd

krrv cost s;uri(ar1, pad uraking invcntiorr

It is inrpcrat.ivc tltat drc lvord sartitaty k>lvcl is dclincd in the inlcrpt'ctati<xr scction. Considcring t|c
cltallcngcs ltoscd alrovc, wc l)rol)osc thal tlrc word sanitaly torvcl :rs rv<>rrlcrl in drc pr.glxrscrl

arrcn(hncll(.s bc dcfincrl r<r include quality disposable pads, reusable pads and degradable pads.
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