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PREFACE

Mr. Speaker, 5ir,
Mandate of the Committees.

The Departmental Committee on Justice and Legal Affairs derives its mandate
from Standing Order'198. while schedule Il of the 5tanding Orders rnandates
the Committee to consider the following subjects:-

i) Constitutional Affairs;
ii)The administration of law and order (Judiciary. police and

prisons department, community service orders);
iii) Public prosecutions;
iv) Elections:
v) Integrity; and
vi) Anti-corruption and human rights

The Committee oversees the following Ministries/Departments

i)Ministry of Justice. National Cohesion and Constitutional
Affairs;

ii)5tate Law Office;
iii) The Judiciary:
iv) Kenya Anti-Corruption Commission:
v) lnterim lndependent Electoral Commission; and
vi) lnterim lndependent Boundaries Commission

The committee on Delegated Legislation is established under standing order
197 to, among other functions:

i) ensure that statutory instruments are laid before the House as

may be provided under any written law and scrutinize such
instruments to ensure that they are consistent with parent
5ta tu tes:

ii) Unless otherwise provided for either expressly or by
implication under any written law.all subsidiary legislation



shaIlbetabledbeforetheHouseuponpublicationinthe
KenYa Cazette; and

iii) The committee may recommend that the House resolves that

any particular subsidiary legislation be annulled'

The 5tanding order also requires that all subsidiary legislation be tabled

before the House upon publication in the Kenya Cazette'

Joint SittinSs

PursuanttoprovisionsofStandingOrder'l85,theCommitteeonDelegated
Legislation and the Departmental Committee on Justice and Legal Affairs

resolved to hold joint sittings to consider the respective appointments of

Director and Assistant Directors to the Kenya Anti-Corruption Commission'

and report to the house.

The Committee has held two meetings. The minutes of these meetings are

appended to this rePort.

Membership

The Joint Committee comprises of the following members:-
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Mr. Speaker, Sir,

It is our pleasant duty and privilege, on behalf of the committee on
Delegated legislation and the Departmental committee on Justice and Legal
Affairs to present and commend this report to the House for adoption
pursuant to Standing Order lBl.

Thank

Signed

you

HON. AMINA ABDALLA. MP
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ln the course of executing its mandate, the Joint Committees' attention was

drawn to the contents of Kenya Cazette Vol. CXI No. 77 Cazelle Notices
No. 9300 and 9301 laid on the table of the House on September 3. 2OO9 by
Hon. Isaac Ruto. MP on the re-appointment of the Director and two Assistant

Directors of the Kenya Anti-corruption Commission.

During debate of the said Notice. it became clear that the issue fell within the
mandate of the Departmental Committee on Justice and Legal Affairs since

KACC is one of the bodies under its jurisdiction

Since the appointments were made vide Cazette Notices in exercise of
powers confered by an Act of Parliament, the Committee on Delegated
Legislation found it neces5ary to scrutinize the Cazette Notices to confirm
whether they were in conformity with the parent statute.

The two Committees held two sittings, and further heard oral presentation
from the Minister for Justice. National Cohesion and Constitutional Affairs.
The committee also received and considered written memoranda from the
lnternational Commission of Jurists- Kenya Section and the Law Society of
Kenya.

After deliberations and consideration of the presentations made to the
Committee. the Committee found as follows:

1. PROCEDURE OF APPOINTMENT OF DIRECTOR AND AssIsTANT

DIRECTORS OF THE KACC.

The procedure for appointment of the Director and the Assistant Directors of
the Kenya Anti-Corruption Commission is set out in section 8(3)(a)&(5) of the

Anti-corruption and Economic Crimes Act, No. 3 of 2003 (herein after

referred to as the ACECA) and paragraph 3 (l&2) of the First Schedule 1o the

Act, reproduced herein below: Section 8(3) and @)) of the Anti Corruption
and Economic Crimes Act provides that:-

INTRODUCTION



(3) The Director and Assistant Directors shall be pertont recommended
by the Advisory Board and approved by the National Assembly for
appointment to their respective positions. I

(4) On the approval of a perton by the National Assembly under
subsection (3), the President shall appoint the person concerned to the
office in retpect of which the approval was given.

(5) The terms and conditions of seruice of the Director and the Assistant
Directors shall be determined by the Advisory Board.

Paragraph 3(1).(2) of the First Schedule to the Act ) provides that:-

(l)The term of office of the Director or an Assistant Director shall be
five yeart:
Provided that an Assistant Director may be appointed for a term of four yeart to
avoid having the AJtittant Director's term expire on or around the time the
Director's term expires.

(2) A person who has held office as Director or Assistant Director may
be reappointed, but may not terve at the Director for more than two
terms or as an Attittant Director for more than two terms.

This was indeed the procedure followed when the Director and the Assistant
Directors were first appointed. This procedure wat again recently followed in
the appointment of two assistant directors for their second terms.

One of the serving Assistant Directors, Dr. John Mutonyi, served a full first
term of four years. which came up for renewal in June, 2009. To be
reappointed for a second term by the President, the KACC Advisory Board
recommended him and the National Assembly approved the
recommendation. as if he had never served previously.

2. WAS THE ABOVE PROCEDURE COMPLIED WTH IN THE PRESENT

REAPPOINTMENTS?

('



The Joint Committee finds that the procedure as set out in the Act and

the Schedule was not followed in making the re-appointments'

It must be noted that the wording of the Cazette Notices by referring to

section 8(3) and (4) of the Act implies that the appointments were done

on the recommendation of the KACC Advisory Board and approved by

the National Assembly. and impression the Committee found

erroneoui. lndeed the committee received a letter dated 2'd September,

2009 from the chairman of the KACC Advisory Board. which, quoted

verbatim at para 2, saYs:

"This (appointments) was done in complete disregard of the ACECA Act

section 8(3) and (4) of the Act that states that the Director and Assistant

Directors shall be persont recommended by the Advisory Board and

approved by the National Assembly for their resPective Potitiont."

The same letter concludes thus:

-we wish to make a special appeal to your committee to do all that it
possible to nutlify those appointments to Preserve the integrity and

independence of the Commission and the role given to Parliament

under the Act."

The letter referred to above is annexed to this report at Annexture l.

The Committee also heard from the Minister for Justice and

Constitutional Affairs that the President was not required to seek the

recommendation of the Advisory Board or the approval of the National

Assembly because the persons being appointed had undergone the same

proceis in the initial appointments and there wa5 no provision for re-

vetting the officers.

According to the Minister, a reaPpointment under the First Schedule at

Section 3(2) did not have to follow the procedure set out in the Act

and the president was perfectly in order to make the re appointments.

As to the reappointment of Dr. Mutonyi, the minister was of the view



that though he had been subjected to re-vetting it was not mandatory
and this should not be seen as setting any precedent.

The Committee considered and rejected the views of the minister that
the said para 3(2) could be read in isolation of the main body of the
statute, especially section 8(3), (4) thereof.

Para 3(2) of the schedule read on its own does not state that the
president shall reappoint the Director and Assistant Directors without
the recommendation of the Board and approval of the National
Assembly. The powers of the president to reappoint are anchored in
section 8 @) of the ACECA. These powers cannot be exercised without
complying with Section 8 (3) thereof.

Furthermore if there was to be a doubt on the procedure of
reappointment one has to refer to section 5l of the lnterpretation and
Ceneral Provisions Act Cap 2 which provides as follows;

5l (l) "Whereby or under a written law, a power or duty is

conferred or imposed upon a perton to make an appointment or
to conttitute or establish a board, commission, committee or
similar body, then unless a contrary intention appears, the person
having that power or duty shall also have the power to remove ,

suspend, dismiss or revoke the appointment of, and to reappoint
or reinttate, a perton appointed in the exercise of the power or
duty , or to revoke the appointment, constitution or
establishment of or dissolve a board, commission, committee or
similar body appointed constituted or established, in exercirc of
the power or duty, and to reappoint, reconstitute or re-establish

5/ (2) "Where the power or dutv of a person under this section is
exercisable upon the recommendatton or is subiect to the

unless a contra r intention a pea rs be exercisable onlV u?on that

8

recommendation or subiect to that approval or consent. "

approval or consent of another person, then the power shall,



The committee finds that paragraph 3 of the First Schedule to the Act does

not provide for a different procedure for re-appointments. As such, the

appointing authority is bound by the express provisions of the ACECA as
I

reinforced by section 51 (2) of Cap. 2 quoted above.

3. EXECUTIVE PREROCATIVE.

The committee also found that the appointments were done under

powers granted to the president under the ACECA and not the

executive prerogative of appointments set out in section 24 of the

constitution. However, the committee examined the said section 24

constitution and the presidential powers of appointment therein. and it

is clear that even appointments under the section are subject to the

constitution and anY other law.

Section 24 of the constitution provides:

"Subiect to this constitution and any other law, the powers of
constituting and abolishing offices of the Republic of Kenya, of making

appointments to any such office and terminating any such aPpointment

shall vest in the President"

ln the present circumstances the "any other law" referred to is the Anti

Corruption and Economic Crimes Act, that sets out the process of making

appointments to KAcc to which, under section 24 constitution. the President

is subject to and bound by.

4. LECAL STATU S OF A CAZETTE NOTICE.

The Committee also considered whether the C,azette Notices under which the

appointment5 were made were subsidiary legislation thus subject to the
jurisdiction of the Committee on Delegated legislation'

The committee noted that Standing Order No. 197 makes reference to the

term "subsidiary Iegislation" without specifically defining the same. lndeed the

9



word "5ubsidiary legislation" is used interchangeably with the term "delegated
legislation" in that Standing Order.

I
ln the absence of such definition the Committee used the definition of the
term as used in section 3 of the lnterpretation and General Provisions Act.
Cap 2 Laws of Kenya, as follows:

"Subsidiary legislation" meant any legislative provision (including a

transfer or delegation of powers or duties) made in exercise of a power
in that behalf conferred by a written law. by way of by-law, notice,
order, proclamation. regulation, rule, rule of court or other instrument.

From the foregoing it is clear that Cazette Notice No. 9300 and No. 93Ol is

subsidiary legislation because if the notices are issued by the President in
exercise of a power in that behalf conferred by the ACECA. As such the notice
falls within the mandate of the committee on delegated legislation and are
Iiable to be recommended for annulment under Standing Order 197(4).

a) The re-appointments as stipulated in 6azette Notice Vol. CXI No. 77
and Cazette No. 9300 and No. 9301 were made under section 8(4) of
the Anti Corruption and Economic Crimes Act and regulation 3(2) of
the First 5chedule to this Act.

It is the view of the Committee that in making the re-appointments. the
President did not follow the procedure set out in the relevant laws and
as such the appointments are unprocedural.

b) The approval that Parliament gave in 2OO4 when the Director and his
Assistants were appointed Iapsed with the subsequent expiry of their

1(r

The committee rejects the argument that Parliament does not have power to
annul Cazette Notices. How can a Parliament which has power to amend the
constitution, power to enact and amend statutes. power to annul rules and
regulations not have power to annul mere Cazette Notices, especially when
such Gazette Notices are published in flagrant disregard of the enabling law?

eslqlqtla!



respective contracts, and the President must come back to Parliament to

get further approvals before appointing personJ to these positions'

RECOMMENDATION

a. The Committee recommends that the House resolves that the re

appointments of the Director and the two Assistant Directors of
the KACC as contained in the Kenya Cazette Vol' CXI No' 77

Cazette Notices No. 93OO and 9301 respectively was not done in

accordance with the procedure set out in section 8(3) (4) of the

Anti Corruption and Economic Crimes Act No. 3 of 2003 as read

together with Paragraph 3(2) of the First Schedule to the Act'

b. The Joint Committee hereby urges the House

to resolve that the Cazette Notices 9300 and 930] contained in

Kenya Gazette Vol. CXI No. 77 be annulled.

c. The Joint Committee urges that due process

of the Law be followed in the appointment of the Director and

the Assistant Directors.

ll
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MINUTES OF THE THIRD SITTING OF THE ]OINT COMMITTEE

THE COMMITTEE ON DELEGATED LEGISLATION HELD
TUESDAY SEPTEMBER 8 2OO9 COMMITTEE ROOM 5'ITI FLOOR CONTINENTAL
HOUSE PARLIAMENT BUILDINGS AT 11.30AM.

PRESENT

Hon. Amina Abda11a, M.P
Hon. Abdikadir Mohamed, M.P
Hon. Baiva Njoroge, M.P.
Hon. Ababu Namwamba, M.P.
I{on. Nyamweya George, M.P
Hon. lsaac Ruto, M.P.
Hon. Sophia Abdir Noor, M.P.
Hon. Olago Aluoch, M.P.
Hon(Dr)Julius Kones,M.P

IN ATTENDANCE

Mrs. Lucv Wanjohi
Mr. Dennis Abisai
Mr. Willis Otieno

- Co-Chairperson
- Co-Chairperson

Vice-Chairperson

Clerk Assistant
Legal Counsel

Parliamentar), intern

The Joint Committee report on the appointments of the Director and two Assistant
Directors to the Kenva Anti-Corruption Commission was considered, approved and
unanimously adopted for tabling in the House.

And there being no other business the Chairman adjourned the sitting at thirty minutes
past one

OFDEPARTMENTAL COMMITTEE ON IUSTICE AND LEGAL AFFAIRS AND

ABSENTWITH APOLOGY
Hon.B.C.Muturi Mwangr,MP
Hon.Fahim Tr.t aha,MP
Hon. Millie Odhiambo-Mabona, M.P.
Hon. Mutava Musyimi, N{.P.
Hon. (Prof) Philip Kaloki, M.P
Hon.Citobu Imanyara,MP

NATIONAL ASSEMBLY

MIN.NO.O3l2009 ADOPTION OF COMMITTEE REPORT

MIN.NO.O4l2009 ADIOURNMENT



Hon.Amina Abdalla,MP

5igned
HON. AMINA ABDALLA, MP

CHAIRPERS ON. COMMITTEE ON DELECATED LECISLATION

Hon.Abdikadir Mohammed'MP
Si9ned.........

HON. ABDIKADIR MOHAMMED, MP

CHAIRPERSON DEPARTMENTAL COMMITTEE ON JUSTICE & LECAL

AFFAIR5
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KENYA ANTI-CORRU PTION COM MISSION

INTEGRITY CE NTRE
(valley Rd. /Milimani Rd

J unction )
P.O. Box 6l I 30
OO2OO ' NAIROBI, XenYa

Tel.: 254 (O2O) 27t7318/it0722
Fax: 254 (O2O) 271 97 57
Email : kacc@integritY.go.ke
w eb site : www.kacc.go.ke

When replying Please quote

2"d September 2OOg

The Chairman
Porliomenlory Commillee on Legol
Af loirs ond Administrolion
NAIROBI

Deor Sir

REF: APPOINTMENT OF DIRECTOR AND TWO ASSISTANT

DTRECTORS OF KENYA ANTI-CORRUPTION GOMMISS!ON

As you ore owore lhe President recently reoppoinled the Director ond iwo

Assistoni Direclors.

This wos done in complele disregord of lhe ACECA Acl section 8(3) & (a) of

lhe Acl thol slotes lhol the Director ond Assislonl Direclors sholl be persons

recommended by ihe Advisory Boord ond opproved by the Nolionol Assembly

for lheir respeciive Posiiions.

whils.l section 8(5) provides lhol "on opprovol of o person by the Notionol

Assembly, under section (3) ihe Presidenl sholl oppoinl the person concerned
lo the office in respecl of when opprovol is given'

The foilure 1o observe due process in our view is unotloinoble ond undermines

lhe outhoriiy ol both the Boord ond Porliomeni.

The Boord hos resolved lo execule lts mondoie os required, os follows:

\

Noting thot the renewol of conlrocts requires Boord recommendolion
ond opprovol of Porliomenl we ore proceeding lo wrile lo the

Assislonl Direclors thol we ore unoble to de'lermine the lerms ol
service os lheir oppointmenl wos unproceedurol.

{t)

C.tn tfte -fion.tkr,c against (orruptnr



(2) ln regord 1o the Direclor, we will wrile 1o him 1o conlinue in office un'lil
he is re-oppoinled or reploced by new Direclor os provided lor under
Seclion 2(3) of the Firsl Schedule of the Acl.

We hove olso wrillen 1o His Excellency lhe Presidenl, the Atlorney Generol, the
Minisler for Juslice, Noiionol Cohesion ond Constitulionol Affoirs 1o revoke the
oppoinlmen'l ond ollow due process lo follow.

We seek your inlervenlion in omending Sl6(2) of the ACECA which estoblishes
the Advisory Boord os on unincorporoled body hence no powers lo sue.

We wish 1o moke o speciol oppeol lo your Commillee lo do oll thol is possible
1o nullif y those oppointmenls lo preserve the in legrity ond independence of
the Commission ond'the role given lo Porliomenl under the Act.

Yours f oilhtully

I

I

g e !'r i

CHAIRMAN
KACC, ADVISORY BOARD

Copy lo The Clerk
Kenyo Nolionol Assembly
P O Box 41842-00100
NAIROBI



MIMSTRYoFJUSilICE,NATIONALCOEESIoNANDCoNSTITUTIoNALAFFAIRS
OFF]CE OFTtrE PERMANf,NI SECRI'TARY

TJlcgrams: "fu STlCE-', Nairohi
TelcDhonc: Nairobi 222402915 5 181

Whl'r rcplyiDg Plclsc quot

CO{PERAnlvE BANK HOUSE
HAILE SELASSIE AVENUE

PO. BOX 56057 - 00r00
NATROBI, XENYA

I 1tb Decembe11. ?0--0-8 . r0
Rll No M-J-CAJC-O- NF/ 3 / C t 3 I (9 s)

and darc

Mr. Patrick Gichohi
Clerk of the National AssemblY

Parliament Buildings
NAIROBI

\'\^Dear

We refer to the above matter'

)

KENYA ANTI-CORRI]PTION COMMISSION: RECOMMENDATION

i.oii arponrm,ruNT Or.- ASSTSTANT DTRECToR - ITwESTIGATTON

AXp aS-Srf TRACING: DR JOEN PARMENUS MUTONYI:

We are pleased to submit the name of Dr' John Parmenus Mutonyi for

consideration -d upp,o,ul by the National Assembly, aS pel the.provisions of

i""ti", tOl of the irti-Corruption and Economic Crimes Act' 2003 (No 3 of

;00;t Hj. ;-didature is for the post of Assistant Director (Investigations and

Lr"i fo"iog) at the Kenya Anti-Corruption Commission (KACC)'

Dr Mutonyi has been recnrited by the Keny-a Anti-Comrption Advisory 
- 

B.oard

;;"rgh a competitive process pursuant to the powers vested on the Advisory

Board by the Act. pf.u," f'Juitached, a 
"opy 

of a letter dated 256 November'

t00E, id;"d to our Ministry by the Chairman of the Board on the matter'

Once the National Assembly approves the recommendation' your office u'ill

hform our Ministr-v accoraingty. so thar we lacilitate the lomal appointment by

H.E. the President in accordance with Section 8(4) of the Act'



KENYA ANTI CORRUPTION COMMISSION

INTECRITY CENTRE
(Valley Rd. /Milimani Rd
Junction)
P.O. Box 6t I30
OO2OO - NAIROBI, Kenya

When replying please quote

25tn November 2008

Hon. Martha W. Karua, EGH, MP
Minisler of Jusiice. Nolionol Cohesron
And Conslilulionol Af f oirs
Cooperotive House
NA!ROBI

Deor [<,^-. h i*'vi-eJ, I

Tel.: 254 (O20) 2717318/3tO72z
Fax: 254 (020) 2719757
Email: kacc@integ rity.9o. ke
Website: www.kacc.go.ke

+ k*-

ft A.,
(!.!".rr"\

DIRECTOR -RECOMMENDATION FOR APPOINT T OF ASSISTANT
INVESTIGATIONS AND ASSET TRAGING

\,'y'e i.vish io ccivise ihot the ArJvisqry Boord corried ou'l interviews of seven 17)

condidotes on i grh November 2008, oimed ol idenlifying o suilcole person 1o fill
lne obove menlioned posilion. The position hod been odverlised in lhe
Slondord newspoper on Tuesdoy, 9th Sep'lember 2O0B ond Doily Noiion on
Fridoy. l2rn Seplember 2008.

Following the exercise, lhe Boord decided lo recommend Dr John parmenus
Mutonyi for oppoinlmenl os Assistant Director - lnvestigations and
Asset Tracing, os he wos lhe highesf-scoring condidole.

This letter is lherefore lo requesl you lo loke ihe necessory oction in
occordonce with the Anli-Corruplion ond Economic Crimes Act, 2003, Seclion
8(3), io focililole his formol oppoinlmenl.

Yours q;..- 
e-L_l

A{""^^ ,--q*4
ALLAN I! NGUGI, OG\^/
CHAIRMAN '.1 .';) tiA'. COIES to

6
ADVISORY,BOA EVED

O B DEC 2OO8
i

I

c

8 DFc 2008 "E

[/ E

P re .11 ll 5 c ctT rit .l

o Ito,\, N-s60 1

RECEITJE

2 B Nov 2008b

RLTSINNOH

,\1a, 0s

CobcstoE 4
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KENYA ANTI.CORRUPTION coMMtssloN
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