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PREFACE

Mr. Speaker,

On Thursday 13th March, 2012, the Hon. Martha Karua, M.P tabled a Perition signed by

twenty one (21) members of the KenrTa National Union of Teacher (hereafter referred to

as KNUT) and related to a Collective Bargaining Agreement (CBA) entered into between

the Teachers Service Commission ff'Sc) and KNUT in 1997. The CBA resulted into the

gazettement of the Teachers Service Commission (Remuneration of the Teachers) Order,

1997 vide Legal Notice No. 534 of 1997 (hereafter referred to as Legal Notice No. 53-1

of 1997).

ln the petition, the petitioners contend that, when they demanded for the full

implementation of the 1997 CBA they were given another Teachers Service Commission

(Remuneration of the Teachers) (Amendment) Order, 2003 gazetted vide Legal Notice

No. l6 of 2OO3 (hereafter referred to as Legal Notice No. 16 of 2OO3) which in effect

revoked and altered the terms and condition including allowances negotiated and agreed

between the KNUT and the TSC in 1997.

In particular, the petitioners contend that the Legal Notice No. I6 of 2OO3 is a nullity

because according to them, Legal Notice No. 16 of 2OO3 was not arrived at through the

laid down procedure for negotiation of teacher's terms and condition of service set out

under section 13 and 14 of the TSC Act, (Cap. 212), Laws of Kenya (repealed by the TSC

Act No. 20 of 2012).

Mr. Speaker Sir,

The petitioners' prayer was that the Parliament of the Republic of Kenya;

1. Legal Notice No. 16 of 2003 be declared illegitimate; and
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2. A declaration that Legal Notice No. 534 of 1997 is still in force and has iict been

revoked and therefore imrnediate implementation of Legal Notice lr,lo. 534 of

1997 witlr regarci to teacher's allov.,ance.

Mr. Speaker Sir,

Following the tabling of the petition anC in line with the Standing Order No. 210 (1), the

Chair referred this petition to the Select Committee on Delegated Legislation to

investigate the matter and repoft to the Houie.

Pursuant to the directive, the Committee held a total of four meetings to examii-re the

matter. Mr. Speaker Sir, we further wlsh to report to the House that. despite four (4)

invitations to appear before the Comrrrittee, the Hon. Minister for Educaticn for one

reason or the other, failed to appear before the Committee and the Committee therefore

resolved to table its report without the benefits of the Minister' evidence.

Mr. Speaker,

The Committee on Delegated Legislation is established under Standing Order 't97 to,

among other functions;

i) ensure that statutory instruments are laid before the House as nnay be

provided under any written law and scrutinize such instruments to ensure that

they are consistent with parent statutes;

ii) Unless otherwise provided for either expressly or by implication under any

written Iaw ,all subsidiary legislation shall be tabled before the House upon

publication in the Kenya Cazette: and

iii)The Committee may recommend that the House resolves that any particular

subsidiary legislation be annulled.

Mr. Speaker,

The membership of the Committee was as follow:-

(i) The Hon. Amina Abdalla, M.P - Chairperson

4



(ii) Thc Hon. Ababu Namwamba, N4.P

(iii)The Hon (Dr) Julius Kones, M.P

(iv) The Hon. Olago Aluoch, M.P.

(v)'Ihe Hon. Baiya Njoroge, M.P.

(vi)Tire Hon.B.C.Muturi Mwangi, N4P

(vii)The Hon.Fahim Twaha, MP

(viii) The Hon.C,itobu lmanyara, lvlP

(ix) The Hon Kiema Kilonzo, M.P

Mr. Speaker,

ln irs examination of the matter, the Ccmmittee sought to answer the following

questions: -

Whether the Teachers Seruice Commission (Remuneration of the Teachers)

(Amendment) Orden 2003, Legal Notice No. 15 of 2C03 is ultra vires the parent

statute i.e. section 13 and 14 of the TSC Aa, (Cap. 2i2), Laws of Kenya (repealed

by the TtC Act No. 20 of 2Ol2).

The Committee held a meeting with the senior officials of t(NUT led by the Chairperson

Mr. Wilson Sossoin and also examined additional information submitted before it. The

findings of the Committee are contained in this report.

The Committee wishes to thank the Offices of the Speaker and the Clerk of the National

Assembly for the support extended to it in the execution of its mandate.

Mr. Speaker,

It is our pleasant duty, on behalf of the Committees to present and commend this report

to the House for adoption

Signed:

Hon. Amina Abdalla, MP, Chairperson.

(!ater nted as a Cabinet Minister)
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iNTRODUCTiON

On Thursday, 13'h September,2012, the Member for 6ichungu (Hon. N4artha [Grua)

tabled a Petition signed by twer,ty one (21) members of tl-re Kenya National Union oi

Teacher and relaled to a Collective Bargaining Agreement (CBA) entered into between

the Teachers Service Commission fl-SC) and KNUT lN 1997. The CBA resulted into the

gazettement of the Remuneraticn of the Teacher's Order viCe Legal Notice No. 534 of

1997.

2. Pursuant thereto the Chair directed as follcvrs:-

" l direct that this petition be committed to the Committee on Delegated

Legislation.*

Fursuant to the directive, the select Committee on Delegated Legislation held meetings to

examine the matter'.

4.

Meetings of the Committee
The Committee held a total of iour meetings, the first one being on September 17,2012,

wherein the Committee sought to seek the advice of the Office of the Legal Counsel,

Kenya National Assembly, to furnish the Committee with a legal opinion on the status of

Legal Notice No. 534 of 1997 and Legal Notice No. 16 of 2OO3 and on the

maintainability of the Petition as a whole.

Thereafter, on 2C'^ September 2012, the Committee held a meeting with the

representative of KNUT who were represented by its senior officials led by the

Chairperson of KNUT. Despite his request for a meeting with the Committee and

subsequent four invitations to appear before the Committee, the Minister for Education

for one reason or the other did not appear before the Committee. The report was

adopted at the Committee's meeting of December i9, 2012.

5
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6.

BY TH KN N
Appearing before the Co;nmittee on September 20, 2012, tlre Chairperson of KI',jUT

accompanied by other key cfficiai of the Union informed tl-re Committee as fcllows:-

(a) That, section 13 of the TSC Act, (Cap. 212), Latws oi Kenya (repealed by tl^re

TSC Act No. 20 of 2012) (hereafter referred to as the repealed Act) established

the Teacher's Service Remuneration Committee [i5RC) which is a committee

established for the purpose of considering the remuneration payable to

teachers in the Teachers Service and is chaired by an independent and neutral

chair;

(b) That, under secticn 14 of the repealed Act, once the Committee has

deiiberated, reviewed and agreed on the remuneration payable to teacher's, its

recommendations are transmitted to the Minister fcr gazettement as an Order

and that once gazette, it is irreversible :

(c) That, on 2"d July 1997, there was a TSR,C meeting chaired by the late Hon.

Taita Towett, which upon agreeing on a review of the teacher's

remunerations, submitted its signed minutes to the Minister as per the repealed

Act;

(d) That, this was the only TSRC meeting and KNUT is not aware of any other

subsequent TRSC meeting;

(e) That, the then Minister for education, ignored the minutes of the TSRC

meeting of 1997 and gazetted general salary raise under Legal Notice No. .I80

of 1997 which was objected to by KNUT forcing them to go on strike in

September, 1997 which was only called off upon the intervention of the then

President who ordered for revocation of Legal Notice No. 180 of 1997 by

Legal Notice No. 534 of 1997;
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(f) That, on l3'h October, 1997, there was a return to vyork forntula in w,hicl-r the

government undertook to improve the teacher's remuneration over a period

of five years. The agreement contained a schedule "A" indicating now the

teacher's salary increment would escalate in percentage over the five year

period. Schedule 3'B'r indicated how the allowance (house, medical;

responsibility; special; hardship and commuter allowances) would be

improved over the period to end in 2001.

(g) That, the gor,,ernrnent failed to live up to its proi-nise and on 3'd December

2002, it was agreed that the teachers' salaries as reflected in the Teachers

Remuneration Order,1997 would be paid over a period of ten years ending in

2013. The government proceeded to honor the payments cf salaries as per

schedule "A"; while leaving the allowances in schedule "B" in suspended

animation.

(h) That, in May, 2003, pursuant to a series of meetings. the Sovernment agreed

to shorten the period of payment as agreed in 2OO2 from ten (10) years to six

(6) yeas and that in the subsequent year the two parties would meet to see

whether the period can be reduced to five (5) years depending on the growth

of the national economy.

(i) That, on ln March, 2OO7, the KNUT and the government agreed to reduce the

period agreed earlier from six (6) to five (5) years. This marked the fulfillment

of salaries as per schedule "A' of the Teachers' Remuneration Order, 1997.

However, KNUT kept reminding the government that there was a schedule

"8" of the 1997 agreement that was yet to be fulfilled.

0) That, during the on-going teacher's sti'ike, it has came to the attention of

KNUT about the existence of the Teachers Service Commission (Remuneration

of Teachers)(Amendment) Order, 2003 gazetted on 2ln February, 2003 as

8



Legal Notice No. t5 of 2oo3 which purported to amended Legal Notice No.

534 of 1997.

(k) That, KNUT submits that:-

i. lt is not avrare cf Legal Notice No. 16 of 2OO3 and that it is a stranger

to the same:

ii. any variation to Legal Notice No. 534 of 1997 must be done through a

circular and KNUT has never seen a circular to that effect;

iir, Legal Notice No. 16 of 2003 did not originate from TSRC as provided

for under the law and thd same should not have varied the benefits

previously accorded to teachers downwards;

iv. There was no other TSRC after the 1997 one was disbanded and there

was an attempt to establish a TSRC in 2009 but the same collapsed.

v. Legal Notice No. 16 of 2003 varies the allowances which are at the core

of teacher's benefits;

vi. lt destroys Legal Notice No. 534 of 1997.

(l) Further, the union opposes the legitimacy of this Legal Notice No. 16 of 2OO3

for the following reasons:

' The procedural structure of negotiating of teacher's terms and

condition of service as at 1997 is provided for in TSC Act Cap.212

(now repealed) at Section l3 onwards. A perusal of this section will

reveal that Legal Notice No. 16 of 2003 did not pass through any

procedure as stipulated by the TSC Act;

Teacher's terms and condition of service and any variation thereto

are negotiated by the TSRC. The minutes of the Committee form

part of the fornial proceedings. The committee makes

recommendation to the Minister for Education, who gazettes the
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terms of service in accordance vrith trre recominendations of the

Committee;

TSRC was not convened to discuss the proposed amendments all the

amendments contained in the Legal Notice No. 16 of 2AO3 were not

negotiated by TSRC;

The union has verified its record of Gazette Notices and it is evident

that the Notice was never published but just aopeared vuhen the

strike notice expired.

(m) That, Legal Notice No. 534 of 1997 has been saved by the new TSC Act

No. 20 of 2012 at section 50 and the same remains binding to TSC as it forrns

part of the agreement and decisions of the commission entered into under the

repealed TSC Act.

(n) That, all the Legal Notices with respect to teacher's remuneration gazetted

after Legal Notice No. 534 of 1997 do not meet the standards of the TSC Act:

(o) That, in conclusion, KNUT therefore pray that the law should be followed as

it were irrespective of errors of omission and commission from TSC and KNUT

and therefore Legal Notice No. 534 of 1997 should be recognized and the

other Legal Notices including Legal Notice No. 16 of 2OO3 should be nullified.

On the claim that KNUT is demanding for a 30O7o salary increment, the Chairperson

informed the Committee that the 300o/o increase was not tied to Legal Notice No. 534

of 1997 but rather it was a new demand based on new economic realities and that these

were new issues to be dealt with under the proper framework.

Asked why KNUT was blatantly disobeying court orders, the chairperson informed the

Committee that there has never been a strike in Kenya which had not been declared

illegal and furthermore, KNUT has never been served with any court orders.

10
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COMMI]TE E OBSERVATIONS AND FINDINGS:

I In its observations, the Committee sought to answer the following questicns-

(i) Whether the Committee has the mandate or jurisdiction to deal with this matter?

(ii) What is the legal status of a Gazette Notice?

(iii) What is the legal status of Legal Notice No. 15 of 2OO3?

Mandate of the Committee on DeleEa Lesislation:

10. The Select Committee on Delegated Legislation is established by Standing Ordei- ig7 cf
the Standing Orders of the National Assembly provides as follo.,r,,s-

197. (l) there shall be a select committee to be designated the Comnittee on
Deiegated Legislation

(2) The Committee shall enture that statutory instruments are laid before the House
at may be provided under any written law and sc,'utinize such instruments

to ensure that they are consistent with parent statutes.

(3) Unless otherwise provideC for either expressly or by necettary rmplicarion under
any written law, all subsidiary legislation shall be tabled before the House upon
publication in the Kenya C,azette.

&) The Committee may recommend that the House resolves that any particular
subsidiary legislation be annulled.

ll. A plain reading of the Standing Order No. 197 (2) indicates that the core mandate of the

Committee is to ensure that statutorv instruments are istent with parent statutes

However, the Committee is alive to the limitations imposed upon its mandate by the

provisions of Section 34(1) of the Interpretation and General Provisions Act (Cap. 2.

Which states:

34. (l) All rules and regulations made under an Act shall, unless a contrary intention

aPPean in the Act, be laid before the National Assembly without unreasonable delay,

and, t the it nert

after the rule or regulation is laid before it that the rule or regulation be annulled, it shall

thenceforth be void, but without prejudice to the validity of anything previously done

thereunder, or to the making of any new rule or regulation.
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iUhat is the leral status of a Gazette Notice?

The preliminary question on the legal status cf a Cazetie I{otice '.,uas ccnciusi'.rely

answered by the joirrt sitting of the Departrnental Committee on Jurstice anci i-esal Affairs

and the Committee on Delegated Legislation in its i'eport on the appointme,rt of the

Director anci tv'.ro assistant directors of the Kenya Anti- Corruption Ccmmissic:r aclopted

by the House in September, 2009.

In its report, the joint Committees found that:

"The Committee also considered whether the Gazelte Not!:es unCer r,vhich the
appointments were made were subsidiary legislation thus subject to the jurisdiction of
the Committee on Delegated legislation.

The committee noted that Standing Order No. 197 makes reference to the term
"subsidiary legislation" without specifically defining the sa;T-\e. lndeeC the word
"subsidiary legislation" is used interchangeably with the term "delegated legislation"
in that Standing Order.

ln the absence of such definition the Committee used the definition of the term as

used in section 3 of the lnterpretation and General Provisions Act, Cap 2 Laws of
Kenya, as follows:

"Subsidiary legislation" meant any legislative provision (including a transfer or
delegation of powers or duties) made in exercise of a power in that behalf conferred
by a written law, by way of by-law, notice, order, proclamation, regulation, ntle,
rule of court or other instrument.

From the foregoing it is clear that Gazette Notice No. 9300 and No. 9301 is

subsidiary legislation because if the notices are issued by the President in exercise of a
power in that behalf conferred by the Anti-Corruption and Economic Crimes Act. As
such the notice falls within the mandate of the committee on delegated legislation
and are liable to be recommended for annulment under Standing Order 197(4).

The committee rejects the argument that Parliament does not have power to annul
Gazette Notices. How can a Parliament which has power to amend the constitution,
power to enact and amend statutes, power to annul rules and regulations not have
power to annul mere Gazette Notices, especially when such Gazette Notices are
published in flagrant disregard of the enabling law?"

The Committee holds that the above finding is the correct interpretation of the law and

the position still holds today.

14.
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15.

15.

17.

Lesal Status of Lesal Narice No- 16 of 2OO3

The authority to revierv the remuneraticn of teacher's service between lg97 and 2003

was set out in the reoealed TSC Act. Section l3 cf the repealed Act required tlie Minister

to establish a committee to be known as the Teacher's Service Remuneration Comrnittee

f[5RC) for the Purposes cf consideration the remuneration payable to teachers in the

teacher's service. The KNUT is represented in the TSRC by five (5) mernbers apoointeC

by the Minister pursuant to section i3 (2) (c) of the repealed rsc Act.

Further, section 14 of the repealed TSC Act provided:-

14. (l) The Committee shall, whenever they think fit or are required by the A4inisie. io Co sc,
review the remuneration of teachers in the teachers service as that remuneraiion exists
(whether in pursuance of this Act or of any previot,s enactment or otherwise,) at the time
of the review.

(2) Where, in consequence of such a review, the Committee agrees on any recommendations
with respect to the remurteratlon of teachers in the teacher's service, they shz/l 1-ansnit
those recommendaiions io the Minister.

(3) Upon the receipt of any recommendations agreed by the Committee the t\4i,'t,;ster shall,
after preparing a draft order to give effeci to those recommendation:, and after
consulting the Committee with respect to that draft and considering any representations
made by the Committee with respect thereto, make and publish in the 1azette an order
directing that the remuneration of teachers in the teachers service shall be deler,nined in
accordance with the provisions thereof.

(4) Any order made under this section shall take effect on the date specified in the order,
may be made to have retrospective effect, and may revoke or amend any previous order.

(5) The remuneration due and payable by the Commission to teachers employed by the

Commission shall be in accordance with any order having effect under this section.

From the foregoing, it is clear that section 14 of the repealed TSC Act is nrorded in

mandatory terms to imply that the Minister cannot revoke any gazette Remuneration

Order reDresenta tion from the TSRC . This section when read together with

section 29 of the Interpretation and the General Provisions Act (Cap. 2), Laws of Kenya

clearly shows that the Minister cannot by Legal Notice No. I6 of 2OO3; i'evoke the

remuneration agreed between the TSC and KNUT without having received

recommendations to that effect from TSRC, under section 14 of the repealed TSC Act.
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18.

19.

20.

21.

Section 29 of Cap.2 prov'iCes that:

"29. lf4,tere an Act co:i.lbrs po\uer io make sub,sir)iai'y,lcgisiatiott, exi:ression': itsecl in iite

subsidiery legisletiott ,sl,tall. cxcepl w'liere a conirary inlention oppecrs, hct'e iiie sante

respective meanings' as in tlte .4cl con{eruing ilrc pou,er, and a reference itt tlie subsidiarl,

legislation to "the Act" shali inean the -4ct conlkrring lhe pov,er to ntake iirc su'b-tiCiar.l,

'egislation. 
"

Accordingly', for Legal Not,ce l'io. 16 of 2003 to have legal effect intendeC by the

Iegislation, the Minister and by extension the TSC must establish that:-

1. The teacher's terms and coniiticns of service and any the variations thereto v;ere

negotiated by the TSRC. Reccrds of rhe TSRC including the minutes -hcuid fcrnr

part of the T5R.C recommendations to the Minister before gazetteinent of the

remuneration order;

2. The draft order to give effect to the amended recommendation must also show

that the Minister consulted the Committee with respect to that C:aft and

considered any representation.

Accordingly, the Committee is of the firm view that the law does not give ii:e Minister

for Education, any power to unilaterally alter the terms and condition without the

concurrence of the TSRC and such action will be a nullity.

The committee is of a further view that. all agreements entered into by th: TSC under

the repealed TSC Act, were transited and saved by section 50 of the TSC Act No. 20 of

2012 which came into effect on 31" August, 2012. This is in line with secticn 6 in the

Sixth Schedule to the Constitution. The CBA entered into between the TSC and the

KNUT in1997, would continue as rights and obligations of the National government and

therefore valid unless established that it vras revoked legally.
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LL.

CONCLUsION

The Committee finds that:

(i) On the 12th February, 2003, the then Minister for Educatic:r, Science and

Technology the late Hon. 6eorge Saitoti, did indeed formulate the Teachers

Service Commission (Remuneration of Teachers)(Amendment) Order, 2OO3 as

Legai Notice No. 16 of 2003 which were gazette in the Kenya Gazette

Supplement No. 17 of 21n February, 2003;

(ii) The provisions of Legal Notice No. 16 of 2003 (which was an amended Order)

amended various provisions of Legal Notice No. 534 of 1997 ra,,hich touched on

teachers allowances and benefits;

(iii)The mandatory provisions of Section 14 of the repealed TSC Act provide that the

Minister for Education cannot revoke any gazette Remuneration Order without

representation from TSRC

(iv)Legal Notice No. 16 of 2003 is therefore ultra vires to section 14 of the repealed

TSC Act and therefore a nullity ab nitio ;

(v) Section 50 of the TSC Act No. 50 of 2012 which came into effect on 3ln August,

2012 saved all agreements entered into by TSC under the repealed TSC Act and

this is in line with section 6 in the Sixth Schedule to the Constitution.

(vi)The Committee further finds that although Standing Order No. 197 (4) gives the

Committee power to recommend to the house for annulment of any subsidiary

legislations, Section 34(1) of the lnterpretation and 6eneral Provisions Act (Cap.

2) states that such resolution must be passed by the Assembly within twenty days

on whi rh t npvt st tsa fter the rulPc)r resulation is laid before the House This

provision greatly impends upon the powers of the Comrnittee to recommend for

annulment of Legal Notice No. l6 of 2OO3 when the time prescribed by the

statute has lapsed.
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RECOMMENDATTONS

23. The Ccmmittee recommends that the House resolves:-

a. The Committee hereby recommends that, the l-'louse urges the

Ivlinister for Education to de-gazette the Teachers Service

Commission (Rernuneration of Teachers)(Amendment) Order,

2AO3 gazetted in the Keny-a Gazette Supplement llo. 17 of 21st

February,2OO3 as Legal Notice No. 16 of 2003;

xxxxxxxxxxxxxxxxxxxxxx EN Dxxxxxxxxxxxxxx>axxxxxx
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MINUTES OF THE SIXTY EIGHTH S NC' OF TF{E COI\4M|]TEE 0N DELE6ATED

LEGISIATION HELD IN TH E SMALL DINiNG HALL. lvlAlN PARLL'\I\4ENT BUILDING

PBE5ENT

ON WEDNESDAY JgTH DEC BEp.2012 AT 10-OC A M.

1. l-{on. Amina Abdalla, M.P
2. Hon.Citobu lmanyai'a, N1P

3. Hon. (Dr.)Juiius Kones. M.P
4. Hon. Kiema Kilonzo, M.P.
5. Hon.B.C.Muturi N'lwangi, MP

ABSENT $?ITH APOI-OGIES

'1. Hon. Olago Aluoch, lv1.P.

2. Hon.Fahim Tr,rraha, MP
3. Hon. Baiya Njoroge, M.P

4hairing

IN ATTENDANCE

N4r. Jacob Ngvrele

MIN.NO.7Ol20'I2 PRELIMINARIES

NATIOi.IAL ASSEMBLY

- Third Cierk Assistant

The Chairperson calied the meeting to order at 1C.30 AIvi and openeci vvith a wcrd of prayer by
the Committee Clerk.

MIN. NO. O71/2AD MAfiER OF PUBLIC PETITION BY KNUT

The Committee noted that notwithstanding four invitations, the Minister for Education

has failed to appear before the Committee and respond to tlre KNUT Petltion, and the

Committee had no option but to table its report without taking the Ministers evidence.

MIN. NO. 072/2012 COMMIfi EE DELIB ERATIONS

The Committee deliberated on its rePort and conclucied that:

(i) The on the i2,h February, 2003, the then Minister for Education, Science and

Technology the late Hon. George Saitoti, did indeed formulate the Teachers

Service Commission (Remuneration of Teachers)(Amendment) Order, 2OO3 as

Legal Notice No. 16 of 2OO3 which were gazette in the Kenya C'azette

Supplement No. 17 of 21't February, 2003;

27



(;i) The provisicns oi Legal Noi:ce No. 1(r of 2OO3 i'.n,irich was ai-r &ii-rencr:rJ Or.,:ier)

amended varicus provisions of Legal Notice No.534 of 1997 v,,l-ri:h to,::i-,;i cn

teachers allowances anci benefits:

(iii)The mandatory prcvisiorrs of Section 14 of the rep-.ealed TSC Act prcvide ,i-rnt the

Minister fcr Eciucation cannot revoke any gazetie Remuneraticn Crder without

rep resenfafion !'rom TSRC

(iv)Legal Notice No. 1o of 2CC3 is therefoi'e ultra vire-e to secrion 14 of the rr,;ealed

TSC Act and tirerefore a nullity ab nl!,:c :

(v) Section 50 of the TSC Act No. 50 of 20i2 which came intc effect on 3l'' ,rrugust,

2012 saved all agreements entei'ed inro by TSC unCer the repeaied -ISC Aci anci

this is in line with section 6 in the 5ixih Schedule to the Constituticn.

(vi)The Committee further finds that althcu'gh Standing Order Nc. 197 (4) 2:ves the

Committee power to recommend to the house for annulment of any subsiciiary

Iegislations, 5ection 34(1) of the lnterpretation and General Provisions Act (Cap.

2) states that such resolution must be passed by the Assembly within fwerilv davs

le _or_feru.lel_anj Iaid before. This provisions

greatly impends the power of the (-crnrnittee to recommend fcr annulrrent the

time prescribed by the statute having lapsed.

The Committee recommended that the House resolves:-

a. The Committee hereby recommends that, the House urges the
Minister for Education tc de-gazette the Teachers Service
Commission (Remuneration of reachers)(Amendment) order,
2oo3 gazeffed in the Kenya Gazette supplement No. 17 of 21st
February,2OO3 as Legal Notice No. 16 of 2OO3;

hich it n

S



Having considered all the evicjerrce and additional information, the Cornmitlee, ;clr.pteci

fhe report unanimously and also resolved to Table the report to the House, ,,,1:h lire

abcve-mentioned recoi'nmendaticn, soonest.

I\4.1N. NA.073/2C12 ADJOUR}]MENT

AnC there being no other business, the Chair adjcurneC the Sitting at ,l.l.45 
am. -l-i,s 

6gy1

meeting will be on notice.

Signed:

ERSON)
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Mlal_ulE5_QElLrE sr xrv srveNrH s n-IlN OF TI.IE COMh4ITTE ELE6ATED

N l-rELD IN THE RESTAUR\N]'" 7Tr-t F CONTIENTAL FlOt,!S[ ONLEGISLqTIO

PRESENT

EMBER 2A12 AT 10.00.A.i!',

1. Hon. Amina Abrialla, M.P
2. Hon. Baiya Njoroge, M.P
3. Hon.B,C.Muturi Mwangi, MP

AE5rXr WrH epOrOCleS

l. Hon. (Dr.)Juiius K.ones, M.P
2, Hon. Kiema Kiionzc, lr4.P.

3. Hcn. Olago Aluoch, M.P.
4. Hon.Fahim Twaha, Iv4P

5. l-'lon.6itobu lrnanyara, MP

N ATTENDAN NATICNAL ASSEMBLY

- Third Cierk Assisiant

-Chairing

Mr. Jacob Ngwele

MIN.NO.67/2012 PRELIMINARIES

The Chairperson cailed the meeting to order at 10.30 AM and opened with a word of praver by
the Committee CIerk.

MIN. NO. o68/2012 MAfiER OF PUBLTC PET|T|ON BY KNUT

The Committee noted the letter dated 30'n November, 2012 b'y the Clerk of the National

Assembly inviting the Hon. Minister for Education to the Ccmmittee meeting of 4,h

December,2012 in order for the Hon. N/rinister to give his evidence with respect to the

Public Petition by KNUT.

Members noted that there was a letter dated 3'd Decembe:, 2012 by Hon. Minister for

Education requesting for postponement of the meeting in view of the fact that he was

attending a function by his political party.

The Committee deliberated on the Minister's letter and ob;erved that this was the third

time the Minister was requesting for postpcnement of the meeting and that the

Committee will nevertheless Srant him the last postponement and if he does not appear
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the next time, the Committee will proceed and file its report rvithout tire Ministei's

evidence.

The Comnrittee thereafter resolved to rescheduie the meeting ',vith the Hon. Minister to

Tl',ursday 6'h Decenrber, 2012.

M!IJ. NO. 059/2012 ADJOURN MENT

rrnd there being no other business, the Chair aCjourned the Sitting at 10.45 arn. The next

meeting will be held o ecember 6'h, 2Cl2 at 
.l0.00 

am

Signed:

Date: R

, \.r'

TRPERSON)
I
lr

-'l i
trt' - \\]

76



t

MINUTES OF THE SIXTY SIXTI..I COMMI]TEE ON DELECATED I.ATICN I.iEI.D IN

THE COMMI]TEE ROOM . 2ND FLOOR. CONTINFTAL BUILDINC ON TI.'iURJDAY

PRESENT

a

1. Hon. Ai-nina Abdalla, N'i.P
2. Hon.E.C.Muturi Mv,zangi, MP
3. Hon. Olago Aluoch, M.P.
4. Hon. Ababu Namruamba, M.P.

{hairing

ABSENT WITH APOLOGIES

1. Hon. (Dr.)Julius Kones, M.P
2. Hcn. Kierna Kilonzo, M.P.
3. Hon.Fahim Twaha, MP
4. Hon.Gitobu lmanyara, MP
5. Hon. Baiya Njoroge, M.P

IN AfiENDANCE NATIONAL ASSEMBLY

1. Mr. Jacob Ngwele - Third Clerk Assistant

MIN.NO.53l2012 PRELIMINARIEs

The Chairperson called the meeting to order at 11.00 a.m. and welcomed the

representatives of KNUT and the Permanent Secretary (PS) Ministry of Education. The

Chair explained the basis of the meeting and the proposed procedure for the enquiry.

MIN. NO. o64/2011 IDENC BY MI ED

The PS tendered to the Committee the apology of the Minister for Education and stated

that he was attending a special cabinet meeting which had been called that morning. He

informed the Committee that the Minister has requested for the postponement of the

Meeting. The Chair informed the PS that the meeting will proceed but the Minister will be

accorded another opportunity to appear before the Committee.
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MIN. NO 065/2Ci1 TVIDENCE BY KNUT

l-he Chairman of KNt)T, Ivir. Wilson Sossion, ap peai'eci b,e ioi-e

accompaniecl by the follor^,,ing KNUT officiais:

(i) Albanus P Mutis'ya - KNUT Treasurer

(ii) Xavier Nyamu KNUT Deputy Secretary,Ce rrrai

(iii)Mudzo Nzili KNUT Asstistant Secretary C'eni'al

(iv)Wycliffe Omucheyi KNUT 2"c VNC

(v) Richard Kibagendi K..NUT ANT-

(vi)Dorothy Muthcni - KNUT ltr Nl(,R

(vii) Jacinta Ndegra,,a KNUT Official

(viii) S. M Kagumo KNUT official

(-omr,ittr:e

Appearing before the Commirtee on September 20, 2C12. the Chairperion of KI.'lUT

accompanied by other" key official of the Union informed the Ccr,rrnittee as follows:-

(p)That, section 13 of the TSC Act, (Cap. 212), Laws :f Kenya (repealed by the

TSC Act No. 20 of 2012) (hereafter referred to as the repealed Act) established

the Teacher's 5ervice Remuneration Committee fl-SRC) which is a committee

established for the purpose of considering the remuneration payable to

teachers in the Teachers Service and is chaired by an independent and neutral

chai r:

(q) That, under section 14 of the repealed Act, once the Committee has

deliberated, reviewed and agreed on the remuneratic,n payable to teacher's, its

recommendations are transmitted to the Minister for gazettement as an Order

and that once Sazette, it is irreversible ;

(r) That, on 2nd July 1997, there was a TSRC committee chaired by the late Hon.

Taita Towett, which upon agreeing on a review of the teacher's

remunerations. submitted its signed minutes to the lr/,inister as per the repealed

Act;
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(s) That, this was the only TSRC meeting and K!U-I is not ai.,rar"e of alv ofher

subsequent'I-R.SC meeting:

(t) That, the then Minister for education, ignored the mlnutes of the TSRC

rneeting of 1997 and gazetted general salary raise uncier Legal Notice l..1o. lBO

of 1997 rvhich was objected to by KNUT forcing thern to go on str-ike in

September,1997 v.rhich was only called off upon the intervention of tlre then

President who oi'dered for revocation of Legal Notice No. i80 of i997 by

Legal Notice No. 534 of 1997;

(u)That, on l3'h October, 1997, there was a return to work formula in which the

Sovernment undertook to irnprcve the teacher's rernuneration o',,er a period

of five years. The agreement contained a schedule "A" indicating how the

teacher's saiary increment would escalate in percentate over the firre year

period. Schedule "8" indicated how the allowance (house, medical;

responsibility; special; hardship and commuter allowances) would be

improved over the period to end in the year 2001.

(v) That, the government failed to live up to its promise and on 3,d December

2002, it was agree that the teachers' salaries as reflected in the Teachers

Remuneration Order,1997 would be paid over a period of ten years ending in

2013. The government proceeded to honor the payments of salaries as per

schedule "A"; while leaving the allowances in schedule "8" in suspended

animation.

(w) That, in may, 2OO3, pursuant to a series of meetings, the government

agreed to shorten the period of payment as agreed in2OO2 from ten (10) years

to six (6) yeas and that in the subsequent year the two parties would meet to

see whether the period can be reduced to five (5) years depending on the

growth of the national economy.
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(>:) 
-t-l-,at, on l( March, 2007, the KNTJT ai-rd ihe government sgreed to reduce the

perioci agreed earlier from six (5) to five (5) )/ears. This nrarkeci the fuliillment

of salaries as per schedule "A" of the Teachers' Rernuneration Order, 1997.

Flow'ever, KNUT kept reminding tne governrnent that there was a schedule

"B" of ihe 1997 agreement that r,r.ras yet tc be fulfilled.

(y) That. during the on-gorng teacher's strike, it has corne tc the attention of

KNUT about the existence of the Teachers Service Cor"nmission (Remuneration

cf Teachers)(Amendment) Order, 2AO3 gazetted on 2ln February, 2003 as

Legal Notice Nc. 16 of 2OO3 which purported to amenCed Legai Notice No.

53,i of 1997.

(z) Ti-rat. KNUT submits that:-

l,ll

Vlll.

IX.

xl,

xll.

It is not aware of Legal Notice No. 16 of 2OO3 and that it is a stranger

to the same;

any variation to Legal Notice No. 534 of 1997 must be done through a

circulai" and KNUT has never seen a circular to that effect;

Legal Notice No. 16 of 2003 did not originate from TSRC as provided

for under the law and the same should not have varied the befits

previcusly accorded to teachers downwards;

There vr'as no other TSRC after the 1997 one was disbanded and there

was an attempt to establish a TSRC in 2O09 but the same collapsed.

Legal Notice No. 16 of 2OO3 varies the allowances which are at the core

of teacher's benefits;

It destroys Legal Notice No. 534 of 1997.

(aa) Further, the union opposes the legitimacy of this Legal Notice No. 16 of

2003 for the following reasons:

. The procedural structure of negotiating of teacher's terms and

. condition of service as at 1997 is provided for in TSC Act Cap.212

2)
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(ncv.r repeaieC) at Section i3 onr,vai"ds. ,\ perusal of tnis scction'-,,,ili

rerreal that Legai Nctice Nc. i6 of 20C3 diC not p,ass t:rrcurih any

procedure as stipulateci by the TSC Act;

Teacher's terms and condition of service and ant variation thereto

are negotiated by the TSRC. The minutes of the Conrnrittee fornr

part of the formal proceeciings. The committee makes

recommendation to the lvlinister for Educatlon, who gazettes the

terms of service in accordance with the recomnreniations of the

Commiitee;

TSRC was nct convened to oiscuss the proposed amenCments; all

the amendments contained in the Legal Notice No. 16 of 2OO3 were

not negotiated by TSRC;

The union has checked its record of Gazette Notices and it is evident

that the Notice was never publishes. The Notice just appeared r,vhen

the strike notice expired.

(bb) That, Legal Notice No. 534 of 1997 has been saved by the new TSC Act

No. 20 of 2012 at section 50 and the same remains binding to TSC as it forms

part of the agreement and decisions of the commission entered into under the

repealed TSC Act.

(cc) That, all the Legal Notices with respect to teacher's remuneration gazetted

after Legal Notice No. 534 of 1997 do not meet the standards of the TSC Act;

(dd) That, in conclusion, KNUT therefore pray that the law should be followed

as it were irrespective of errors of omlssion and commission from TSC and

KNUT and therefore Legal Notice No. 534 of 1997 should be recognized and

the other Legal Notices including Legal Notice No. 16 of 2OO3 should be

nullified.
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(ee) On the clainr that KidUT is demanding fep a 300c;'c calary incremenr, the

Chairpei'son informed the Committee that the 300c/o increa.,se '"vas not tied to

Legal I'Jotice No. 534 of 1997 but rather it was a new dei'nand based on new

economic realities and that these were new issues to be dealt v,.rith under the

proper frameruork.

(ff) Asked why KNUT r.vas blatantly disobeying court orders, the chairpei'son

informeci the Committee that there has never been a strike in Kenya which had

not been declared illegal and furthermore. KNUT lras never been served vyith

any court orders.

MtN. NO. 055/2012 ADJ MENT

And there being no other businegs, the Chair adjourned the Sitting at 12.45 pm. The next

meeting will be by

gn"a,\/si

Date: nil#$
RP ) ')

I
)
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MI FTH SI FIFTH SIfiIN M LEGATHD

PRESENT

LE H N THE I\4Al C MM F

BUILDINGS ON MONDAY 8TH MARCi-i 2OIO AT 2.55.P.}.4

1. Hon. Anrina Abdalla, M.P
2. Hon. Baiya Njoroge, M.P
3. Hon.B.C.Muturi Mwangi, MP

{hairing

ABSENT WITH APOLOGIES

1. Hon. (Dr.)Julius Kones, M.P
2. Hon. Kiema Kilonzo. M.P.
3. Hon. Olago Aluoch, M.P.
4. Hon.Fahim Twaha, MP
5. Hon.Gitobu lmanyara, MP

IN A'ITENDANCE NATIONAL ASSEMBLY

1. Ms. Rachael Kairu
2. Mr. Jacob Ngwele
3. Mr. Sherrifsam Mwendwa

- Second Clerk Assistant
- Third Cierk Assistant
- Legal Counsel

MIN.NO.5Ol2012 PRELIMINARIES

The Chairperson called the meeting to order at 2.45 PM and opened with a word of prayer by
the Committee Clerk.

MrN. NO. O5rl20r1 MAfiER OF PUBLI C PETITION BY KNUT

Members deliberated at length the matter of the Public Petition by Kenya Natiional

Union of Teachers (KNUT) and:

(i) noted the contents of the direction by the Chairof September 
.l3, 

2013, that the

Committee agreed to examine the matter;

(ii) noted the contents of the letter by the Minister for Education requesting to appear

before the Committee to shed some more light on the matter at issue;

(iii)resolved to review Legal Notice No.534 of 1997 and Legal Notice No. 16 of

2OO3 and ascertain whether they are inconsistence with the parent statute;
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(iv)broadly analysed the legal opinion submitted by the Office of the Legal Ccunsel

and;

(v) asserted the need request the Minister for Education, Teachers Service Commissicn

and KNUT to appear before them, as scheduled, on 20,h September, 2012 :

The Committee also outlined the following as lead issues to be pursueC during the

inquiry-

(i) There is need to have a report to the House responding to the Petition;

(ii) The report should recommend whether or not to annul the impugned Legal

Notices ;

(iii)The Minister must avail to the Committee:

a. Proof of gazettement of Legal Notice No. l6 of 2003

b. Proof of the meeting that took place leading to the gazettement of Legal

Notice No. I6 of 2OO3

c. Minutes of the said Meeting

(iv)The financial implications of annulling Legal Notice No. l6 of 2oo3

MIN. NO. 052l2OI2 ADJOURNMENT

And there being no other business, the Chair adjourned the Sitting at 3.45 pm. The next

meeting will be held on September 2Ot^ 2012 at 10.30 am.

signe.d: r
\'u'n\\ oN)

Date: n .Ll, 21, rL
,S LJ
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