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I. PRI.]FA(]E

Hon Speaker,

On behalf of the Departmental Contmittee on Justice and Legal Aft-airs, and
pursuant to provisions of Standing Order 199(6)' it is my pleasant privilege
and honour to present to this House a report of the Committee on the Court of
Appeal (Organization and Adrninistration) Ilill, 2015.

The Committee derives its rnandate liom Standing Order No. 216(5) which
provides as ftrllows:-

ct)

h)

c)
,l)

e)

To inve.sliguta. inquira inlrt, ctnd reP()rl ()n all ntutlcrs relaling lrt tha
ntantlula, mundgemanl. uclit'ilic,';, ctcltttirtislralirttt, rtperulittns and
a.sIimutas o/ lha ussigned mini.\tria.t untl clcpcrrlman|s"
T() .ttu.b,' the progrontntc ctnd polic't, ttbicc'livcs rt/ mini.strias and
Llepurtmerltr; uttcJ lltc ef /ec I ive na:';.s tt/ lhair implamcnlul irtn:
To stutly and review all legislotion referred to it;
T<t .sl ucl-t'. u.ssass attd anul-t,za lha relalite.!r/c'c'cs.s rt/ the mini.stt'ies uncl
Llapurtnrents meu.surad b1' the rc:sult.s tthluined as cttmpurecl x'ith ll'reir
.slulecl ttbf ac't it'c.';,'
To invasliSqctle uncl cnquire into all mdllar-\ relutittg t() lhc d,\signed
mini.slrias and clapurtntenls us ntul'be cleentecl neL'ct.\dr-l', uncl as muy
bc rel<:rracl to it b-r' lhc I lou.se ()r d mini:;lar: dr1.l
To muka reP()t'l.t ttntl racrtnt ntcnclul ittn's l<t lhe lfuttr.sc u.s rt/ian us
po,ssible. inc'luding recrtm nt en<Jctl ittrt.s rtf proptt.sed lagislation.

/)

-I-he Sccond Schedule ol'the Standing Ordcrs on Departmental Committees
lurther states the sub.iects which the Committee is supposed to deal with
while discharging its mandate. T'he subjects are as ltrllows:-

(c)

Constitutional aftairs;
The administration of law and Justice, including the Judiciary'
public prosecutions, elections, ethics, integrity and anti-corruption;
and
Human rights.

l.l. Committec Mem bershirr

The Committee was constituted on 1-hursday, l6th May' 2Ol3 and currently
comprises thc fol lowing:-

(a)
(b)
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l.
2.
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4.
5.
6.
7.
8.
9.
10.
I l.
12.
13.
14.
15.
16.
17.
18.
t9.
20.
21 .

22.
23.
24.
25.
26.
27.
28.
29.

Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.

Samuel C hepkong'a. M.P.
Prisc illa Nyokabi, M.P.
Njoroge Baiya, M.P.
Muriithi Waiganjo, M.P.
Ndirangu Waihenya, M.P.
Florence Kajuju, M.P.
Kang'ata Irungu, M.P.
Benson Mutura, M.P.
John N.ioroge Chege, M .P.
William Cheptumo, M.P.
Mohamed Abdi Flaji, M.P.
Sammy Koech, M.P.
Moses Cheboi, M.P.
Paul Bii, M.P.
Charles Gimose,M.P.
Johanna Ng'eno, MP.
Boniface Otsiula, M.P.
David Ouma, M.P.
Neto Agostinho, M.P.
Kaluma Peter, M.P.
Fatuma Ibrahim Ali, M.P.
Ben Momanyi Orari, M.P.
Tom J. Kajwang', M.P.
(Bishop) Mutua Mutemi, M.P
Olago Aluoch, M.P.
(Dr) Christine Oduor Ombaka, M.P.
Munuve G. Mati, M.P.
Mwamkale William Kamoti, M.P.
James Bett, M.P.

C hairperson
Vice Chairperson

t.3. First ltcadinq of the Court of Anneal () anization and
Administ ration Bill. 2Ol5

The Court of Appeal Organization and Administration Bill,2015 was read
for the first time on lgtr' August, rol5 and immediately committed to the
Departmental Committee on Justice and Legal Affhirs for scrutiny pursuant
to Standing Order 127 ( I ) which provides as follows:-

"A Bill hoving been read a First Time shall stan.l committed to the
relevont Departmental Committee without question being put to it"

1.4. Public narticipation in the consideration of the Bill

Standing Order 127(3) states as lbllows:-

5
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"The Deporl rent.rl Committee to which o Bill is committed sltall
focilitote public parlicipotion oncl sltttll toke into account the views
ond reconrmendatiotts of the public when tlte Committee makes its
recommendotions to llte ltouse"

Pursuant to this Standing O rder. the C om m ittee invited the public through the
Daily Nation and StandartJ newspapers of 25th August,20l5 (See appendix 3)
to make representations on the Bitl by way of mernoranda. There was
however no response from the public.

1.5 Sittinns of thc Committce :rnd adoD rion of renort

-fhe Comrnittee discussed the Bill on 22"d September, 2Ol5 at the Swahili
Beach Hotel in Diani, Kwale County. The Committee considered and
adopted its report on 6tr' October, 2015 at a sitting held in the Boardroom on
2"d floor, Continental House, Parliament Builclings. 1'he adoption of the
report was proposed by l{on. Bonif'ace Otsiula and seconded by Hon. John
Waiganjo. There was no dissenting voice to the adoption of the report.
Minutes of the Committee's sitting adopting the report are annexed hereto as
appendix l. A list of Members who attended the sitting is also annexed hereto
as appendix ?.

The Chairperson wishes to comrnend Committee Members fbr their devotion
and commitment to duty which rnade the consideration of this Bill a success.
The Committee f urther wishes to thank the Olflces of the Speaker and Clerk
of the National Assembly for providing guidance and technical support
without which its work would not have been possible.

Hon. Speaker Sir,

On behalf of the Committee, I now wish to table this report in the House.

SI(;NI'T)
Hon .S muel (lhcpkong'a, Ml'

(Vice Chairperson)
l)epartmental Committec on.f usticc and Lcgal Affairs

+L ACGgz.r S")
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The Bill is dated 5th August, 2Ol5 ancl is sponsored by Hon. Aden Duale, the
House Majority Party Leader.

Article 164 of the Constitution of Kenya establishes the Court of Appeal
which shall consist of not f-ewer than twelve Judges or as may be prescribed
by an Act of Parliament. This Article of the Constitution f-urther provides that
the Court of Appeal shall be organized and administered in the manner
prescribed by an Act of Parliament.

The main objective and purpose of this proposed law is to make further
provision for the organization and administrative matters to enable the
etfective and efllcient tunctioning of the Court of Appeal. In order to enable
efficient and eflbctive delivery on the mandate of the Court, the Bill seeks to
enable a consultative and democratic practice of decision making with regard
to administrative and organizational matters of the Court.

The effect of the proposed law would also ensure that decisions allecting the
Court are made by the Court through its President in consultation with other
Judges of the Court and the Chief Justice, Specifically, the Bill proposes to:-

(a) Provide liamework tbr the f?rcilitation of just, expeditious,
proportionate and aflbrdable resolution of appeals before the Court
of Appeal;

(b) Provide fbr the organization and administration ol the Court
pursuant to Article I 64( I )(b) of the constitution;

(c) Provide fbr the procedure fbr the election of the President c'rf the
Court pursuant to Article 164(2) of the Constitution; and

(d) Provide generally fbr the conduct of the adrninistration of the Court.

Part I of the Bill contains preliminary provisions, Part II provides tbr
constitution and organization of the IIigh Court, Part III provides for
administration of the Court, Part IV provides tbr procedures of the Court and
the application of alternative dispute resolution mechanisms, Part IV contains
general provisions relating to case management, records of the court,
performance managen-rent, inspections and monitoring, ethics and integrity,
budget and funding of the Court.

3.O. I'UBLIC PARTICIPATION IN THE CONSIDERATION OF THE,
BILL

Article I l8 (1) (b) of the Constitution of Kenya states as fbllows:-
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(i) Memorandum of obiects and reasons of the Bill



''Porliunrent shall fttcilitate public participotittn and irtvolventerrt in tlre
legislotive and other bnsiness of Pnrliomenl orrtl its Conrntittees"

Standing Order 127(3) provides as lbllows:-

"The Departmental Committee to whiclt a Bill is committed "-hall
facilitate public participotion and sholl toke into account the views
ond recomtnendations of the public when the CommilTee makes its
recommendotions to the lfouse"

4.O. CoNSIDERATIO N OF THFJ, B ILL ANI) PROI'oSET)

Pursuant to the lbregoinB. thc Committee inrited the public through the Daily
Narion and Standard ne\! spapL'rs ol' 25'h August, 20l5 to make
representations on the Bill. The newspaper advertisetnent is annexed hereto
as appendix 3.'I'here was however no response ltorn the public.

AMENDMENTS BY THE, COMMITTEE

'Ihe Committee during a retrcat held on 23'd September, 2O I 5 :rt Swahili
Beach Flotel in Diani, Kwale County discussed the Bill and proposed the
fbllowing amendments:

"(l) The President o.f the Court may. in consultation with the Chief Justice,

organize the Court into such divisions as may be necessary for sPecialized
and expeditious disposal of appeals before it. "

Rationale: To require President of the Court to consult with the Chief Justice
before organizing the divisions of the Court.

CLAUSE I3

THAT, clause l3 of the Bill be amended in subclause (2)-
(a) in the prefatory statement by inserting the words ",in consultation with the

Chief Justice. " immediately after the word "shall":
(b)by deleting paragraph (b) and substituting therefor the following

paragraph-

"(b) developing guidelines that ensure the expeditious disposal o.f cases: ".

t

8

CLAUSE 7

THAT, clause 7 of the Bill be amended by deleting sub clause (l) and substituting
therefore the following sub clause-



Rationale: (i) To require the President of the Court to consult with the Chief
Justice in carrying out his functions; and (ii) To require the President of the
Court to develop guidelines on the expeditious disposal of appeals before the
Court.

THAT, clause l5 of the Bill be amended-

(a)in subclause (l) by deleting the words "not less than three quarters "
appearing immediately after the words "a, v,hich" and substitute therefore
the words "more than half':

(b)in subclause (3) by inserting the words "through the Registrar" immediately
after the word "writing":

(c) in subclause (4) by deleting the word "half' appearing immediately after the
words "a, least" and substituting therefor the words "one third":

(d)in subclause (5) by deleting the words "forty-five days after receipt of the
communication under subsection (3) respond to the accusatiores " appearing
immediately after the word "within " and substituting therefor the words
"fourteen days ctfter receipt o/' the communication under subsection (3)
respond, through the Registrar, to the accusations";

(e) in subclause (6) by deleting the words "in such a monner as to reach all the
judges within the period set out in that subsection" appearing immediately
after the word "communicated" and substituting therefor the words "by the
Registrar to all judges within seven days " :

(f) in subclause (7) by deleting the word "shall" appearing immediately after
the words "Chief Justice " and substituting therefor the word "may".

Rationa le: (i) To reduce the number of judges required to vote for the
removal of the President of the Court from three quarters of all judges to
more than half of the judges; (ii) To reduce the number of judges required to
sign a notice for the removal of the President of the Court from half of all the
judges to one third ofthe judges; (iii) to require that the Registrar receive and
transmit the communications related to the removal process; and (iv) to
reduce the time-periods stipulated for the service of the documents related to
the removal process.

9
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CLAUSE I9

THAT, clause 19 of the Bill be amended in subclause (3) by deleting the word
"but" appearing immediately after the word "shall" and substituting therefbr the

word, "put":

Rationale: To correct an error of grammar.

CLAUSE 20

THAT, clause 20 of the Bill be amended in subclause (l) by deleting the words
"the Commission mav determine " appearing immediately after the words "Court

as " and substituting therefor the words "mqt be appointed under the Judicial
Service Act. 20 I I ".

Rationale: To subject the recruitment of Deputy Registrars of the Court to
established procedures under the.ludicial Service Act.

CLAUSE 22

THAT, clause 22 of the Bill be amended in subclause (l) by deletingthe prefatory

statement and substituting therefore the following statement-

"The Registrar shall per/brm such duties as the Chief-Regislrar or the President of
the Court mav direct. and in particttlar be responsible .fur-"

Rationale: To subject the functions of the Registrar to the chief Registrar or
the President ofthe Court.

CLATISE 26

THAT, clause 26 of the Bill be amended in subclause ( I )r--

(a)by deleting paragraph (a) and substituting therefor the following
paragraph-

"(a) from the Thursday before Good Friday to the Wednesday after Easter

Monday, inclusive: "

(b)in paragraph (b) by deleting the word "seprember" and substituting therefor

the word "August":

10
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(c) in paragraph (c) by deleting the expression " l3't"' and substituting therefor
.. -tlt ,,tne expresslon /

Rationale: To reduce the number ofdays provided for the recess of the Court.

CLAUSE 27

THAT, clause 27 of the Bill be amended-

(a)in subclause (l) by deleting the words "adopted b),the Court" appearing
immediately after the word, "polic'v " and substituting therefor the words
"determined by the Commission":

(b) by deleting subclause (2).

Rationale: To subject the Judges of the Court to a transfer policy developed
by the Judicial Service Commission as the body charged with promoting the
welfare of members of the Judiciary,

CLAUSE 28

THAT. clause 28 of the Bill be amended-

(a) in the prefatory statement by deleting the word "under" appearing
immediately after the word "prescribed" and substituting therefor the words
" by wrilten law. "

(b)by deleting paragraphs (a), (b) and (c).

Rationale: To require the Court to employ the rules of practice and procedure
prescribed under any Act of Parliament as the circumstances may require.

CLAUSE 29

THAT, clause 29 of the Bill be amended in subclause (l) by deleting the words
"initiate" appearing immediately after the words "judge shall" and substituting
therefor the word "implement".

Rationale: To require that the Presiding Judge implement a case management
system developed by the Chief Justice and the Commission.

11



CLAUSE 30

THAT, clause 30 of the Bill be amended in subclause (l) by deleting the words
"There shall be" and substituting therefor the words "The Registar shall
maintain".

CLAUSE 3I

THAT. clause 3l of the Bill be arnended in subclause ( l) by-
(a)deleting the words "Chief Justic'e and the Cltief Registrar" appearing

irnmediately after the words "corz.tzltation v;ith the" and substituting
therefor the words "Commission ":

(b) deleting subclause (2).

Rationale: (i) To require that the Principal Judge implement a Performance
Management in consultation with the Judicial Service Commission as the

body charged with promoting the welfare of members of the Judiciary.

CLAUSE 34

THAT, clause 34 of the Bill be amended in subclause (l) by deleting the words
"under the Civil Procedure Act or the Criminal Procedure Code" appearing

immediately after the word "prescribed" and substituting therelbr the words "by

written law".

Rationale: To require the Court deliver judgments in a manner prescribed

under any Act of Parliament as the circumstances may require.

CLAUSE 35

THAT, the Bill be amended by deleting clause 35 and substituting therefore the

following clause-

"Contempt
of Court.

35. (l) Subiect to the provisions of any other law, the

Court shall have power to punish.for contempt.
(2) A person who. in the face of the Court-
(a) assaults, threatens. intimidates. or insults a

72

Rationale: To assign the role of maintaining the records of the Court to the

Registrar.

I
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judge of the Court, the Registrar of the Court, a
Deputy Registar or of/icer of the Court, or a
witness, during a sitting or attendance in Court,
or in going to or returningfrom the Court:

(b)inlerrupts or obstructs the proceedings o.f the
Court: or

(c) without lawful excuse disobeys an order or
direction of the Court in the course of the
hearing o-f a proceeding,

commits an offence.
(3) ln the case o.f civil proceedings, the willful

disobedience oJ' any judgment, decree, direction,
order. or other process of a court or willful breach of
an undertaking given to a court constitutes contempt
of court.

(4) In the case of criminal proceedings, the
publication, whether b), words, spoken or written, by
signs, visible representation, or otherwise, of any
matters or the doing of any other act which-

(a) scandalizes or tends to scandalize, or lowers or
tends to lower the judicial authority or dignity
of the court

(b)prejudices, or interferes or tends to interfere
with, the due course of any judicial proceeding:
or

(c) interferes or tends to interfere with, or obstructs
or tends to obstruct the odministration of
justice,

constitutes contempt of court.
(5) A police officer, with or without the assistance

of any other person, may, by order of a judge of the
Court. take into custody and detain a person who
commits an of/bnce under subsection (2) until the
rising of the Court.

(6) The Court may sentence a person who commits
an offence under subsection (l) to imprisonment for a
period not exceeding six monlhs, or a fine not
exceeding.five hundred thousand shillings, or both.

(7) A person may appeal against an order o.f the
Court made b1, way of punishment for contempt of

13
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court as if it were a conviction and sentence made in
the exercise of the ordinary original criminal
jurisdiction of the Court.

(8) The Chief Justice may make Rules to regulate
procedures relating to contempt ofcourt".

Rationale: (i) To provide a penalty for contempt of court (imprisonment to six

months or a fine of Kshs.500,000/- ) and expand the definition of contempt of
cou rt.

CLAUSE 36

THAT clause 36 of the Bill be amended by deleting the words "so far as it is

appropriate to do so " appearing immediately after the word " Republic".

Rationale: To remove the limitation on the requirement that the Court is to
ensure reasonable access to its services in all parts of the country.

THAT, clause 37 of the Bill be amended in subclause (l) by deleting the word
"person " appearing immediately after the words "or other" and substituting
therefor the words "judicial officer".

Rationale: To clarify that the protection from personal liabilify afforded by
the clause only applies to judicial officers.

THAT, clause 38 of the Bill be amended by insening the following subclause

immediately after subclause ( I F

" ( I A) lYithout prejudice to the generality of subsection ( I ), such Rules may
provide for the-

(a)conduct ofthe election ofthe President ofthe Court:
(b1 procedure of removal of the President of the Court;
(c)form of notification o/.the sittings of the Court:
(d) disposal ofurgent and priority matters during Court recess;

14
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(e) automation of Court records, case management, protection and sharing

of Court idormation and the use of information communication

technology;
(fl form,style, storage, maintenance and retrieval of Court records: and
(g) procedure relating to contempt o/'court. "

Rationale: To prescribe the limits of the exercise by the Chief Justice of the

powers to make delegated legislation as required by Article 94 (6) of the

Constitution.

5.(}. RF],C]OMMEN DA IONS

The committee recomlnends that the l{ouse passes the Bill with the proposed
amendments.

xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx
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PARLIAMENT BUILDINGS

PRESENT:-

Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.

Samuel Chepkonga, M.P.
Benson Mutura, M.P.
Boniface Otsiula, M.P.
John M. Waiganjo, M.P.
Moses Cheboi, M.P.
Paul K. Bii, M.P.
(Bishop) Robert Mutemi, M.P.

Sammy Koech, M.P.
Tom J. Kajwang', M.P.
Johanna Ngeno, M.P.
James Bett, M.P
Ben Momanyi, M.P
David Ochieng, M.P.
Fatuma Ibrahim, M.P.
Florence Kajuju, M.P.
Kang'ata Irungu, M.P.
John Njoroge Chege, M.P

John Olago Aluoch, M.P.

ABSENT:-

Chairperson

Vice Chairperson

IN ATTENDANCEs.

SECRETARIAT

Mr. George Gazemba
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Senior Clerk Assistant

Hon. Priscilla Nyokabi, M.P.
Hon. Charles Gimose, M.P.
Hon. Dr. Christine Ombaka, M.P.
Hon. Munuve Mati lohn, M.P.
Hon. Mohamed Abdi Haji, M.P.
Hon. Njoroge Baiya, M.P.
Hon. Peter Kaluma, M.P.
Hon. Ndirangu Waihenya, M.P.
Hon. Kamoti Mwamkale William, M.P.
Hon. William Cheptumo, M.P.
Hon. Neto Agostinho, M.P.



Ahmed Salim
Ms. Mary L. Lemerelle

Clerk Assistant III
Clerk Assistant III

MIN No. 208/2015:-

The Chairperson called the meeting to order at five minutes past ten in the morning
with a word of prayer from Hon. (Bishop) Robert Mutemi.

MIN No.2O9l2OLSt- CONSIDERATION AND ADOPTION OF REPORTS ON
BILLS

(i) Consideration and adoption of report on the Court of Appeal
Organization and Administration Bill, 2015

The Committee considered and adopted its report on the Court of Appeal Organization
and Administration Bill, 2015. The adoption of the report was proposed by Hon.
Bonfiace Otsiula and seconded by Hon. lohn Waiganjo. There was no dissenting voice
to the adoption of the report.

( ii) Consideration and adoption of repoft on the Hiqh Court
Oroanization and Administration Bill, 2015

The Committee considered and adopted its report on the High Court Organization and
Administration Bill, 2015. The adoption of the report was proposed by Hon. John
Waiganjo and seconded by Hon. Paul K. Bii. There was no dissenting voice to the
adoption of the report.

( iii) Consideration and adoption of report on the Small Claims Court
Bi[.20ls

The Committee considered and adopted its report on the Small Claims Court Bill, 2015.
The adoption of the report was proposed by Hon. Benson Mutura and seconded by
Hon. Johanna Ng eno. There was no dissenting voice to the adoption of the report.

(iv) Consideration and adootion of reoort on the Maoistrates' Courts
Bi[.2015

The Committee considered and adopted its repot on the Magistrates'Courts Bill, 2015.
The adoption of the report was proposed by Hon. Boniface Otsiula and seconded by
Hon. Benson Mutura. There was no dissenting voice to the adoption of the report.

PRE-PUBLICATION SCRUTINY OF THE
INTERNATIONAL CRIMES (REPEAL) BTLL, 2015

PRELIMINARIES

2

MIN No.210/2015:-



Hon. Boniface Otsiula, a member of the Committee made submissions supporting the
publication of the Bill. He stated that the two Houses (National Assembly and Senate) had
previously passed motions suppofting Kenya's withdrawal from the International Criminal
Court and that his Bill's purpose was to effect the two Houses'decisions.

The Committee was persuaded by his argument and recommended that the Legislative
Proposal be published.

MIN No. 211/2015:- ADJOURNMENT

There being
minutes past

no other business
eleven in the morni

to transact, the chair adjourned the sitting and thirty
ng till Thursday, 8'h October, 2015 at ten in the morning.

Signed.........

Date........ A.(.2* | zr:: -. l=t:......
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