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1.2 Committee on Regional Integration

The Select Committee on Regional Integration is established under Standing Order No.
212 and mandated to among others inquire into and examine any other matter relating
to regional integration generally requiring action by the House. The Select Committee
on Regional Integration comprises of the following members:-

Hon. Florence Kajuju, MP (Chairperson)
Hon. Christopher Nakuleu, MP (Vice Chairperson)
Hon. David Ouma Ochieng, MP
Hon. Dan Kazungu, MP

Hon. Cyprian Kubai Iringo, MP
Hon. Andrew Toboso MP

Hon. Bady Twalib Bady, MP
Hon. Robert Mbui, MP

Hon. Florence Mwikali Mutua, MP
10. Hon. Ogendo Rose Nyamunga, MP
11. Hon. Charles Mutisya Nyamai, MP
12. Hon. Alois Lentoimaga, MP

13. Hon. Anthony Kimaru, MP

14. Hon. David Kariithi, MP

15. Hon. Wanjiku Muhia, MP

16. Hon. Murungi Kathuri, MP

17. Hon. Sarah Korere, MP

18. Hon. Ali Wario, MP

19. Hon. Joseph Kahangara, MP
20.Hon. Mark Lomunokol, MP

21. Hon. Mary Seneta, MP

22.Hon. Gideon Konchella, MP
23.Hon. Dido Ali Rasso, MP

24.Hon. Ann Nyokabi, MP

25.Hon. Emmanuel Wangwe, MP
26.Hon. Peter Shehe, MP

27.Hon. Alex Mwiru, MP

28.Hon. Timothy Bosire MP

29.Hon. Erick Keter MP
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2.0 PRESENTATION OF THE PETITION AND HISTORICAL BACKGROUND
i.  Presentation of the Petition to Parliament

The rights of an individual to present a petition to Parliament are provided for in Articles
37 and Atticles 119 of the Constitution and the Standing Orders of the respective Houses
of Parliament. Article 119 (1) of the Constitution, “every person has a right to petition
parliament to consider any matter within its authority, including to enact, amend or
repeal any legislation”, clearly articulates this right. Section 4 of the Petition to Parliament
(procedure) Act, 2012 and Standing Order 225 provides guidelines on how a petition

should be presented to Parliament and the period within which the matter should be
handled (60 calendar days).

Having been approved by the Hon. Speaker, the Petition on the delayed payment of
retirement benefits to former employees of the defunct East African Community was
presented to the National Assembly by Hon. Gladys Wanga, MP on 2 April, 2014
pursuant to Standing Order 225. The petition was dated 26™ February, 2014 and duly
signed by seven (7) citizens on behalf of over 40,000 Ex-workers of the defunct East
African Community (Annex 2). The following prayers were made in the petition:

a) An Amount of Kshs. 14 billion be appropriated and approved to settle the claim
of unpaid other benefits of the Ex-EFAC (K) employees.

b) The payments to Ex-FAC (K) employees to be effected within the Financial Year
2014/2015.

¢) Payments to be made within the first half of the Financial Year 2014/2015.

Though the petitioner prayed that the matter be handled by the select Committee on
Regional Integration, the general mood of the House was that the matter be handled
jointly by the Departmental Committee on Finance, Planning & Trade since it is the
Committee that has jurisdiction over financial matters. Subsequently, the Deputy Speaker
therefore directed that the petition be considered by the joint Committees of Finance,
Planning & Trade and Regional Integration in line with Standing Order 227.

ii.  Historical Background

The Defunct East African Community collapsed on 30* June, 1977. The Community had

a workforce of over 40,000 employees of Kenyan origin spread all over East Africa in
the following institutions/corporations;



a) The East African Posts and Telecommunicatior Corporation.
b) The East African External Telecommunications.

c) The East African Cargo Handling Services.

d) East African General Fund Services.

e) East African Railways Corporation.

f) East African Airways Corporation.

g) East African Harbours Corporation.

Following the collapse of the Community, the Partner States negotiated a Mediation
Agreement (Annex 3) for the division of assets and liabilities, which was signed on 14th
May, 1984. One of the provisions of the Agreement provided that the three Partner
States should explore the areas of future cooperation. This served as a basis for the

negotiation of the Treaty for the Establishment of the East African Community which was
signed on the 30* November, 1999.

The Ex-EAC workers were concerned that some terminal benefits envisaged under the
Mediation Agreement were not taken into consideration in the computation of

retirement benefits. This led to formation of the associations with a view to petition
government to address their grievances.

In 1997, a group of the former employees filed a suit in HCCC No. 1879 of 1997 Samuel
Amugune and 4 others Vs the Attorney General seeking for pension payment and other
benefits. This was followed by another suit that was filed by a group of Ex-EAC workers
at the East African Court of Justice, Ref. No. 2 of 2010 Emmanuel Mwakisha Mjawasi

and 748 others Vs Attorney General. The two cases were ruled in favour of the
Government (Annex 4 and Annex 5).

The Ex-EAC workers have persistently petitioned the government for payment of other
benefits which included; severance allowance, outstanding/accumulated dues, Currency
and Exchange rate applicable for payment, 7% interest on benefits for the period after
the Mediation Agreement was signed, inclusion of 15% of housing allowance as
pensionable Emolument, loss of office benefits for Ex-EAAC employees, redundancy

payment in lieu of notice to the Ex-EAAC employees, repatriation expenses and one
month salary in lieu of notice.



I%s worth noting that the matter had earliebeen brought before the 10* Parliament by
Hon. Sheikh Dor through a Parliamentary Question No. 1733 on 19 September, 2012
and to the Committee on Budget and Appropriation in May, 2013 in form of a petition.
On the two occasions, Parliament did not address itself to the matter and hence the
reason why it has been reintroduced in the National Assembly.

3.0 CONSIDERATION OF THE PETITION

3.1 Meeting with Ministry of East African Affairs, Commerce & Tourism and the State Law

Office

On 15t July, 2014, the Committee met with Ministry of East African Affairs, Commerce
and Tourism and State Law Office. In their submission, they indicated that:-

iii.

Vi,

The defunct East African Community collapsed on 30" June, 1977 and was
subsequently dissolved due to lack of strong political will, disproportionate
sharing of benefits of the community among the partner states and lack of strong
participation by the private sector and civil society.

After dissolution, the East African Community Partner States negotiated a
Mediation Agreement for division of assets and liabilities. This agreement was
signed on 14" May, 1984.

The former employees of the defunct East African Community were concerned
that some of the terminal benefits envisaged under the agreement were not
considered in the computation of their retirement benefits which led to agitations

and formation of associations by the employees to petition the government to
address their grievances.

Consequently, a group of employees filed two suits against the Kenya
Government, one in 1997 in the High Court and another one in 2010 at the East
African Court of Justice in which the rulings were made in favour of the

Government of Kenya.
The Ex-East African Community employees have persistently petitioned the

Government for payment of other benefits.

The Government through the Deputy Prime Minister and Minister for Finance
directed that a task force be constituted to enquire into the issue of Ex-EAC

Workers claims and make recommendations on the way forward.



Vii.

Vii.

The taskforce in its findings observed that the Ex-East African Corfimunity workers
were paid their pension upon retirement based on their cumulative service at the

Community and that provident fund refunds have continued to be paid to the

relevant beneficiaries.

The taskforce report however recommended that an ex-gratia compensatory
payment of Kshs. 14 billion for the suffering, inhuman treatment, disruption of
career expectations and any other disturbances caused to the employees for the

sudden breakup of the community and also to cater for transport expenses

incurred by employees on repatriation.

The Ministry of Finance upon receiving the taskforce report subsequently
recommended an ex-gratia payment of Kshs. 150,000 for each of the Ex-East
African Community employees bringing the total amount to Kshs. 6 billion. The
rationale of this proposal was based on the budgetary implications as well as the
logistical challenges of paying the task force’s recommended figure based on the

years worked and one’s grade since some of the employees’ payrolls were missing.

Before preparation of an approval to the Cabinet to authorize this payment, the

Ministry of Finance sought the opinion of the Attorney General on the matter

who advised as follows that:

a) The Ex-East African Community employees had their matter settled’in court
where the judge dismissed their prayers. The issue of the pension and other
benefits claimed were heard and determined by the High Court in Case
No. HCCC 1879 of 1977 (Samuel Amugune and 4 others — Vs — Attorney
General). The Judge in this case dismissed the prayers made by the Ex-EAC

employees (Annex 4).

b) Upon referring the matter to the East African Court of Justice vide
reference No. 4 of 2010, Emmanuel Mjawasi & 748 others —Vs — Attorney

General, the matter was again struck out by the Court (Annex 5).



xi.

S e
¢) The Government had no obligation whatsoever to settle any claims for

pension or other benefits made by the Ex-East African Community

employees.

d) The Government had no legal or contractual obligation to make an ex-

gratia payment to the ex-employees unless it is compelled by law to do so.

e) There is no legal framework within which the Government could make any
payment to the Ex-East African Community employees and that any ex-
gratia compensatory payment to the Ex-EAC employees is purely
discretional and dependent upon formulation of a policy by the

Government or upon enactment of legislation by Parliament.

The Ministry of Finance, based on the legal opinion by the Attorney General
could not therefore prepare a Cabinet Memorandum for approval of the payment

of the Ex-East African Community employees.

3.2 Meeting with the petitioners

On 17% July, 2014, the Committee met with six representatives of the Ex-East Africa

Community workers who submitted the following:

i.

East African Community collapsed on 30" June, 1977, affecting over 40,000
Kenyan nationals who worked for the Community.

The East African Community Heads of States in consultation with the World Bank
commissioned a mediator to come up with a formula on how to share assets and
liabilities. The Mediator concluded his work on 25% October, 1981.

In 1984, the three East African Community heads of states, namely; President
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East African Community Mediation Agreement and East African Community
Agreement Cap 4. The Mediation Agreement Article 10.05 obligated the

Governments to pay their nationals pensions and other benefits due to them.



Vi,

Vil.

Viii.

xi.

The benefitsthat the Ex-East African Community workers have been claiming
include; Pension, Transport and Baggage Allowance, Severance pay, disturbance
allowance, and compensation for inhuman treatment.

After several unsuccessful attempts to have the benefits paid, the Ex-East African
Community Workers representative in 2009 approached Hon. Sheikh Dor who
moved a Private Member’s Question No. 126 of 2009 during which the Minister
for Finance confirmed that the money for the Ex-East African Community workers
was in Central Bank of Kenya.

The petitioners further sought audience from the Minister for Finance and the
Deputy Prime Minister, Hon. Uhuru Kenyatta on 29" September, 2010 at which
he instituted a Joint Taskforce of 10 Inter-Ministries personnel and 12 Ex-East
African Community representatives to look into the 13 claims.

The taskforce report was concluded and proposed that Ex-gratia payment be
made for compensation of the inhuman treatment for the Ex-EAC workers.

The Ex-East African Community workers representatives after a long wait through
a Parliamentary Question No. 1733 of 2012 by Hon. Sheikh Dor, sought
indulgence of the Minister of Finance, Hon. Njeru Githae who, while tabling the
taskforce report in the House confirmed that he would initiate an Executive
Cabinet Memo to approve payments. This has not been done to date.

The Ex-East African Community representatives have also sought audience from
the Budget and Appropriation Committee, the Deputy President, the President,
the Governor of Nairobi County which have not borne any fruits.

They eventually were advised to present a Petition to the National Assembly
which was tabled in the House on 2™ April, 2014.

Their prayers are that the Ex-East African Community Workers be paid their other

benefits amounting to Kshs. 14 billion.

3.2.1 Members’ Concerns

The Members having listened to the presentation by the Representatives of the Ex-EAC

Workers raised concerns on the following issues;
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tii.

While the Service Regulations for General Fund Services of the East African
Common Service Organization provided for benefits such as pension, disturbance
allowance, transport allowance, leave allowance, baggage allowance among
others, it did not provide for the ex-gratia payment.

The formula that was used to determine the amount of Kshs. 14 billion which was
based on payment for mid-level officer with a family of a wife and four children
with benefits was contestable.

The authentification of bona fide ex-EAC workers if payments were to be made,

considering that the Representatives admitted to unavailability of data.

4.0 COMMITTEE OBSERVATIONS ON THE TASK FORCE REPORT

The Committee made the following observations from the Task Force Report (Annex 6):

1

The former Kenyan employees of defunct East Africa Community have persistently

petitioned the Government of Kenya for payment of unpaid terminal benefits as per

the Mediation Agreement.

. Pursuant to the signing of the agreement, the Government received from the Crown

Agents £20,592,450 as Pensions funds and £1,248,977 as Provident Fund Assets for

onward transmission to the former employees.

. According to the taskforce report, the funds received from Crown Agents are held in

a deposit account at the Treasury known as ‘The East African Community Fund’ (the
Fund) whose balance as at 31 May 2009 was Ksh. 488,931,501.65.

The balance in the fund was attributed to the fact that pensions due to the Ex-East
African Community (K) employees were paid out from Consolidated Fund Services

(CFS) while the Fund was utilized for payment of Provident Fund Contributions.

. The Government had taken proactive steps to secure the pension and provident

interests of the former employees.

The agitation by the ex-employees has persisted despite the fact that their pensions
and provident have been duly paid.



ESTABLISHMENT OF THE JOINT TASKFORCE ©

7. The joint taskforce was constituted by the then Deputy Prime Minister and former
Minister for Finance Hon. Uhuru Kenyatta on 29% September 2010 when the
representatives of Ex-East Africa Community (EAC) from Kenya accompanied by Hon.
Sheikh Dor, nominated MP presented their petition in regard to payment of unpaid
terminal benefits to him.

8. The joint taskforce was chaired by Mr. Mutua Kilaka; Financial Secretary and was
composed of senior government officials from Ministries of Finance, East Africa
Community, State Law office and representatives of the Ex-EAC (K). The committee
completed its work and handed over its report to the Hon. Minister for Finance on
20" September, 2011.

9. The representatives of the East Africa Community Ex-Workers Association (Kenya) on
13" November 2012 petitioned the Chairman, Budget Committee in regards to
delayed payment of terminal dues to former Kenyan employees of the defunct East
Africa Community (EAC) as was recommended by the joint task force.

10. Their prayer to the Chairman, on behalf of their members were among others:

(a) THAT, the committee allocates the necessary funds in the National Budget
(Consolidated Fund Services) to cater for the delayed payment to the ex-EAC
workers. The estimated cost of this payment was Ksh. 14 Billion as per the
Taskforce Report on the defunct EX-EAC (K) Employees dues which was laid in
the House by Hon. Njeru Githae, Minister for Finance on 19" September 2012.

(b) THAT, the Chairman help them fast track the tabling of Cabinet Memo which is
precursor to the payment. The Hon. Minister for Finance had made a promise to
table the memo by end of September 2012.

PARTICULARS OF CLAIMS

11. The Ex-East African Community (K) presented a total of 13 claims in their petition to
the Government of Kenya. These included:

i)  Pension and addition pension

ii)  Gratuity

iii)  EAC Provident Fund benefits
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iv)  East Africa Airways Corporation (EAAC) provident funds

Severance allowance

)

vi)  OQutstanding/accumulated leave dues
) Currency and exchange rate applicable for payment
)

7% interest on benefits for the period after which the Mediation agreement
was signed.
ix)  Inclusion of 15% of housing allowance as pensionable emoluments.
x)  Loss of office benefit for ex-EAAC employees.
xi)  Gratuity at 70% for East Africa Cargo handling Services’
xii)  Redundancy payment in lieu of notice to ex-EAAC employees
xiii)  Repatriation expenses

xiv)  One month salary in lieu of notice.

CATEGORIES OF CLAIMANTS

12. According to the report, the claimants were categorized in the following five groups:

)  Those who retired on division date and were paid.
ii) Those who retired on division date but have not been paid other benefits.
iii) Those who were absorbed into the Kenya Civil Service and State Corporations
and were paid under the Pensions Act Cap 189 upon retirement.
iv) Those who were absorbed into the Kenya Civil service and State Corporations but
~ left before the Mediation Agreement was signed and were not paid.
v) Those who were absorbed into the Kenya Civil Service and State Corporation and
State Corporations before the collapse of the EAC.
REVIEW OF FINDINGS AND RECOMMENDATIONS OF THE JOINT TASKFORCE
13. The following is a review of the finding and recommendations made by the joint
taskforce on the claims presented by the ex-employees:
i) Number of Ex- EAC (K) employees: - The taskforce estimated the number to be
43,300 drawn from GFS (4,200), EAP&TC (4,043), EARC (22,490), EAHC and
EACHSER (1,564), EAAC 3,300 and auxiliary staff (7,703). This number may be

exaggerated due the separate inclusion of auxiliary staff which has been pegged at

1 -



i)

Vi)

vii)

7,703, The auxiliary staff should form part of the ex-employees in the five
institutions of the defunct FAC.

Pension and Additional Pensions: - The committee found out that the Ex-
Employees are not entitled to payment of this claim since the government
continues to pay pensions and additional pension is paid on case by case. This
finding is consistent with the court ruling in the year 2004 and therefore the ex-
employees have no valid claim.

Gratuity: - Only the eligible Ex-EAC (K) employees who were not paid gratuity by
the Government upon retirement from the community on the division date are
entitled to payment of gratuity. This claim is payable and therefore any ex-
employees eligible but has not been paid can claim.

EAC Provident Fund benefits: - The payment of provident fund contributions to
GFS is being undertaken by the Ministry of Finance. It is upon the eligible
employees to claim. There is need to publish in the newspapers the list of all
claims paid to date to avoid further unnecessary claims.

East Africa Airways Corporation (EAAC) provident funds: - This fund was handled
by the official receiver of ex-EAAC. The Attorney General and Ethics and Anti-
Corruption Commission should provide status report of this fund and a list of Ex-
EAAC paid be made public.

Severance Allowance: - This was only payable to Ex- EAAC employees since EAAC
went under liquidation. The Attorney General should publish a comprehensive
list of all Ex-EAAC employees that were paid since there are claims that it was not
paid.

Outstanding/ Accumulated Leave Dues: - The report recommends that these claims
can be paid to eligible ex-employees who had pending leave days subject to
production of authentic relevant documents. There is a possibility that this claim
may lead to fraudulent claims occasioned by forgery of documents as was the case

in Tanzania and erroneous payments as was the case in Uganda.
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viii)

xi)

Xii)

xiii)

Xiv)

Salary in Lieu of notice: - The report observes that this claim was appiicable to the
Ex-EAAC employees since their services were formally terminated. The Attorney
General should make public all the ex-employees paid by the official receiver.
Applicable Interest: - The 7% interest in the Mediation Agreement was applied to
inter-state disbursement of the compensation benefits. The taskforce accepted to
apply the 7% interest per annum on other benefits due from the division date to
call date in convertible currency. 7This rate is agreeable since it conforms to the
mediation agreerment.

Ex-Gratia: - The taskforce found that the appeal for ex-gratia merits consideration
on humanitarian grounds to eligible ex-employees. The taskforce proposes that
the estimated workforce of 40,000 ex-employees be considered for ex-gratia
payment totalling Ksh. 14 Billion on graduated scale according to the number of
years worked and terms of service. According to the report, there were no ex-
gratia payments to ex-employees of Uganda and Tanzania. This payment
therefore is not in tandem with the treatment of ex-employees of the defunct EAC
in other jurisdictions.

Disturbance Allowance: - The report notes that upon dissolution of the EAC, the
Ex-EAC (K) employees were accorded necessary support by the Government of
Kenya. It proposes that this claim maybe considered.

Repatriation/Baggage/ Transport Allowance: The report notes that some ex- EAC
employees were given concessions and others transported and settled in hotels.
This claim was excluded by Uganda in their settlement of the claims. The report
recommended that this claim may be considered for payment.

Currency Applicable: - This was provided in the Mediation Agreement.

Loss of Office/Redundancy: - This claim was paid by the official receiver of EAAC.

The claimn is therefore not valid and should be paid by the government.
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5.0 COMMITTEE'S RECOMMENDATIONS

After careful assessment of the petition, the taskforce report, the presentation by the State
Law Office and the State Department of East African Affairs, and the presentation by the
petitioners, the Committee observed that the prayers sought by the petitioners had been
arbitrated and dismissed by the High Court in Kenya and the East African Court of Justice

in Arusha. Therefore the two court decisions are binding. Consequently, the Committee
recommends that:-

(i)  Parliament cannot appropriate the Kshs. 14 billion prayed for to settle the
claims of the Ex-EAC workers since there is neither a legal basis nor a policy
framework to do so.

(i)  The petitioners are at liberty to seek redress from any other avenue if they wish
to.
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It is therefore my pleasant duty and privilege, on behalf of the Joint Committee on
Finance, Planning & Trade and Regional Integration to table this report on the Petition
by the Former Employees of the Defunct East African Community on Delayed Payments
of Benefits pursuant to the provisions of Standing Order 227.

HON. BENJAMIN LANGAT, MP
CHAIRPERSON

DEPARTMENTAL COMMITTEE ON FINANCE, PLANNING AND TRADE

HON. FLORENCE KAJUJU, MP
CHAIRPERSON

SELECT COMMITTEE ON REGIONAL INTEGRATION
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ANNEX 1

MINUTES



MINUTES OF THE 1T SITTING OF THE JOINT COMMITTEE ON REGIONAL
INTEGRATION AND FINANCE, PLANNING AND TRADE HELD ON TWESDAY 10T

JUNE, 2014 IN THE BOARD ROOM, 4™ FLOOR, PROTECTION HOUSE, AT 12.00 PM
e e —

Present
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Hon.
Hon.
. Hon.
. Hon.
. Hon.
. Hon.
. Hon.
. Hon.
. Hamn,
17.
18.
19,

Hon.
Hon.
Hon.

Benjamin Langat, MP
Florence Kajuju, MP
Christopher Nakuleu, MP
Nelson Gaichuhie, MP
Andrew Toboso, MP
Timothy Bosire, MP
Sarah Korere, MP

Mary Seneta, MP

Lati Lelelit, MP

Dido Rasso, MP

David Karithi, MP
Cyprian Kubai Iringo, MP
Mark Lemunokol, MP
Daniel Nanok, MP
Abdul Rahim Dawood, MP
Dr. Oburu Oginga, MP
Sammy Mwaita, MP
Patrick Makau, MP
David Ochieng, MP

Absent with Apology

i
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Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
S LG,
< e,
. Hon.
. Hon.
. Hon.

Kathuri Murungi, MP
Bady Twalib Bady, MP
Dan Kazungu, MP

Eric Keter, MP

Joseph Kahangara, MP
Ann Nyokabi, MP
Peter Shehe, MP

Alex Mwiru, MP

Florence Mwikali Mutua, MP

Charles Nyamai, MP
Anthony Kimaru, MP
David Kariithi, MP
Gideon Konchela, MP
Ali Wario, MP

Chairperson Finance Committee
Chairperson Regional Integration

Vice-Chair Regional Integration
Vice-Chair Finance Committee



15. Hon. Emmanuel Wangwe, MP

16. Hon. Alois Lentoimaga, MP o o
17. Hon. Rose Nyamunga, MP

18. Hon. Wanjiku Muhia, MP

19. Hon. Robert Mbui, MP

In Attendance

1. Mr. Robert Nyaga - Fiscal Analyst
2. Ms. Esther Nginyo - Third Clerk Assistant
3. Mr. Fredrick Otieno - Third Clerk Assistant
4. Mr. Nicodemus Maluki - Third Clerk Assistant
5. Mr. Daniel Mwanzia - Fiscal Analyst
6. Mes. Catherine Burure - Fiscal Analyst

MIN.DPTF/CRI/NO.001/2014 PRELIMINARIES

Hon. Benjamin Langat, MP, the Co-Chairperson, called the meeting to order at 12.40 pm
and a word of prayer was said by Hon. Cyprian Iringo, MP.

MIN.DFPT/CRI/NO.002/2014 CONSIDERATION OF THE PETITION TO THE

NATIONAL ASSEMBLY ON DELAYED PAYMENT OF
OTHER BENEFITS TO FORMER EMPLOYEES OF
THE DEFUNCT EAST AFRICAN COMMUNITY
(KENYA)

The Parliamentary Budget Office presented the following about the petition:

k;
1.

INTRODUCTION

The former Kenyan employees of defunct East Africa Community have persistently
petitioned the Government of Kenya for payment of unpaid terminal benefits as per

the Mediation Agreement.

. Pursuant to the signing of the agreement, the Government received from the Crown

Agents Sterling Pounds 20,592,450 as Pensions funds and Sterling Pound 1,248,977 as

Provident Fund Ascets for onvard transmission to th
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. According to the taskforce report, the funds received from Crown Agents are held in

a deposit account at the Treasury known as ‘The East African Community Fund’ (the

Fund) whose balance as at 31 May 2009 was Ksh. 488,931,501.65.



The balance in the fund was attributed to the fact that pensions due to the Ex-EAC (K)
employees were paid out from Consolidated Fund Services (CFS) while the Fund was
utilized for payment of Provident Fund Contributions.

It is to be noted that the Government had taken proactive steps to secure the pension
and provident interests of the former employees.

The agitation by the ex-employees has persisted despite the fact that their pensions

and provident have been duly paid.

- They have been concerned that some terminal benefits envisaged under the

Mediation Agreement were not taken into consideration in computation of pension
payments upon retirement.

In the year 1997 a group of former employees filed a suit at the High Court (HCCC
No. 1879 of 1997) against the government seeking for pensions.

In the year 2004, the court dismissed the case and ruled in favour of the

Government.

I1. ESTABLISHMENT OF THE JOINT TASKFORCE

10. The joint taskforce was constituted by the then Deputy Prime Minister and former

11.

12,

13

Minister for Finance Hon. Uhuru Kenyatta on 29" September 2010 when the
representatives of Ex-East Africa Community (EAC) from Kenya accompanied by Hon.
Sheikh Dor, nominated MP presented their petition in regard to payment of unpaid
terminal benefits to him.

The joint taskforce was chaired by Mr. Mutua Kilaka; Financial Secretary and was
composed of senior government officials from Ministries of Finance, Fast Africa
Community, State Law office and representatives of the Ex-EAC (K). The committee
completed its work and handed over its report to the Hon. Minister for Finance on
20™ September, 2011.

The representatives of the East Africa Community Ex-Workers Association (Kenya) on
13* November 2012 petitioned the Chairman, Budget Committee in regards to
delayed payment of terminal dues to former Kenyan employees of the defunct East
Africa Community (EAC) as was recommended by the joint task force.

Their prayer to the Chairman, on behalf of their members were among others:



(a) THAT, the committee allocates the necessary funds in the National Budget
(Consolidated Fund Services) o cater for the delayed payment te the ex-EAC
workers. The estimated cost of this payment was Ksh. 14 Billion as per the
Taskforce Report on the defunct EX-EAC (K) Employees dues which was laid in
the House by Hon. Njeru Githae, Minister for Finance on 19 September 2012.

(b) THAT, the Chairman help them fast track the tabling of Cabinet Memo which is
precursor to the payment. The Hon. Minister for Finance had made a promise to
table the memo by end of September 2012.

I INSTITUTIONS IN THE DEFUNCT EAC

14. The ex-employees of the defunct EAC worked in institutions that provided common
services to the partner states. These were the East Africa Railways Corporations (EAR),
the East Africa Airways Corporations (EAAC), the East Africa Post and
Telecommunications Corporations (EAP&TC), the East Africa Harbours Corporations
(EAHC), the East Africa Cargo Handling Services (EACHSER), and the General Fund
Services.

IV. PARTICULARS OF CLAIMS

15. The Ex-EAC (K) presented a total of 13 claims in their petition to the Government of
Kenya. These included:

i)  Pension and addition pension

ii)  Gratuity

iii)  EAC Provident Fund benefits

iv)  East Africa Airways Corporation (EAAC) provident funds

v)  Severance allowance

vi)  Outstanding/accumulated leave dues

vii)  Currency and exchange rate applicable for payment

viii) 7% interest on benefits for the period after which the Mediation agreement
was signed.

ix)  Inclusion of 15% of housing allowance as pensionable emoluments.

x)  Loss of office benefit for ex-EAAC employees.

xi)  Gratuity at 70% for East Africa Cargo handling Services’

xii)  Redundancy payment in lieu of notice to ex-EAAC employees



xiii)  Repatriation expenses

xiv)  Offe month salary in lieu of notice. *

V. CATEGORIES OF CLAIMANTS

16. According to the report, the claimants were categorized in the following five groups:

v)

Those who retired on division and were paid.

Those who retired on division date but have not been paid other benefits.

Those who were absorbed into the Kenya Civil Service and State Corporations
and were paid under the Pensions Act Cap 189 upon retirement.

Those who were absorbed into the Kenya Civil service and State Corporations
but left before the Mediation Agreement was signed and were not paid.

Those who were absorbed into the Kenya Civil Service and State Corporation

and State Corporations before the collapse of the EAC.

VI. REVIEW OF FINDINGS AND RECOMMENDATIONS OF THE JOINT TASKFORCE.

17. The following is a review of the finding and recommendations made by the joint

taskforce on the claims presented by the ex-employees:

i)

iii)

Number of Ex- EAC (K) employees: - The taskforce estimated the number to be
43,300 drawn from GFS (4,200), EAP&TC (4,043), EARC (22,490), EAHC and
EACHSER (1,564), EAAC 3,300 and auxiliary staff (7,703). This number may be
exaggerated due the separate inclusion of auxiliary staff which has been pegged at
7, 703. The auxiliary staff should form part of the ex-employees in the five
institutions of the defunct EAC.

Pension and Additional Pensions: - The committee found out that the Ex-
Employees are not entitled for payment of this claim since the government
continues to pay pensions and additional pension is paid on case by case. This
finding is consistent with the court ruling in the year 2004 and therefore the ex-
employees have no valid claim. However, the budget committee should request
the Hon. Minister to submit a comprehensive list of all ex-FAC (K) employees
who are received or are still receiving pensions from the government,

Gratuity: - Only the eligible Ex-EAC (K) employees who were not paid gratuity by

the Government upon retirement from the community on the division date are



iv)

vi)

vii)

viii)

entitled to payment of gratuity. This claim is payable and therefore any ex-
employees eligible but has not been paid can claim. The government Should table
a list of all ex- EAC (K) employees who have been paid gratuity so far.

EAC Provident Fund benefits: - The payment of provident fund contributions to
GFS is being undertaken by the Ministry of Finance. It is upon the eligible
employees to claim. There is need to avail to parliament and publish in the
newspapers the list of all claims paid to date to avoid further unnecessary claims.
East Africa Airways Corporation (EAAC) provident funds: - This fund was handled
by the official receiver of ex-EAAC. The Attorney General and Ethics and Anti-
Corruption Commission should provide status report of this fund to Parliament
and a list of Ex-EAAC paid be made public.

Severance Allowance: - This was only payable to Ex- EAAC employees since EAAC
went under liquidation. The Attorney General should submit to Parliament a
comprehensive list of all Ex-EAAC employees that were paid since there are claims
that it was not paid.

Outstanding/ Accumulated Leave Dues: - The report recommends that these claims
can be paid to eligible ex-employees who had pending leave days subject to
production of authentic relevant documents. There is a possibility that this claim
may lead to fraudulent claims occasioned by forgery of documents as was the case
in Tanzania and erroneous payments as was the case in Uganda.

Salary in Lieu of notice: - The report observes that this claim was applicable to the
Ex-EAAC employees since their services were formally terminated. The Attorney
General should submit to parliament and make public all the ex-employees paid
by the official receiver.

Applicable Interest: - The 7% interest in the Mediation Agreement was applied to
inter-state disbursement of the compensation benefits. The taskforce accepted to
apply the 7% interest per annum on other benefits due from the division date to
call date in convertible currency. This rate is agreeable since it conform to the
mediation agreement.

Ex-Gratia: - The taskforce found that the appeal for ex-gratia merits consideration

on humanitarian grounds to eligible ex-employees. The taskforce proposes that



the estimated workforce of 40,000 ex-employees be considered for ex-gratia
payment totalling Ksh. 14 Billion on graduated scale according to the number of
years worked and terms of service. According to the report, there were no ex-
gratia payments to ex-employees of Uganda and Tanzania. This payment
therefore is not in tandemn with the treatment of ex-employees of the defunct FAC
in other jurisdictions. However, on humanitarians grounds the Commiitee may
consider approving payment of not exceeding a total Ksh 8,000,000,000. (Eight
Billion only) for an estimated ex-employee workforce of 35,000 on a fat rate.
This will give an ex-gratia payment of Ksh. 230,000/ per employee on average.

xi) Disturbance Allowance: - The report notes that upon dissolution of the EAC, the
Ex-EAC (K) employees were accorded necessary support by the Government of
Kenya. It proposes that this claim maybe considered.

xii)  Repatriation/Baggage/ Transport Allowance: The report notes that some ex- EAC
employees were given concessions and others transported and settled in hotels.
This claim was excluded by Uganda in their settlement of the claims. The report
recommended that this claim may be considered for payment.

xiii)  Currency Applicable: - 7his was provided in the Mediation Agreement.

xiv)  Loss of Office/Redundancy: - This claim was paid by the official receiver of FAAC.

The claim is therefore not valid and should be paid by the government.

VII. POLICY OPTIONS

18. The analysis of the findings and recommendations of the joint taskforce reveals that
out of the 13 claims by the Ex- EAC (K) employees only ex-gratia claim which is a
discretionary payment have been recommended for consideration by the
Government.

19. The report revealed that the most of the claims raised by the Ex- EAC (K) employees
are fully settled or is being settled on a case by case basis on presentation of claims by
the Ex- EAC (K) employees or their beneficiaries.

20. The committee may consider the following policy options while making their

decision on the matter:



(i.)  Accepting/Rejecting the proposed ex-gratia payment of Ksh. 14 Billion: - The
option of rejecting the proposed ex-gratia will leave things to stand the way
they are and therefore will not have any impact on the country’s National
budget deficit. However, despite the fact that other jurisdiction did not
consider ex-gratia payments in their settlements, Kenya should consider token
payment to the ex- EAC employees on humanitarian ground as recommended
by the taskforce report.

(i)  Forensic Audit into the Liguidation of Ex-FAAC: - The committee should
consider asking the Attorney General and the Ethics and Anti-corruption
Commission to prepare and submit a forensic audit report on liquidation
process of Ex-EAAC. The report should include a comprehensive list of fx-
FAAC (K) employees who were compensated by the official receiver.

(iit.)  Publishing the names of Ex-FAC (K) employees: - The committee may consider
requesting the government to publish the names of Ex-EAC (K) who may not
have been paid their claims to notify them or their beneficiaries to be paid.

(iv.)  Timeline for full settlement of any pending genuine claims: - The committee
should consider requesting the government to provide a definite timeline for
completion of any pending payment.

(v.) Consideration of Budgetary Allocation for Ex-Gratia Payment: - The committee
may as a matter of urgency based on a cabinet memo consider allocating an
agreed ex-gratia payment amount in the 2014/2015 fiscal year supplementary
budget. However, due consideration on the negative impact of this allocation
on the national debt should be taken into consideration.

(vi.) Status of the Cabinet Memorandum: - The Committee may consider asking the
Cabinet Secretary for National Treasury on the status of the cabinet
memorandum that was to authorize payment of ex-gratia. The former Minister
for Finance had promised Parliament on 19* September 2012 that the memo
will reach cabinet before the end of September 2012.

MIN.DFPT/CRI/NO.003/2014 COMMITTEE'S CONCERNS

The Members noted the following concerns that;



i. The petitioners had three prayers: that Parliament to approve the payment of
Kshs. 14 billion, payments be effected within ths 2014/2015 Financial Year: and
the payment be made within the first half of the Financial year. Further, the
prayers were conditional as to when the payments were to be made considering
Parliament was in the process of handling the budget process. It was noted that
substantial part of the compensation was made and the petitioners are still asking
for more benefits.

ii. The Petition had previously been committed to the Committee on Budget and
Appropriation and the Committee on Implementation and was never concluded.

iii. The absolute figure of 40000 employees is suspect. There is need for clear
database of the claimants and further clarifications, the provisions in the treaty
thereof and the current treaty need to be known and clarified. Further, concerns
were raised on whether the figure of 40,000 was used to compute the figure of
Kshs. 14 billion.

iv.  The taskforce report recommendations were based on humanitarianism now that
the petitioners had lost all their suits before the court of law.

MIN.DFPT/CRI/NO.004/2014 COMMITTEE RESOLUTIONS

The Members resolved to invite the National Treasury, Attorney General and the

Ministry of East African Affairs, Commerce and Tourism for further discussion on the
matter on Thursday 19 June 2014.

MIN.DFPT/CRI/NO.005/2014 ANY OTHER BUSINESS

The Regional Integration Committee proposed to meet on Thursday 12 June 2014.

MIN.DFPT/CRI/NO.006/2014 ADJOURNMENT

There being no other business, the Chairperson adjourned the meeting at 13.36 p.m.

Chairperson (Regional Integration Committee)
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MINUTES OF THE 2N°sSITTING OF THE JOINT COMMITTEE ON REGIONAL
INTEGRATION AND FINANCE, PLANNING AND TRADE HELD ON TUESDAY 15™
JULY, 2014 IN CONTINENTAL HOUSE, 5™ FLOOR, AT 9.30 AM
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Hon. Florence Kajuju, MP . Chairperson Regional Integration
Hon. Tiras Ngahu, MP . Ag. Co-Chairperson
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Hon. Lati Lelelit, MP
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. Hon. Daniel Nanok, MP
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12. Hon. Dr. Oburu Oginga, MP

13. Hon. Sammy Mwaita, MP

14. Hon. Patrick Makau, MP

15. Hon. Peter Shehe, MP

16. Hon. Kathuri Murungi, MP

17. Hon. Dan Kazungu, MP

18. Hon. Eric Keter, MP

19. Hon. David Kariithi, MP

20.Hon. Robert Mbui, MP

21. Hon. Ali Wario, MP

22 .Hon. Emmanuel Wangwe, MP

23.Hon. Jimmy Angwenyi, MP

24.Hon. Mary Emaase, MP
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Absent with Apology
1. Hon. Benjamin Langat, MP - Chairperson, Finance
2. Hon. Nelson Gaichuhie, MP : Vice-Chairperson, Finance
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Joseph Kahangara, MP
Ann Nyokabi, MP
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Rose Nyamunga, MP
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David Ochieng, MP

Mary Seneta, MP

Sarah Korere, MP
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Shakeel Shabbir, MP
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Mr. Evans Oanda - First Clerk Assistant
Mes. Esther Nginyo - Third Clerk Assistant
Mr. Fredrick Otieno - Third Clerk Assistant
Mr. Nicodemus Maluki - Third Clerk Assistant
Mr. Joash Kosiba - Fiscal Analyst

Mr. Ali Salat - Fiscal Analyst

Ministry of East African Affairs, Commerce and Tourism
Ms. Mwanamaka Mabruki - Principal Secretary
2. Ms. Rose Nyakwana - Principal State Counsel
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State Law Office
1. Mr. Silvanus Ndisya . Senior Deputy Registra General

MIN.DPTF/CRI/NO.007/2014 PRELIMINARIES

Hon. Florence Kajuju, MP, the Chairperson called the meeting to order at 10.00 am
followed by a word of prayer.

MIN.DPTF/CRI/NO.008/2014 ELECTION OF A CO-CHAIRPERSON

In absence of the substantive chair and vice chair of the Finance, Planning & Trade
Committee, the Hon. Tiras Ngahu, MP was elected as the Co-Chairperson pursuant
Standing Orders No. 188.

MIN.DPTF/CRI/NO.009/2014: PRESENTATION BY THE PRINCIPAL SECRETARY,
STATE DEPARTMENT OF EAST AFRICAN AFFAIRS.

Ms. Mabruki Mwanamaka, the Principal Secretary, State Department of East African
Affairs appeared before the Joint Committees and briefed the Members on the status of
payment to the Former employees of the defunct East African Community (Kenya
citizens) as follows:

i. The defunct East African Community collapsed on 30t June, 1977 and was
subsequently dissolved due to lack of strong political will, disproportionate
sharing of benefits of the benefits of the community among the partner states and
lack of strong participation by the private sector and civil society.

ii.  After dissolution, the EAC Partner States negotiated a Mediation Agreement for
division of assets and liabilities which was signed on 14" May, 1984.

iii. The former employees of the defunct EAC were concerned that some of the
terminal benefits envisaged under the agreement were not considered in the
computation of their retirement benefits which led to agitations and formation of

associations by the employees to petition the government to address their
grievances.

iv.  Consequently, a group of employees filed two suits, one in 1997 in the High
Court and another one in 2010 at the East African Court of Justice in which the
rulings were made in favour of the Government of Kenya.



vi.

Vil.

viii.

The Ex-EAC employees have persistently petitioned the Government for payment
of other benefits.

The Government, through the Deputy Prime Minister and Minister for Finance,
directed that a task force be constituted to enquire into the issue of Ex-EAC
Workers claims and make recommendations on the way forward.

The taskforce in its findings observed that the Ex-EAC Workers were paid their
pension upon retirement based on their cumulative service at the Community and
that provident fund refunds have continued to be paid to the relevant

beneficiaries.

The taskforce report however recommended that a token of appreciation and
compensation of Kshs. 14 billion for the suffering, inhuman treatment, disruption
of career expectations and any other disturbances caused to the employees for the
sudden breakup of the community and also to cater for transport expenses
incurred by employees on repatriation.

The Ministry of Finance upon receiving the taskforce report subsequently
recommended an ex-gratia payment of Kshs. 150,000 for each of the Ex-EAC
employees bringing the total amount to Kshs. 6 billion.

The Ministry of Finance sought the opinion of the Attorney General on the matter
before seeking Cabinet approval on the issue in which the Attorney General made
his observations as follows;

a) The Ex-EAC employees had their matter settled in court where the judge
dismissed their prayers.

b) The matter having been referred to the East African Court of Justice was
struck out by the Court.

c) The Government had no obligation whatsoever to settle any claims for
pension or other benefits made by the Ex-EAC employees.

d) The Government had no legal or contractual obligation to make an ex-
gratia payment to the ex-employees unless it is compelled by law to do so.

e) There is no legal framework within which the Government could make any
payment to the Ex-EAC employees and that any ex-gratia compensation to
the employees is discretionary and depended upon formulation of a policy
by the Government or upon enactment of legislation by Parliament.

4



xi. ~ The Ministry of Finance, based on the legal opinion by tlfe Attorney General
could not therefore prepare a Cabinet Memorandum for approval of the payment
of the Ex-EAC employees.

MIN.DPTF/CRI/NO.010/2014 PRESENTATION BY THE STATE LAW OFFICE

Mr. Sylvanus Ndisya, the Senior Deputy Registrar General, State Law Office, appeared
before the Joint Committees and briefed the Members on the Petition by the former
Employees of the Defunct East African Community (Kenya) as follows;

iii.

Vi.

The East African  Community comprised of the following
institutions/corporations;

a) The East African Posts and Telecommunications Corporation.

b) The East African External Telecommunications.

c) The East African Cargo Handling Services.

d) East African General Fund Services.

e) East African Railways Corporation

f) East African Airways Corporation.

g) East African Harbours Corporation.
After the collapse of the Community in 1977, the High Court made a
winding up order against East African Airways Corporation and the official
Receiver/Registrar General was constituted as the Provisional Liquidator of
the Corporation. The official Receiver with the sanction of the High Court
appointed Murdoch MCrae and Smith Accountants to assist him in
liquidating the corporation.
During the liquidation process, the official Receiver with the help of the
advising accountants declared and paid out dividends seven times to all
creditor of the corporation who included the employees. At the close of
liquidation in 1988, claims worth Kshs. 275,118,299 had been settled.

As regards the other Corporations and the EAC in general, the ex-
employees filed suits in pursuit of pension and other retirement benefits in
High Court and the East African Court of Justice but lost the cases.

In September, 2010 the Government through the initiative of the Ministry
of Finance constituted a taskforce which recommended that an ex-gratia
compensatory payment be paid to the ex-employees.

On 4% June, 2012, the State Law Office issued a legal opinion at the request
of the National Treasury which stated that there was no legal framework
5



compelling the government”™ to make ex-gratia payment to the Ex-
employees of the EAC as such payments were purely discretionary and

dependent on formulation of a policy by government or enactment of
legislation by the National Assembly.

MIN.DPTF/CRI/NO.011/2014 MEMBERS” OBSERVATIONS

The Committee having listened to the presentation by the Principal Secretary made the
following observations that;

iii.

The taskforce report recommendation of payment of Khs. 14 billion to the
Ex-EAC employees was based on humanitarian grounds since the
petitioners had lost all the suits they filed against the Kenyan Government.

If there could be genuine cases of Ex-EAC employees who never got their
dues, they should be allowed to come forward with evidence of non-
payment and request for their compensation.

The Hon. Alfred Sambu, MP confirmed to the Committee that he was an

employee in the defunct EAC and that all employees from Kenya were duly
paid their benefits.

MIN.DPTF/CRI/NO.012/2014 COMMITTEES” RESOLUTIONS

The Members resolved as follows that:

#

i,

Based on the taskforce recommendation, the payments recommended by
the taskforce report were discretionary and had neither the legal basis nor

policy framework and therefore the Government is not obligated to make
such payments.

Any genuine cases from the Ex-EAC employees that were not paid for
should be brought forward with evidence for compensation.

The petitioners should be invited to make their presentation before the

joint before the Committee compiles its report. The Committee resolved to
have them on Tuesday, 22 July, 2014.

The Secretariat was asked to compile a report for the Committee's
consideration after it meets the petitioners. The report should conclude that
the petitioners have no justifiable prayers as they were duly paid and the



matters had been conclusively dealt with both by the government and the
courts.

MIN.DPTF/CRI/NO.013/2014 ADJOURNMENT

There being no other business, the Chairperson adjourned the meeting at 11.46 a.m.

Chairperson (Departmental Committee on Finance, Planning & Trade)

Signedd%kzujtj ............... date 6{‘@@%1&)[\6

Chairperson (Committee on Regional Integration)



MINUTES OF THE 3® SITTING OF THE JOINT COMMITTEE ON REGIGNAL
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- Chairperson, Finance
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Hon. Antb®ny Kimaru, MP
Hon. Gideon Konchela, MP
Hon. Rose Nyamunga, MP
Hon. David Ochieng, MP

10.  Hon. Mary Seneta, MP

11.  Hon. Jones Mlolwa, MP
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13. Hon. Shakeel Shabbir, MP

14.  Hon. Dennis Waweru, MP

15. Hon. Sakaja Johnson, MP

16.  Hon. Sammy Koech, MP

17.  Hon. Kirwa Stephen Bitok, MP
18.  Hon. Eng. Shadrack Manga, MP
19. Hon. Sakwa John Bunyasi, MP
20. Hon. Irshadali Sumra, MP

21.  Hon. Alfred Sambu, MP

22.  Hon. Joseph Limo, MP

23. Hon. Robert Mbui, MP
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28. Hon. Eric Keter, MP

In Attendance
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1. Ms. Esther Nginyo - Third Clerk Assistant
2. Mr. Fredrick Otieno - Third Clerk Assistant
3. Mr. Nicodemus Maluki . Third Clerk Assistant

MIN.DPTF/CRI/NO.014/2014 PRELIMINARIES

Hon. Benjamin Langat, MP, the Chairperson called the meeting to order at 10.30 am
followed by a word of prayer from Hon. Abdullswamad Sheriff, MP.



MIN.DPTF/CRI/NO.015/2014 : CONSIDERATION OF THE DRAFT REPORT ONPA
PETITION ~ OVER DELAYED PAYMENT OF
BENEFITS TO THE EMPLOYEES OF THE
DEFUNCT  EAST  AFRICAN  COMMUNITY
(KENYA)

This matter was differed to later date pending meeting with the petitioners. The Hon.
Addullswamad Sherif, MP undertook to bring them on 24" July, 2014.

MIN.DPTF/CRI/NO.016/2014 ADJOURNMENT

There being no other business, the Chairperson adjourned the meeting at 11.10 a.m.

Chairperson (Departmental Committee on Finance, Planning & Trade)

Signed....

Chairperson(Committee on Regional Integration)



MINUTES OF THE 4™ SITTING OF THE JOINT €OMMITTEE ON REGIONAL
INTEGRATION AND FINANCE, PLANNING AND TRADE HELD ON TUESDAY 24T
JULY, 2014 IN MEDIA CENTRE, PARLIAMENT BUILDINGS, AT 12.00 NOON

Present

1. Hon
2 Hon
3. Hon
4. Hon
5. Hon.
6. Hon.
7 Hon.
8. Hon.
0. Hon.
10.  Hon.
11.  Hon.
12.  Hon.
13. Hon.
14.  Hon.
15.  Hon.
16. Hon.
17. Hon.
18. Hon.
19.  Hon.
20. Hon.
21.  Hon.
22. Han
23. Hon
24. Hon.
25. Han.
26. Hon.
Z7. tion.
28, Homn,
29. Hon.
30. Hon.
31. Hon.

. Benjamin Langat, MP

. Florence Kajuju, MP

. Christopher Nakuleu, MP
. Lati Lelelit, MP

Cyprian Kubai Iringo, MP

Sammy Mwaita, MP
Peter Shehe, MP
Kathuri Murungi, MP
Dan Kazungu, MP
David Kariithi, MP
Andrew Toboso, MP
Jimmy Angwenyi, MP
Mary Emaase, MP
Abdullswamad Sheriff
Alois Lentoimaga, MP
Sarah Korere, MP
Mark Lemunokol, MP
Wanjiku Muhia, MP
Mary Seneta, MP
Timothy Bosire, MP
Shakeel Shabbir, MP
Sakaja Johnson, MP
Kirwa Stephen Bitok, MP
Robert Mbui, MP
Jones Mlolwa, MP
Dido Rasso, iviP

Alex Mwiru, MP

Eng. Shadrack Manga, MP
Eric Keter, MP

David Ochieng, MP

Abdul Rahim Dawood, MP

Chairperson, Finance
Chairperson Regional Integration

Vice-Chair Regional Integration



Absent with Apology

e

Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.

Nelson Gaichuhie, MP -
Joseph Kahangara, MP
Florence Mwikali Mutua, MP
Charles Nyamai, MP
Anthony Kimaru, MP
Gideon Konchela, MP
Rose Nyamunga, MP
Joash Olum, MP

Dennis Waweru, MP
Tiras Ngahu, MP

Sammy Koech, MP
Sakwa John Bunyasi, MP
Irshadali Sumra, MP
Alfred Sambu, MP
Joseph Limo, MP

Ali Wario, MP

Patrick Makau, MP
Daniel Nanok, MP

Dr. Oburu Oginga, MP
Emmanuel Wangwe, MP
Ronald Tonui, MP

Ann Nyokabi, MP

Bady Twalib Bady, MP

In Attendance
Kenya National Assembly

1

Ms. Esther Nginyo
2. Mr. Fredrick Otieno
3. Mr. Nicodemus Maluki -

Third Clerk Assistant
Third Clerk Assistant
Third Clerk Assistant

Ex-EAC Employees Representatives

T.

o v AW

John W. Otieno Owili - EAAC
Paul M. Mukaria - GFS
John M. Nganga - GFS
Blasio Ondiek - EAPTC
Paul L. Orango Nyoturu - EAPTC

Joseph N. Gathu GFS - GFS

Vice-Chairperson, Finance



MIN.DPTF/CRI/NO.017/2014 PRELIMINARIES

Hon. Benjamin Langat, MP, the Chairperson, called the meeting to order at 12.10 p.m
followed by a word of prayer from Hon. David Ochieng’, MP. The Chairperson
thereafter called on all present to do self-introduction.

MIN.DPTF/CRI/NO.018/2014 PRESENTATION BY EX — EAC EMPLOYEES

The six representatives of the Ex-EAC workers informed the Joint Committee as follows:

vi.

Vil.

viil.

East African Community collapsed on 30" June, 1977, affecting over 40,000
Kenyan nationals who worked for the Community.

The East African Community Heads of States, in consultation with the World
Bank, commissioned a Mediator on how to share Assets and Liabilities. The
Mediator concluded their work on 25™ October, 1981.

In 1984, the three Heads of States, namely; President Daniel Arap Moi, President
Julius Nyerere and President Milton Obote, signed the East African Community
Mediation Agreement and East African Community Agreement Agreement Cap 4.
The Mediation Agreement Article 10.05 obligated the Governments to pay their
nationals pensions and other benefits due to them.

The benefits that the EX-EAC workers have been claiming include; Pension,
Transport and Baggage Allowance, Severance pay, disturbance allowance, and
compensation for inhuman treatment.

After several unsuccessful attempts to have the benefits paid, the Ex-EAC Workers
representative in 2009 approached Hon. Sheikh Dor who moved a Private
Member's Question No. 126 of 2009 during which the Minister for Finance
confirmed that the money for the Ex-EAC workers was in Central Bank of Kenya.
The Representatives further sought audience with the Minister for Finance and the
Deputy Prime Minister, Hon. Uhuru Kenyatta on 29* September, 2010 at which
he instituted a Joint Taskforce of 10 Inter-Ministries personnel and 12 Ex-EAC
Representatives to look into the 13 claims.

The Taskforce Report was concluded and proposed that Ex-gratia payment be
made for compensation of the inhuman treatment for the Ex-EAC workers.

The Ex-EAC Workers Representatives after a long wait through a Parliamentary
Question No. 1733 of 2012 by Hon. Sheikh Dor, sought indulgence of the
Minister of Finance, Hon. Njeru Githae who while tabling the Taskforce Report in
the House confirmed that he would initiate an Executive Cabinet Memo which
has not been done to date.
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The Ex-EAC Representatives have also sought audience with the Budget and
Appropriation Committee, the Deputy President, the President, the Governor of
Nairobi County which have not borne fruits.

They were eventually advised to present a Petition to the National Assembly. This
was done on 2™ April, 2014.

The Ex-EAC Workers™ prayer is to be paid their other benefits amounting to Kshs.
14 billion.

MIN.DPTF/CRI/NO.019/2014 MEMBERS CONCERNS

The Members having listened to the presentation by the representatives of the Ex-EAC
Workers raised following concerns:

i

ii.

While the Service Regulations for General Fund Services of the Fast African
Common Service Organization provided for benefits such as pension, disturbance
allowance, transport allowance, leave allowance, baggage allowance among
others, it did not provide for the ex-gratia payment.

The formula that was used to determine the amount of Kshs. 14 billion which was
based on payment for mid-level officer with a family of a wife and four children
with benefits was contestable,

The bona fide ex-EAC workers are not known considering that there is no data
available as of now. Therefore even if payments were to be made, the exact
beneficiaries may not be known.

MIN.DPTF/CRI/NO.020/2014 ADJOURNMENT

There being no other business, the Chairperson adjourned the meeting at 1.37 p.m. until
the next meeting where Members will consider the draft report on the petition.

Chairperson (Committee on Regional Integration)



MINUTES OF THE 5™ SITTING OF THE JOINT COMMITTEE ON REGIONAL
INTEGRATION AND FINANCE, PLANNING AND TRADE HELD ON TUESDAY 6™
AUGUST, 2014 IN CONTINENTAL HOUSE, 4™ FLOOR, PARLIAMENT BUILDINGS, AT
11.00 AM

Present

1. Hon. Benjamin Langat, MP - Chairperson, Finance

2. Hon. Florence Kajuju, MP - Chairperson Regional Integration
3.  Hon. Christopher Nakuleu, MP - Vice-Chair Regional Integration
4, Hon. Nelson Gaichuhie, MP - Vice-Chairperson, Finance
5. Hon. Dr. Oburu Oginga, MP

6. Hon. Cyprian Kubai Iringo, MP

7. Hon. Abdul Rahim Dawood, MP

8. Hon. Sammy Mwaita, MP

9. Hon. Kathuri Murungi, MP

10. Hon. Dan Kazungu, MP

1. Hon. David Kariithi, MP

12.  Hon. Jimmy Angwenyi, MP

13.  Hon. Mary Emaase, MP

14. Hon. Abdullswamad Sheriff

15. Hon. Wanjiku Muhia, MP

16. Hon. Mary Seneta, MP

17.  Hon. Shakeel Shabbir, MP

18.  Hon. Kirwa Stephen Bitok, MP

19. Hon. Robert Mbui, MP

20. Hon. Jones Mlolwa, MP

21.  Hon. Dido Rasso, MP

22. Hon. Eng. Shadrack Manga, MP

23. Hon. David Ochieng, MP

24, Hon. Bady Twalib Bady, MP

25. Hon. Rose Nyamunga, MP

26. Hon. Joseph Limo, MP

27. Hon. Ronald Tonui, MP

28. Hon. Ali Wario, MP

29. Hon. Irshadali Sumra, MP



Absent with Apology

1. Hon. Joseph Kahangara, MP
2 Hon. Florence Mwikali Mutua, MP
3. Hon. Charles Nyamai, MP

4, Hon. Anthony Kimaru, MP

B Hon. Gideon Konchela, MP

6. Hon. Joash Olum, MP

7. Hon. Dennis Waweru, MP

8. Hon. Tiras Ngahu, MP

g Hon. Sammy Koech, MP

10.  Hon. Sakwa John Bunyasi, MP
1. Hon. Alfred Sambu, MP

12. Hon. Patrick Makau, MP

13.  Hon. Daniel Nanok, MP

14, Hon. Emmanuel Wangwe, MP
15.  Hon. Ann Nyokabi, MP

16.  Hon. Lati Lelelit, MP

17.  Hon. Peter Shehe, MP

18.  Hon. Andrew Toboso, MP

19.  Hon. Alois Lentoimaga, MP
20. Hon. Sarah Korere, MP

21. Hon. Mark Lemunokol, MP
22. Hon. Timothy Bosire, MP

23. Hon. Sakaja Johnson, MP

24. Hon. Alex Mwiru, MP

25. Hon. Eric Keter, MP

In Attendance
Kenya National Assembly

1. Mr. Evans Oanda - First Clerk Assistant

2. Mes. Esther Nginyo - Third Clerk Assistant
3. Mr. Fredrick Otieno - Third Clerk Assistant
4. Mr. Nicodemus Maluki - Third Clerk Assistant

MIN.NO. CRI/020/2014 PRELIMINARIES



The Chairperson Hon. Benjamin Langat, MP, called the meeting to order at 11.34 a.m
followed by a word of prayer.

MIN.NO. CRI1/021/2014 ADOPTION OF THE COMMITTEE REPORT ON
PETITION BY FORMER EMPLOYEES OF THE DEFUNCT EAST AFRICA COMMUNITY
ON DELAYED PAYMENTS

After going through the report, the Committee unanimously adopted the report. The
secretariat was asked to prepare the report for tabling.

MIN.NO. CRI/022/2014 ADJOURNMENT

There being no Other Business, the Chairperson adjourned the meeting at 2.40 p.m.
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m ASSEMBLY

Dlrecte'.ate of Legislative and Procedural

MEMO

TO g DIRECTOR, COMMITTEE SERVICES
. FROM : PRINCIPAL CLERK ASSISTANT

DATE : APRIL 2N 2014

;SUBJECT : - PUBLIC PETITIONS

%

Pursuant to Standing Order 220, a Petition was presented to the House and the

Hon. Spegker conveyed a Petition on Wednesday, April 274, 2014 as follows: - _
' 7 Petition by Hon. Gladys Wanga, MP, on behalf of former employees of the

defunct East African Community on delay payment of benefits; and ‘LE& Lo

) Tlel 2TV
2. Petition by Enoosupukia Evicted Persons on resettlement conveye&L by the
Hon. Deputy Speaker of the National Assernbly. — L A1 € g{ﬁ (wuw[
(, : C)‘\/\ ‘\'\/\\A e

Please find the enclosed Petitions for your action.
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REPUBLIC OF KENYA /7 %i K(’é{ &%
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THE NATIONAL ASSEMBLY

ELEVENTH PARLIAMENT

P?;_IITION

BY THE FORMER. EMPLOYEES OF THE DEFUNC
: —ON DELAYED PAYMENT AND OTHER BENEFITS DUE TO THEM

) WE THE UNDERSIGNED who are residents of the Republic of Kenya

DRA\)U the atTen’ﬂo'n of the House to the following;

-_THAT on “ May 2013 we presented a petition to the Chalrperson of the Budget and
.Approprlatlons Commxttee on the above matter. :

THAT \)UHEREAS regreﬂabiy we have not recewed any communication fi"_@]ﬂ"(hé Said
Committee. - , RO L B
0% June, 1977 left OQer_anr_

o
ent made

TF 1AT \)UHI:REAS that the sudden collapse of the EAC orni 3
thousand (4000) former employees of Kenyan origin jobiess and with no payme

to them.
by he three partner states (Kenya Uganda

d community, a mediator
and habllmes The

THAT WHEREAS rollowmg an agreement
and Tanzania) to share the assets and liabilities of the’ collapse

was appointed to spearhead the equitable division of these assets
mediator comDIeTed and submitted his report on 28t October, 1981.

THAT WHEREAS on 29% September, 2010, the then Deputy Prime Minister and Mmlster' ' ’
for Finance constituted a Taskforce to inquire into the claims by the staff. The Taskforce N
came up with many findings; key among them was the settlement on payment of other i ‘

benefits due to staff.

nefits have been paid to the entitled, the other -

THAT WHEREAS the pensions and be
t Commumty “have

benéfits due to them by virtue of their employment with defunc
remained unpaid since its break-up on 30% June, 1977 to date.
THEREFORE your humble petitioners PRAY that;

- ST TR



1. The National Assembly appropriaté and applrove the settlement of an amount of
kshs. 14 billion (fourteen billion shillings) to settie the claim of unpaid payment
and other benefits to the emplo'yeérs of the defunct East African Community.

2. The payments to thé employees to be effected within the 2014/2015 Financial
year C '
3. The payments to be made within the first half of the 2014/2015 Firancial Year

ever pray..

And your PETITIONERS wj
PRESENTED BY, '

HON. Gladys Wanga,

-~ Member for Homabay County

Date.euereeeioneieannnnnn..
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%;5* P.O. Box 53827-00200, NATRORBL

*AST AF RICAN COMMUNITY EX-WORKERS ASSOC

Mobile 0720 324 011
Email: wilyso@yahoo.com

-— -
Name of petitioner Full address ID/Pa

No.

Blasio Ondiek, EAPTC | P.0O Box58438.
OUZOO , Nairobi.

0517194

ssport | Signature

IATTON (KENYA)

Pl O LOrango|P.0. Box 9175 0516230
Nyoturu EAPTC 00100
~ - | Nairobi
joseth Gathu GFS P.O. Box 2915- 0984788
00200
Nairobi
Isaac D._Amuma EARC P.O. B Box 9178 1183947 vt
7 00100 Nairobi N
John W, O Owil P.O. Box 53827-]1808113
EAAC 00200 Naitobi
Paul Mukuria GFS P.O. Box 28590-] (0987435
00200 Nairobi.
John M. Nganga GFS P.O. Box 49892-| 0977674
00100 Nairobi. .,?,p.__
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THE EAST AFRICAN COMMUNITY EX-WORKERS ASSOCTIATION (KENY o A

P.0. Bax 53827-00200, NAIROBL Mobile 0720 324 011 W{,W»X !
Email: wilyso@yahoo.com

The Clerk to the National Assembly, 26" February, 2014

Parliament Buildings,
NAIROBI
Dear Sir,

RE: PETITION TO THE NATIONAL ASSEMBLY ON DELAYED
PAYMENT OF OTHER BENEFITS TO FORMER EMPLOYEES
' OF THE DEFUNCT EAST AFRICAN COMMUNITY (KENYA)

We, the undersigned, who are citizens of the Republic of Kenya, and who were
formerly employees of the defunct East African Community (EAC), and registered
under East African Community Ex-Workers Association wish to petition
Parliament on the matter of delayed payment of other benefits on behalf of all Ex--
employees.

At this juncture, we wish to draw the attention of the House to an earlier petition to
the Chairman, Parliamentary Budget and Appropriation Committee of the National
Assembly dated 29® May, 2013 and received in the National Assembly on 5 i
May, 2013. In that petition, we sought the intervention of the Parliamentary Budget
and Appropriation Committee, and by extension, the National Assembly, on the
matter of a Taskforce Report tabled before the Assembly on 19™ September, 2012.
We have had no communication on the matter from the Committee so far, hence
the reason for petitioning the House. '

This petition, therefore; is with regard to the sudden collapse of the EAC on 30"
Tune, 1977. The EAC (Community) had a workforce of over 40,000 Ex-employees
of Kenyan origin spread all over East Africa and drawn from the following
institutions/corporations:- :

a) The East African Posts and Telecommunication Corporation, (EAPTC)
b) The East African External Telecommunications, (EAET)

¢) The East African Cargo Handling Services, (EACHSER)

d) East African General Fund Services, (GES)

¢) East African Railways Corporation, (EARC)

f) East African Airways Corporation, (EAAC)

o) East African Harbours Corporation. (EAHC)

EX-EA Community (K} employe

es petition to National Assembly [Type text] Page 1




THE EAST AFRICAN COMMUNITY EX-WORKERS ASSOCIATION (KENYA)
P.O. Box 53827-00200, NAIROBL Mobile 0720 324 011
Email: wilyso@yahoo.com

Following an agreement by the three partner states (Kenya, Uganda and Tanzania)
to share the assets and liabilities of the collapsed Commumity, a mediator was
appointed to spearhead the equitable division of these assets and liabilities. The
mediator completed and submitted his report on 28" October, 1981. A Mediation
Agreement (Agreement) was thereafter drawn and signed by the three heads of
partner states on 14" May, 1984. This Agreement detailed how each partner state
was to share and meet its obligations in relation to the assets and liabilities of the
defunct Community. Consequent upon the need for each partner state to control
assets and disburse 1ts liabilities, the Agreement had to be-domesticated in Kenya
under the East African Community Mediation Agreement Act, Cap 4 of 1984 of
the laws of Kenya. Both the Agreement and the Act provided how Kenya was to
pay the pensions and other benefits to its nationals who worked in the defunct
Community. :

This petition seeks to draw the attention of the august House to the fact that, on 5
August, 2009, Hon. Sheikh Dor, under private members’ question No. 126 raised
the matter of unpaid other benefits for the Kenyan Ex-workers of defunct
Community in Parliament and thereafter the Ex-Community workers (Kenya)
representatives teamed up to pursue their claims. On 29™ September, 2010, Hon.
Uhura Kenyatta, the then Deputy Prime Minister (DPM) and Minister for Finance
met the leaders of the Ex-Community employees Kenya representatives and after
listening to their claims, he constituted a Taskforce headed by the Financial
Secretary, Mr. Mutua Kilaka. The Taskforce was to comprise of 10 inter-
ministerial officers drawn from the Ministries of Finance, East African Community
and the State Law Office and 12 representatives from the Ex-Community Kenya

employees.

The Taskforce was to enquire into these claims and report its findings to the then
DPM and Minister for Finance within two (2) weeks. However, this was not to be
as there was need to travel fo Tanzania, Uganda and United Kingdom for
verification of records. During the writing of the report, the Taskforce came up
with many findings and after in-depth discussions, they settled on payment of other
benefits as per article 10.05 (a) & (b) of the Mediation Agreement which provided

that each state shall:-

EX-EA éommum'ty (K)




THE EAST AFRICAN COMMUNITY EX-WORKERS ASSOCIATION (KENYA)
P.0. Box 53827-00200, NAIROBL Mobile 6720 324 011 -
Email: wilyso@yahoo.com

a) Pay its nationals, employed by the corporations or the General Fund
Services and retired from active service by the division date, the pensions
and other benefits due to them on account of such employment.

b) Make provisions for pension rights and entitlements to other benefits
accrued as of the division date in favour of its nationals in active service
with such corporations and General Fund Services as at that date.

The Taskforce completed its Report and submitted it to the Ministry of Finance on
20™ September, 2011. '

Whereas pensions have been paid to the entitled nationals, the other benefits due to
them by virtue of their employment with the defunct Community have remained
unpaid since its break-up on 30™ June, 1977, (the division date) to date.

In Chapter 5 of the report, item 12, the Taskforce deliberated at length and
concluded as follows:-

“To compensate for suffering, inhuman treatment, disruption of career
expectations and any other disturbances of Fx-Community (K) employees as
outlined above, occasioned by the sudden break-up of the Community and also fo
cater for transport/baggage expenses incurred by the Ex-Community (K)
employees on repatriation and all other claims that are payable to Ex-Community
(K) employees, the Taskforce, after lengthy deliberations unanimously proposed
that a total of (fourteen billion) Kshs.14 billion be considered for payment to
eligible Ex-Community (K) employees graduated according to the number of years
worked and terms of service. This figure was arrived at as a compromise on the
basis of an estimated workforce of 40,000 Ex-Community (K) employees as shown
below” -

Category Estimated No. of Rate (Kshs.) Total (Kshs.)
Employees

Permanent and

Pensionable

5 years and above 20,000 425,000 8,500,000,000

Below 5 years 7,000 300,000 2,100,000,000

Non pensionable

5 years and above 12,000 200,000 2,400,000,000

Below 5 years 1,000 100,000 1,000,000,000

Total 40,000 14,000,000,000

Source: Taskforce report 2011

T
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THE EAST AFRICAN COMMUNITY EX-WORKERS ASSOCIATION (KIENYA)
P.O. Box 53827-00200, NATROBI. Mobile 0720 324 011
Email: wilyso@yahoo.com

Once again, the petitioners wish to draw the attention of the House to the fact that,
through a private member’s question No. 1733 by Hon. Sheikh Dor, the then
Minister for Finance, Hon Robinson Njeru Githae tabled the Taskforce Report
before Parliament on 19" September, 2012, one year after the report was handed
over to the Ministry of Finance. In his communication the House, the Minister
promised that by the end of September, 2012, he would have presented a cabinet
memo to Cabinet for direction. Regrettably, by the time we wrote to the
Parliamentary Budget and Appropriation Committee at the end of May, 2013 no
communication had been received from the Ministry of Finance.

In May, 2013 during the public hearings at Kenyatta International Convention
Centre conducted by the Parliamentary Budget and Appropriation Committee, the.
representatives of Ex-Community (K) employees once again made a presentation
on their long outstanding claim for other benefits due to them from the
government. After the presentation, we handed over all the relevant documents to
the Committee which undertook to look into the matter and get back to us. Up to
the date of writing this petition, we have not heard any communication from the
Committee. We have, therefore, been compelled by the long silence and inaction
by the Committee to have the matter settled without further delay. All Ex-
Community (K) employees have patiently been waiting for settlement of this
matter for the last (38) years in vain. Most of these Ex-employees have died in
destitution after a long period of waiting.

We confirm that the Ex-Community (K) employees have not entered into any
litigation on this matter. The Ex-Community (K) employees have contmued to

engage and pursue the matter with the Government.

Prayer
We the Ex-Community (K) employees make our prayer to the National Assembly

that:-

a) An amount of Kshs.14 billion (fourteen bﬂliom shillings) be
appropriated and approved to settle this claim of unpaid other benefits
to the Ex-Community (K) employees.

b) The payments to Ex-Community (K) employees to be effected within
the Financial Year 2014/15.

c¢) Payments to be made, within the first half of the financial year

2014/15.

EX-EA Community (K) employees petition to National Assembly [Type text] Page 4



" THE EAST AFRICAN COMMUNITY EX-WORKERS ASSOCIATION (KENYA)
S P.0O. Box 53827-00200, NATROBI. Mobile 0720 324 011
Email: wilyso@yahoo.com

Yours faithfully,

For and On behalf of EAC (K) employees,

S/No | Name of petitionet Full address ID/Passport | Signatute
No.
1 Blasio Ondick, EAPTC | P.O.Box58438- | 0517194 VA A
00200, Nairobi. B @g @M
2 Paul L Orango Nyoturu | P.O. Box 9178- 0516230 o
EAPTC 00100 Eﬁff@ ‘
Nairobi. ,
3 Joseph N. Gathu GFS | P.O. Box 2915-| 0984783 @ﬂﬁg B
00200
- Nairobi ~N |
4 |Isazc D. Amuma EARC |P.O. Box 9178-| 1183947 hﬁ&\@ =S
| : 00100 Nairobi
e John W. O. Owili|P.O. Box 53827-|1808113 i W
EAAC 00200 Nairobi | T
|6 Paul Mukuria GFS P.O. Box 28590- | 0987435 (L=
00200 Nairobi. .
7 |John M. Nganga GFS  |P.O. Box 49892-| 0977674 %//ﬁ
00100 Nairobi. =

We, the undersigned, who are citizens of the Republic of Kenya, and who were formerly
employees of the defunct East Aftican Community (EAC), and registered under Hast
African Community Ex-Workers Association wish to petiion Patliament on the matter
of delayed payment of other benefits on behalf of all Ex-employees.
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ear Sir,

Zast African Community. collapsed on 30% june 1577 and ha

'0 Ex-employees of Kenyan origin spread al| over
ting fns_’dtutions/ Corporations -- poe

East Africa and drawn from the

frican Cargo and Handling Services, ‘

Tican External Communications. - |
rican Posts and Te!ecommunications Corporation,
ican G'_énemi Funds S_ewfi:es. ' .
iga'h'hﬁmvays'{:orpomﬁon .

'f;an Railways Corporation

can Harlrmurs Corporation .

“the EAC Assets, The mediator did the work and co

fompleted and.submitted the
28 October 1981, op receipt of the mediation report the three Partner

red the mediétién dagreement on 14% May 198_4detafﬁng how:.'eéch'Partner
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d a workforce of over .
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-State was 10 share and meet its obllgaoons in relauon to ASSELS ancl l;ab:htles of the _

defunct East African’ Community.

According to the EAC med;at!on Agreement of 1984 vhich was signed. by the three Head
of State each State domesticated the agreement and in Kenya this was done through
the EA Communrty Mediation agreement Act Cap., 4 of the laws of Kenya. Both the
agreement and the Act provided how Kenya was to pay the pensrons and other benefits

to its nationals who worked in the defunct EAC.

e P

On 5™ August 2009 Hon. Sheikh Dor under private members quas‘oon No. 126 ralsed .
the matter of unpald benefrE in partiament copy attached, and thereafter Ex EAC

Representatrv& teamed up to pursUe their claims.

On 297 Septcmber 2010 Hon. Uhuru Kenyatta the then DPM and Mimster for Finance

~ met leaders of the Ex East African Communrty Kenya Employees Representatlves during -

Vh!Cl’! he constrtuted a Taslcrorce headed by Financial Secretary Mr. Mutua Kilaka
composed of 8. mter—Mlmstertal staﬁc and 12 Representatwes from the Ex-EA Commum‘y
Corporauons ) ’ '

Article 10.05a&b- of the medla’oon agreement provuded that
(a) Each state shall: paylts nationals, employed by the Corporations or Genexal Fund
Serv1ce; and- retired from active service by the division date the pensions and
other benefits due to them on account of such employment )
(b) Make - :provisions for the pensien rights and entitlements to other benefits

-accrued as of the division date in favour of its nationals in active service with such

_Corporations and General Fund Services at that date.

Whereas pensions have been paid to the entitled nationals, the other beneﬁts due to.

" them by.virtues of thejr employment with the defunct communrty have remained
"lpalCl sinte its breakup on 307 June 1977 to date

Itis contendeqla—the Article above imposed an obllgatron on Partner States (in thts case

- Kenya) to}p'éy o their nationals’ other term.nals benefits arising out of the-
[ employment wrth the defunct Cornmumty

Dunng the delrberatlons and the nnel reports the task force noted that the Ex-EAC (K)

- employees have:all been paid their penS}ons and contlnued to receive the same where

entitled in accorclance wrth ( ) Pen:,ions regulations. -

It is agamst this background that in 3997 a group of former employees fled a sujt (HCCC

‘NoﬂSTQ_FIQW)_gaInst the Government seekmg for pension. They argued that the

Government was statutonly obhgated to pay pensrons on account of thelr employment
: 5 .
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at the Co,m'munih,‘/ in accordance with the laws- of the defurict EAC In '2004, theecour_-t .

dismissed the case; and ruled in favour of the Government on the following grounds: o
i.  Theformer employees wére Bound by the terms and conditions in their Letters'of

- Appointment stating that; pension woujd. be paid for thel service in the.
Community and the Government in accorijanc_e with the Kenyan- P'ensions_ Act

. Capi1sg. . : _ _ |
ii. The Pension. Act Cap 189 had been amencJed-,to accommodate pension for the
accumulated service to the community and|the Goverriment- In accordance with-
the law, the Government had pafdpension to former employees based on their
full service from the time they joined the EAC to the retirement date.. '

" The “fask‘force noted t.}iat the subjeﬁ matter ofthg 1997 case filed in court by the Ex-

EAC employees Telated to payment of pension behefits only. The court did not make -

findings on the payment of other terminal benéf’r‘@ that are under consideration by the
Taskforce. In'this Tegard, it was agreed that the outdome of the court case does, not limjt
the Taskforce from considering the basis for claims by Ex - EAC (K) employees. ‘

The Taskforce further _;noted and clearly indicated| in the report that the Ex-EAC (K)

employees 'wer'e entitled to payments of other benefits due to them by ifirtue of their -

employment with the defunct FAC as teferred to item number 12 of page 46 of the
report. T : o - . A
12 To compensate for the suﬁ‘eﬁng; inf;urqan treatment c'{isrubf_ion 'of'_career
expectations and any cther disturbances of tfl‘)e'-Ex - EAC (K) employees outlined _

above, occcrsio_ne'd by the sudden breakup of i)lbe' Community and also to cater for
. Transpori/Baggage FExpenses incurred by |the Ex-EAC (K) employees on
.‘ repatriation and all other claims that are pr:y}rabfe 'to Ex-EAC (K) employees, the
Taskforce after lengthy deliberations uhan}'rnolus/y pfopaseﬁ’ that a total of Kshs
14 billion be considered Jor payment to e!fgfb}e Ex-EAC(K) empfc‘ryees graduated
- accordipg to the number of years worked and the termns of service. This figure was
‘ érrhgec‘;‘, at as a compromise on the basis of the esrimdtéd workforce Of' 40,000
emiblayeaq as SboWn in table below” - ! ' _
NO. OF STAFF |RATE TOTAL - 4
(kshs) ¢ IKshs)- o

ATEGURY

2rmanent and pensionakle
years and above

‘low 5 years
n Pensionable
‘ears and above
low'S years
TAL

8,500,000,000 - |
2,100,000,000

| 425,000
7,000 . (300,000

2,400,000,000
11,000,000000 |
| 14,000,000,000 |

100,000
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over io the Mmrstry of Finance. Since then several correspondences have been wrltten
by the ExEAC (K) employees representatives to the Minister for finance and to

employee_s who have contlnued to’ langu:sh in want for 37 yeaz;
.Following a prrva‘te member qu&t:on No 1733- by Hon Dor the Mmtster for-finance

then Hon. Robinson N}eru Githae tabled the TaskFDrce Report before Pamament on 19™
Se;:utnmber 2012 ‘and promised that by the end of. September 2012 he would have

1 vain. Most ofthe members have died in destitution a‘ter long perlod of wamng

; PRAYERS .

We are praymg to the Chatrman ofthe Buoget Commlttee_ =
- 114 billioﬁ's to the Ex—(fommun'rty Workers-( ) who. ‘have waited for the Jast 37

years while their counterparts in Uganda- and Tanzania were paid .in the year
2000 and 2005 respectwely _ , '

b) That’ ‘Nairobi - based - Taskforce members .are ready to provnde any guldance
. reg‘ardmg the Taslcforce report should it be necessary and can be com.acted
. through group secretary on mob le No. 0720- 324011. '

e) That f‘nally we have attached the’ copies of the documents of past and current

communlfztions and copy of our group Reglstratlon Certchate

.
: ‘Yoursfaithfu!?y _ . ;
1) Enock Safb\;;/a EAAC _..-
2) Blasm Ondlek , - EAPTC e i
3) . Paul Mukuria o GFS v ___"_-
4) John M. Nganga.- GFS R T s
5)  PaulLO.Nyoturu: = . EAPTC oo
6)  lJosephGathu .. GFS - PR R
7) * lsaac D. Amuma - EARC .._ ‘
|8) - “JohnW.OtienoOwili * EAAC . il
CC™ "~ Cl&rk of National Assefbly
' Treasury A T

: . ' 4
Teta W "“Hw it '

F ‘\)—-:\ e -.._z—c\"\}.\_,i" A}/_JE:T\' o :‘h e i St bhﬁ‘;_
~ o o

“The Taskforce COTQPIELEC’ Lhe repq;t on'20% SepLember 2011 and subsequent]y handed :

Pamament enquiring about the status of the repor‘ and payments of Ex EAC (K)

presented a_Cablnet Memo to cabinet for difection. To date we have not been advised
on any other progress on the matter. We therefore have Ibeen ‘compeiled by the long
silence  and inaction to petition your commitiee to have the matter settled without '_
« further delay and payments be done to the emeloyefs who have watiently been wartmg.

a) 'That, you provnde.the necessary fund to cater for pay'ment of the 'd-eiayed Kshs.

TR T
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ACREEMENT FOR TNE DIVISION 01 ASSIETS AND LIA VLTI
O VHE FORMER EAST AVIICAN COMMUNITY

Agreenent belwreen the Govermments of the United I{c'.]mijiic of Tanzania,

the Repulblic of Ugnnda and e Republic of Nenya (liereinaliter
colfectively referred {y as the “Stales™).

WHEREAS :

The States by the Treaty for East African Co-operntion. dated 6 June,
T907, established Hye Tiast Afrvican Cnmmm:ity (herchfter referred (o as
“the Conmmunity™), aml as institntions theeeaf, certiin, Corporations (here-
wafier collectivezly relerred 1o as "the Corporations™) aul provided for certain

serviess 1o be admingstered by the Communily (hereimalter referred to as
“the General Fund Servicés™):

The Comnvanity and 1he Corporations ccased ¢

» perform their {unctions
i 197 and the Gener

ol Fond Services can no longer e administered:

Conscious of the need 10 achi
alfaires, the Stitey eng;
ax the Medintoe):

cve i rational scttlemient af the Conynunuty’s

ged the services of a Mediator (hereinafier referced lo

The Mediatar, on the tasis of the findings presented in his Consolidaled
Bepont daal 281h Ok, I (hercinalier referred to as the "Consaliditen
Repon™). and in subsetuent documents fus made proposals for e pernmnent
amd cquithle division of (e assels and liabilities of (e Corporations and
the General Funed Serviees:

NOW TTEREFORE. |

e Stales, having considered the
the Mledinng, herchy apree

proposals of
as follows:

ARTICLE |

Derirninons

tn Hirs Apreement,

Wl e e

(i) |

nnless 1he context ntheryice reocies . Tty

s hivve the following meanings -
A Railways™ means the Bast African Raibw
D "EA P g T

Corperatinn:

ays Corporating:
meins the East Alrican Posis ind Telecommunications

"EA Harbours™ means [he East African 'I-Iarbuu'rs lC.urporn(ian:

(N "EA Arways™ means the East African Airways Corporalion:

(e} "EA Exteleoms” means lhe Fasy African Extery

tivns Company Limited, a subsidiary of (he E
Telecommunications Cornneatinn:

al Telecommunica-
ast African Pos(s and

(N"EA (Carpo Il:uni!i_n[-_"
Services Linited,
Corporation:

meaas e East African Cargo Fandling
A subsidiary of he East Africin Hacbours
(1 "GFS™ means the Ceneral Fund Services:
{0 “Corporations” means the EA Rail

EA Alnvayd and

“"Corporation”

ways, EA P g T, EA Harbours,
ther subsidiiries, voHectively, and Hy: ferm
means any vne of

the Corporaltions . in{!i\':'f.!unli',':;

I
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(i) " Division date” means in the cse ol:
< AIA Raibveays 30th June, 19771
—LCA P &1 35t Lecentber, 1976;
—-EA Harbours 30Ot June, 1917,
A Airways | 5th Tebrary, 1977,
=i Rtelcoms 3 lst Maroh, 1977;
- LA Carpo Handling J1st December, l‘)'iﬁ:.nn(l:
—=GES 0h June, 1977 |

.

i
|

(N Honpderm fiabililies" aneans all those lialbsilitics wljlich we heted in
Anuex "AT o tis Agrcemant, :
o
(k) “Current liabilities™ neans these liabilities cxpecled o be seliled
within a limiled period not excecding one year;
(N "Net assels” means in e cane ol eavhs Carporation and the GFS all
" Uie assels less current Kabilities of such Corpocation and of the

GFS other than the asscls and liabilities of the pension and provident
{unds and those which have Heen defined as long-term liabilines:

(rm) “"RoHing Stock Report’”™ means lhe roport on Lhe identificution and
allocation af rolling slock between Kenya and Uganda daged s
and ud December, 1982 hwdto aliached nx Aunnex “B7 1o his
Aprcement Itnl;r_'.'-l\v“.l with e hat of Hl“il'l!_'l stock aod three Anncxes
thereln, submitted on Tth December, 1982, awrced to by Fenya
and Uranda and hereby deomed pat of Annex "B ol s
Agreement:

(1) "Shsan™ means millions of shiflings of Kenya, Tanzania or Uganda,
as the case may be. at the eate of §.3) 5472 shillings to | US Dallar
in clfeet o 3l dane, 1977 -

(e} " mems wialbions ol Uimited Stales Dok
(/0 “Convertible currency ™™ imeans the fullowing correncies:
—-the Canadiun Dollar:
—the Deutsche Mlark:
—{he lakan l.ira;
——the Pound Sterling:
—the Japancse Yen:
—the Unitedd Stites DuoHar: -

(e} ""Cribumal™ means the Acbitedion Tribvual os providecd {or in Article
12 hereol:

(1) “Board” nicans the Board of Trustees as provided for in Article 10
hereof;

() “Mediation mtio” ar " Mediation-formula” means the division in the
praportion of Forly-tivo pec ceal {42%) for Keirya, thirly-bwo per
cenl 327%) Tor Tanzania and lwentysix per cenl (26%,) Tor Uganda

ARTICLE 2 |
Assers anD Liamumres Coveren

2.00 This Agreenient covers Lhe assels and Jabilities ul the Corporalions

:md the GES at the division date of cach Corpuration am'l of rhe GFS.

2
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" ANNEX T~

]
{ - |
} RULLES o1 PROCEDURY O ‘TR HOARD OU TRUSTEES
3 ‘ +
d ARTICLE
; ' ESTADLISUMENT 0P The BoAnp
-.'i L0 The Taard shall he elablished na provided [or in-Sub:Article 10.03 (b) (i) of e
- Mediation  Agreement ang shall  consist of Mhree members wlio shall be (he . )
j Governors of the Cenlral Banks of Tanzani, Uganda; .and Kenya. : SRS gl
2 1.021h the event of the absence or incapacity of a member al a mecling, he may be
-|. represented by a-Depuly Goveryor
; LU3 Each Cenlral n:ml_c shall fie tesponsible fTar (e allowances, remunceralion and
L ‘expenses ruyable to ds membor,
; 104 The Gavernor of he host Central Dank shall provide: secrelarial services lo Ihe
—‘, Board. The Doard shall mmintain records of all Proceedings aixl documeide of tho
! Board
=d, %

- _ ARTICLE 2
I ’ Funcrions ar tun Boanp

- ! - . 201 The Doacd whall :n:m:ig: ad adimdnister, $n dhe Lest imdorest of e Stades; all o
i assels of (e Community vented jn il by welue of Asticles 10 and 11 of e
g ) Medrxtion Apreement .
102 The Board shall tlcl:rmincA‘(hc investment policy {or «ll the asscis under it st
i control and 1may invest all of panl of Chesdssels-bn sudh a Veay ‘A3 M Shall deern fi4
i A such dnberest rale and terms as slinll Le beneficil 10 e Slodes.,
‘ : 203 The repont of the Adtrary 1o he wstablisiied i accoidance wilh Sub-Artide 10.02
i of the Meodision Agrecment shall be solimied 4o e’ Doard ol Trustess who
‘ in turn shall farward it 1o the Ministers cespunsible for Finance in each Siafe.
2 200 e Nonrd shall cease to exisl upon a final division of 1he Pension and Provident
i Fond assels and olher assels an diabilities as provided for in Atlicles 10 and |1
; nf the Medinibon Apeeppimng B
v ARTICLE 3
Mreeninos or roe Boann

S0 The Board shall haid it fst meeling in ey widnig one mualll of e signing -
ol Me Mediation Agreement and #hadl (herealler Mmeot wt feeist quiaderly e ‘

Stales in rotadion.

é 302 The date and 4#5me of the flrs
(5
1
!
g
i
(]

t meoling of the Board shall be fixed by (ho States.

At that meeting and st mbscquent meelings, the Bomrd shall {ix e e, time and ;

venue of the next meeting,

103 The meetings will be chaived by the Governer of the Centiral Bask in the host

coundry. )
A v P R Y HEBapnla (00 nimy s,

3.05 The Dol shall produce 2 quantenly report, duly sipmed by the members; cerdifie
cupics of which shall be dispatched to tise Minisier responsible for Finunce in eacl,

06 Save ns provided fofin the Mediation Agrecment and these Nules, (e Bhaid

may regulate My own procedure.

ARTICLIE 4
Ornen ¥xypnapsg

such as lc!chhoncs, (clexes, transpaor| -

401 Coats and expenses jocurred hy 1)e Board,
sl be a chiarge on e income from

Al meotings and olher admindstralive services
Pension 17unds. d :
402 The Board shall keep and maintain a proper reeord of accounts of (e casls and
s expenses charped on the income from the Pension Funds and shall submit a’
hall-yearly repost thereon lo the Minisler responsible for ¥inance iy each Stale.



9 T'he Tanzania H:lil\v:mys,

that were acrnpped,
This is submitted fo
lidated Report of Oc

an observers, subnuired A lizt of wape
av liave been condemned, in Tanzanin, since |

r recond and adjusiment o para. 61 of the M
lober, 1981,

S M. K
[or Uganda Railvay.

K,
for Kenyo Railways «

S. M. KA

fur Tanzania Jailwayy Cosrparation (C

D. M. S, FAIRWEATIL
Chairman, Warkir.
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& S ' | ARTICLE

Nir AssETS; EQuiry Sianes: EXCESS AND SHORTFALL
; . 300 The amount of the net assets of the Corporations and of the GFFS
held in c:lch of Ihe States, e aflacation of such amount as equily sharcs
it among (e Stales, laking into account the peographic localion of such
assels and the common ownership interests-by the States in such assets, and
the resulting cxcess or shortfall of nel asscts are:

EQUITY SHAHRE

& Krerya Tarizsrna Unarta
o A25e 1Y 16

X Shaza Sm Shiar S She.e Sm Sham Sm

! Assets hehl ' B e 10,203 [1.432.640 | 6,207.00 746.443 419900 - 304.843 | 1,508.00 181330

i 4 = -
! Couity Sharer - 3.00046 601709 | 341216 <3a445 | 3.097.38 | 3ir-4as

(127) (127) 26 /)
| ’ Cacess (Shortfaln) - e a4 44736 | e 45,100 |1,589.38) (19115

ARTICLE 4

ConmpENSATION TO UGANDA FOR SHORTEALL
MNeT Assers: TnTErusT PAYMENTS

i A0 Kenya and Panzaie Qal commpensate Uganda for s shoitfail ol net
; assels as sel fouhe in Ardlicle 3ercinabove by one or more of the following
. i methats:

(M paymenlts in convertible currencies:

! {h) the provision of goods:

. . TA e lnemie i onfF pireni,me.
: B L ot Ba DIl O Xt

(il the inancing of cxisting or new prodnctive facilitics;
() the set-off, or conmensation far muluilly recognized claims: oc
(N a combinalion of any of l?nlsc wnodes;

all on terms and conditions agreed between Kcnya bod Uv"mda and between
Tanzania and Ugauda, as sct fosth in Aunexes “C" and ‘D", tespectvely,

3 lo tins Agreorernt.
‘ 4:02 Kenya and Tanzania shall pay interest at the rale of <even ner cent
(776) per annum from the date of signing of (his Agreement on (he cmmlaml
5 : ing ameunls of compensation dic to Uganda- from lime to timé under this -
RN Article.
i -
!
3 .
1 i i
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- ARTICLYE: 3
3 ?_j
B Comrensation tor EQuIPMENT AND ALLOCATION
1.
18 or Rotunc Stock 1o Usamba
5.01 Kenya shall pay to Upanda the amount of shillings onc million
‘ (Shs. Im) equivalent to United States dollars ane hundred and twenty thou-
3 sand {US3120.000) bLeing compensation for certain GFS equipment.
‘ 5.02 Kenya shall transler to Uganda the number of coaches and wagons
of the quality, size and specifications as set (orth in the Roliing Stock Report.

ARTICLE 6
VALUATION OF LONGTERM LIApILITIRS

6.00 The long-term hiabilitics of the Corporations and of the GFS at
the division dale of each Corporalion and of the GFS amount to shillings

two' lhousand eight hundred and sixty-three million, eight hundred thousand
(Shs. 2,863.800.000).

ARTICLEE Y

ALLOCATION OF LoMG-Tens Liamnes: Tnrimuis PayMieNTs

7.01 The long-term habilities of the Carporations and of the GFS as al
the division dales, sel oul in Annex "A™, are xllocated to the States in the
proporlion of forly-lwo per cent (12%) to Kenya, thicly-tvo per cent (32%)
1o Tanzania, and  Lwenly-six per cent (26'%) to Uganda.

TANLE OF mYIsioN

Tarat Keres Varrzana Unarina

T

|

¥ 03 I 167
Shoen Ten Shaan S Shoyan S Sha i S

Long-Term Linbilitica || ik o }
l FREDPR A

T.02 Paymeats made by cach Stale in respect of the long-term habilities
Erom the division dates lo 3th June, 1984, shared erther il eéxcess or short
ol the proportion allocated to 2 State in Sub-Article 7.01 are to he taken into

account in caleulating the ainount of compeiisnlion due by or o that State
under Arlicle 4. : )

ARTICLE 8
Luvmieree Towanns Crepirors

3.0 The creditors af the long-term liabidities and the Stiles having
agreed to the division of the Jinbilities pursuant lo Aclicle 7 and, wWheee appli-
cable, to lhe elimination of joint and several gharanlecs in respect of such
liavbilities, each Staté sliall solely be responsible fof such balance of liabilitics
allocated 1o it and as reflected in the separate Agreements between each Statg
and each Creditor.

8.02 The repayment lo local holders of loan stocks issued by the

Carporations, shall be the rsponsibility of the Govermment of the Sale in
winch the stockholders reside.

oD
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.03 Fach Shle hereby intdemnilics the other Slates against n]_'l respon-
sibilitics for the liabilities it has Asspined s prov\dcﬂ in Sub-Articles 2.0l
and 8.02 above.

§04 Notwithstanding any other provision in this Agreement o the
contrarcy, {hc_cﬂt:cliu‘. dute of Sub-Article g.01 shall Le st In‘.y.rl‘)B"I.

o
A
Ty
1

1

ARYVICLE 9
" CLAIMS

901 Clanms, registercd prior lo st December, 1978, other than claims
for pensions Ly former memhers of staff of he Comniunily institutions.
p claims against TA Airways and longlerm liabilities, shall be dealt with as
{oflaws:

) , 5 (i) Claiins for amounts due in the currcncy of one of the-Stales are
- assigned Lo, and shall be dealt with by such State in accordance
witly its existing prnc:dnrcs;

W) Clains for amounis due in fordgn corrency. not covered bY Adicle 8,
: may e dealt with by «d hoc agrecment Lelweci the States of, [athing
i ‘. : ~osucha precment, Ly the /\rh'\lrnl'mnTl bunal referrzd 1010 Aihcle 12
- it af this Agrcement. :

g0 Claims against A Alvways registered prior o 3lst December.
1978, not allocaied as part of the long-letm fiabilitics pursuant L0 Article 7.
il be denlt with by the Suale in which they were registered in accordance

with that State’s cxisting pl‘m'r.\\uu:s.

T

ARTICLE 10

¥ T marnd
i

e, aal s e W e
Frimaiue ar Cioyincin IRIVE]

‘ aotevs 10.01 "The assels of the Pension and Prcvic\c.nl_FL'll_\ds of ihe CQ:{mr:\lidm

Apgents.

<hatl be subjeet to an qcluarinl exercisc which shall determine the value of
o . the Pension asscls and liabilitics in cach Slate and abroad for a decision by
] C T the Stales on (he fnal division of the asscls and the liabilities.

Jo: ® Y 1003 Pending the determination of the Pension asscls and liabiitics {or
' : cach Stale !

i and GES cousist of the value of the Pl_:i\hiu':i”‘hhd P-rdyidc'nt Funds hm:_i‘;-

BV

localed in the Stales and those currently held and managed Y tho Crown "

10.02 The Pension assels and liabtlilies of i'nr_'Cor;wrnHons and GFS

{a) Pension and Provident Ffunds asscis located in the Slates shall conlinue .
1o be vested and managed by the States wherce they are 50 Jocated.

o (b) (i) Pension and Provident Vunds assels of the Community curiciity’

held and administered by the Crown Agents shall vest in and
be managed and administered by a poard of Trusices consisling
of the Governors of the Central Banks of the Stales. ‘

5

5
\

-
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(i) The Board shall sit nof latee than ane manlh after the signing,
of the Medialion Agreciment and shall iherealter mect ¢puarierly
and submit its reports to the Mmlstarq responsible for Finance
in the Stales. -: )

(i) 1he Noard shall lunclion in ac cm(l'mcc wilh the rulr., of pro-
cedure set forth in Annex "I lo this Agreement. L[ any
question of procedure arises wihich is not covercd by the said
Annex, lhe Board shall decide the guestion.

(iv) The Board shall cease 1o exist upon a fnal division ol the
Pension and Provident TFunds assels and other asscls ane

liabilities as provided for in Sub-Acdticles 1001, 10.02 and 11.03
of this Agrecment.

() The Pension and Provident Funds Assels of the Community now held
and managed by the Crlown Agents consisted of the following as
at 3st Maroh, 1984: :

(i) Pension Fund assels amounting (o Dounds Stecling Uwenty imil-
lion, five hundred and ninely-lwo thousand, four hundred and
fifty (£20,592450).

(i) Provident Fund asscls nri.murlling ta Pounds Sterling one mikion,
two hundiald Tarty-cipht thousand, nine fumdred and scventy-
seven (£1,245,977). ]

10.04 The value of the assels of the Pension Fund of BA P & T olher
than those covered in Sub-Article 10.01 abuve, located in Uganda shall be
ascertained and a decision made thercon by the States in the light of actuarial
and olhcr ﬁndmgq

%
g{—m U5 [Eaeh Stale shali:

£y its nationals, eaployed by the Corporations or GFS and retired
from aclive scrvice by the division date the pensions 'md other

_lmx_ﬁ_[_s_ﬂ_uqu hent on account of such cm]glaymcn[

Leiiehis nw-udﬁ asief e divingn fJ:tr: m f:vo-:r af its mtmn:\h in

aclive scrvice with such (_mpornliuns and GFS at that dalc.

- 10.06 (a) Each State shall pay to mentbers of siall lormerly employed by
the Corporitions or GFS, olhcr lhan its-natonals and other
than those covered by the Pensidns - Take-over Agreemeiit wilh
the United Kingdom whose iﬂ.sk_duy station was within ils
leeritory, and lo their widows and orphans the pensions and

entployment.

(b) The obligation referced Lo in paragmph {n) of ﬂm Sub Art:clc
covers both mentbers ol stalf retired fromn. dctive service md
those in aclive scrvice at the division dalé:

e

other benéfils” lawlully due lo ﬂit:'lll’ ot accodnt of ~such
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ARTICLE 11
Otner Assnts
11.00 Other assets of (he Ccmmun_ily held by the Crown Agents consist
of ; 5
. () Sinking Funds which amounted. as at 31st March, 1984, (0 Pounds

Sterling fouc million, five hundred thirly-cight thousind, six hundred
eighty-two (£4,538.682): S :

) Out of this amount, a sum of Pourds Sterling five hundced
thousand, seven hundred and sixly-seven (£500.767) is distri-
Luted 1o the Stales i the propoction of forty-two per cent
(129%) to Kenya. thirty-two per cent (32%) to Tanzania and
twenly-six per cent (26%) to Uganda;

(i) The balance of Pounds Sterling four million. and thirty-seven
thousand, mse hundred aned Aitcen (£4.037.915) shall be used
to redeem the following two loan stdcks:

— 1957 Fast African High Commission (Railways and
Harbours) 53% 1977-83.

-—1956 Iast African igh Cominission (Railways and
. Haihowrs) SB'}';J 1980).84,

Any surplus will be divided amony e Stales in accordance
wlth the Medintion formila.

(b) (i) Cash balances, which amounted to Pounds Sterling dne mikion,
one  fundred and  twenty  thousand, five hundred ninely
(E1.120,590) al 31st March, 1984, are tliﬂril}qlcd lo the States
in proportion of forty-two per cent (42%) 16 Kenya. thicty-two
(32:9:) 1o Vancma and fwenty-six per cent (26%) 1o Uganda.

(I Out of this amount, the sum of L5400 may be taansferced 1o
i Pensions Fund. :

g LLOZ The amount due from the Uniled Kingdom to the Cominunity
0 arising out of the Pensions Take-over Agreement which is currently estimated
at Pounds Sicrling five huadred and sixty-four thousand (£564,000) shali e
diereihiidedd Ao fhien Qpage-

v the mednnctine aF Farlutsen sed meal (A26L) 1n
Vet proporiion 20 lerlw-bvo noe cont (A 940

: Kenya, thitly-two per cent {32%) to ‘Tanzania and iwcntrsi; per cenl (26%)
: lo Uganda. :

which atter 1hé signature of this Agreeinent are ascecldined by ihe States,

the Board of Trustees or any olhcr person or body. as_belonging to Ui

Community, shall automatically vest in the Doard of Trustees which shall

ol manage and administer the same until a decision is 'made by the States for

the final disposal -thereof.

\

i ART T AT 1)

SETTLEMENT OF Disrutes

1201 Any dispule between two or more of the States and/or any claim
by any one or more of them against any ather of the States arising under this
Agreement. including any question concerning ils interpretation or imple-
mentation, which Eannot be delermined by agreement. betwe the parties,
shall be submitted for decision 1o an Arbitration Tribunal.

7

D

11.03 Any other assets nol pacticularly 'prh'vir_jcd for in this Agrecement;] -




17.02 {m) The Tribunal shall consist of fnurmcmbcrs .rp[mlulcd as follaws:
cach State shalt appoint onc member, the [ourth member, who
shall be the Chairman of the Tribunal and who shall not be a

national vl any of the States, shall be appoinied by agreenient -

of the Slales.
(b

Notwithstanding the lorogoing, in the cverit that one State shatl
fail lo make an appointment within three months [rom the dale

ol this Agreement the Tribunal shall be decmed lo be properly
conslituted.

() In cusc the States fail o agree on the appaintment of a Chairman
Swithin thice months (ram _the date ol this Apiccment, the
President of the World Bank shall make such appointment.

12.03 ‘The "I'ribunal shall (uonction

in accordance with the Rules of
Procedure set forth in Annex "L

o this Agrecment. 1f any guestion of
procedure arises which |_, not covcrul by the said Annu the 'Inbulnl shall
decide the question.

12.04 Every decision of the Tiibtial shall be l\kcn by the majorily of
the nicmbers present al a sitling, and where the members are cqually divided
in their opinions, thal of the Chairman shall prevail.

12.05 The decisions of the Tribunal shall be in writing and shall be
signedd by cadt membes preseat al the sitting.

12.06 “The Stales shall by mutual agreement detérmine the lerms and
_conditions of service of the Chatrman of the Tribunal. -

12.07 Each Slate shall pay the rocmber of the Tribunal representing it

allowances and other remuneralion for altendance at sessions of the Tribunal,
Vi tldbidin, el athilial sl b eglindiilfaeil Y tha Eints whtel Bl

him for expentes reasonibly incred by hml i the couise of his dutics as o
member "ol the Tribunal.

12.08 (a) There shall be a Registrar who sInH be 1ppomt<_('. by agru:,mcnt'
of the States.

(L) Until the Slates cxercise their powers undcr Sab-Ariicle 12.08

lo) above. the Sceretary of thé East Africaii Development Dank
shall be the Registrar of the Tribunal.

() The States shall make equal advance paynlcnlc fac the :cltmg

up of the chls!ry and thereafier make appropmlc I'unncxal
arrangements for the running thereof. .

1209 The Registry of the Tribunal shall
" Uganda.

12.10 The Tribunal may in any pacticulir case’ bicet and cxércise ilS
jurisdiction at any place. within the Stales. it comtdcrs dc.s;nbic ' =

12.11 The Tribunal shall cease to exist upon ‘the full and final paymcnl
and scttlement of all compensation, claims and dispu tes undii Uiis Agreement.

ARTICLE 13

Law COVERNMNG TIUS AGREBMONT

13.00 The Teibunal shall apply legal priil‘(':iplcsvcoﬁ"\m(m lo the conlract-

ing States and recognized: principles and rules of Liiternationd Law,

i _51tunl§d in Kampil,. -

L
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ARTICLE {4 & &

CONTINUATION OF CERTANN INSTITUTIONS AND SERVICES;
FutuaE CO-OPERATION

; 1401 The States agree that the Socoti Civil Flying School, th: East
.African Development Bank, the East African Inler-University Commiltlee,
ithe Eastern and Southern African Management Institute, and the East African
'Community Library Services shall continue to function as joint East Afrncan
institutions or common secvices, as the case may be, and agree to make
appropriate arrangements for the fnancing and operation thereof.

14.02 The Stales agree to explore and identify furthec areas for future
co-operation and o work out concrets arrangements for such co-operation.

ARTICLE 15

ADROGATION OF THE TREATY FOR EAST AFRICAN CO-OPERATION

1500 The Treaty for East Afacan Co-operation, dated 6th June, iQET.
is hereby abrogated. ‘ ;

ARTICLE 16

EnTry NVO FOrce .

1600 This Agreement shall enter into forcz upon its signalure.

ARTICLE 17
CITATION

17.00 This Agrezment shall be cited as “the East African Communily
Mediation Aprecment 19847

ARTICLE 18
SCOPE QF THIS AGREEMENT 7

18.00 This Agreemeat consists of 18 Articles and 6 Annexes, each ot
which f6rms an lolegrai pari heceof. The Avrecment i3 tnade and signed 1n
fve originals. all in English and all of them being cqually authentic. Each
State shall retain one original and the fourth and fifth onginals shall be
deposited with thé Secretaries-General of the United Nations -and the Organi-
zation of African Unity. '

DONE at Arusha, Tanzania, on the fourteenth day of May in the ycai; :
one thousand nine hundred ang, eighty-four. :

P)
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IN FAITH WHEREOF the

al the end of this Agrecment.

for the Goverrnment of Fen T

the United Republic of .

Tanzania Uganda

::m._na_.n:nm have

the hf,mt:ﬁ_,n of

83

——

placed their sigpatures

| Tor the Governmen of
the Republic of
Kenya

President

m——




CANNIEX e

COMPENISATION AGRELMENT DETWEEN THI GCOYERNMENTS OF THE
NETUBLIC OF UGANDA. AND THE REPUBLIC OF KENVA IN RESPECY Or
TINZ SUORTEFALL QU NET ASSITSY UNDER THE MEDIATION AGHREEMENT

AGREEMENT ULetween the Governme:
referrad do ns "Uganda™) of ihe one part
referred 1o ns "Kenya™) of the ather parl:

its of the Republic of Uganda (bereinafler
atd the Republie of Kenya (hereinalter

T Wiirnpas:

By virtue of (he Agreement for the division of Ihe Assels and Liabilitics of the
former East African Communily (hercinafller seferred to as (he “"Mediation
Agreement™) Kenya shall compentate Uganda [or her shortfall of nel asscls
the amount of shillings one billivn, two hundred and three million, five
hundred and forty thousand (Sh. 1,203.54 million) cquivalent to United Slates
of America dollars one hundred and forty-four million, seven hundred and

Hrinty-six thousand (US $144.735 million) ealculued wt e Tate of Sh. 811542
per 3 US dollae as al 10t June,

currencies,

Pursuant o Article 501 of e Mediation Agreement, Kenya shall funifier
cumpensale Uginda for the General Fund Sorvices Equipment, the amounlt
ol shillings one nyillion (Sh. 1 million) equivalent 40 United Stales of America
dollars one hwindred and twonly thowsand (US $0.12 million) calculated al
the rale of Sh. K154 per 1US dollar as ol 30th June, 1977 The amonnt

shall be paid in converbible coroncics .

Hy viclue of Article 4 of the Media

A0y :’\gwcmont and the Momorandum nf
Umlcrﬁlnmli’ng bl

con Kenya and Ugnnda dalied 3rd March, 1984, 1he com-
pensation Lo Upanda shall consist of the tollowing methods:

(i) convertible caal:
(i) set-oll of muonics Uganda owes Kenya:
(1) payment for services rendered 1o Uganda by Kenya;

(iv) payment for raw materialy and manulaclured

goods obtained by Upganda
from Kenya:

(¥) payment for any fixed assels acquired by Ugandain Keaya;
‘ or 2 Combination of any one of (hese melhoda,

proposals and views submilted by Kedya at such con
exteat and combination of modes of payrmicnt. :

Ugaada will, alier due consultation with Kenya, and taking into account

sullation, decide on the

The parties hereto acknowledge the fact that Lhers cxist claims due to Kenya

payable by Uganda Governmient arising  éut of the Inter Central Banks'
Credit Facitity Agreemem of 1981

current indcblcdnqs@; of the Uganda

Goverament aod lier parastalal Godies
o thé Kenya Uovernment, Kenya par
1

astatal Bodies and Keoyh private sector,

NOW THEREFORE Kenya and Uganda ag

ree on the methods of paymeat of
compensation as hereunder: ;

ARTICLDE I
AMOUNT 07 COMPENSATION

The compensation amaount is the sum o
Tondred farly-{onr milkion, acven hundred andd
and a furkher sum of Uniled Stales of Amer
(US 30.12 miltion) avmounling to a telal 5,
hondred Torty-four nilfion, eipht hundred

hitdy-six thousand (US 5144.736 srilifon)
ioa dollars one hundred and twenty thousand
im of Untted Stales of Amemica doflacs one
mel fifty-sic Tou=und (119 SLAd Ny e s

W}

i

1972, The smount shall he paid i converlible

between enyn and Ugdrnda ind tie

£ =] . )
f United Slales of Amerjca dollars one



ARTICLE I
Payment or COMPEMIATION

The amount hereinabove stated w1 Article [ shall be pasd over n poriod of oight (8)
years with inlerest at the rate of seven per cent (7%) per annum on outstanding
balmices brom the dale of sipnalure of the Modiation Agrecnont as follows:

() Por dhe fist five yoars, dhe annad sum_of Umited States of America dollars
twenty-nine million. Tour hundred and twelve thousand (US $29.412 million)

instalmients of United States of Amorica doliars fourteen million, scveq

1934 or three months afier the signing of the Mediation Agreement whichever

is the carllest and ending on” Isl January, 1989 inclusive as sel out in
Schedule "A™ to this Agreement.

() The balance anlstanding as at [st July, 1989 or such subsequent date subject
fo the due date of the first inslalmant. in Anlicle 11 (i) nbove, shall Lo padd
in ahree (3) yours in six ol hall-yonrly Gnslaimends inclusive of déntorct,
comunonoing six inontls aller Wic tast dusiiment in Arlicle TI (i) alrove and
crebing on dhe Ist day ol July, 1992, ‘or such subsequont date depending on
the date of the first nstalmend heréin.

Provided dhat after working out and adjusting Schiedile A", Schedule
“07 shall be warked oul and shall farm part of this Arlicle and shall be read

anel interpreled lopcther with 1his Apgrecment.
ARTICLY LT
Pavronr in Comrvincrioer Casi

The compensadion anmonnt pavalile by Wenya to Ugandn & convardiblo onsh ahnll
‘be paad into 4lie Bank of Uganda's neoomil wilh the Federal Resarve Bank in New York!

ARTFOLE 1V

Ser-orp

(i) Upan the coming inta efledt of he Medialion Agreement, there shall be el
ol mpaiost Mhe campensation amoutt payablo by Kenyn Goverrwmnent lo {he
Uganda Guvornment Afie amount payable by Ugandi Qovemmont 10 Konya
Govorament arismg Qut of e Indor Corxtiral Darks' Credit Fadility Agreement
of 1981 and such other debiy owed by U

gaada Goveriment amd GQer parastatals
to the Kenya Governmonl, Kenya parastatals and Kenya Privide scotor, as
dirall fiave been vorified by It July, 1984.

(i) Any delrts which simll pot fave been veouified by Ist July, 1984 dwll be venifled
by J0th September, 1984 and aff-set from 1he instalment next following. 30th
Sepdember, 1904 shall be Mhe cut

-off date for all enrrent indebtedncss.
ARTICLE Vv
Pay st 1y OreSirrring Castt PAymiten: ron Seitvices Renponep:
Gooos Owrained AND AssyTs AcqUirnn

“Fac the frst five ye

ars Uganda shall ‘at-any time within any instalment, cansult
J{enya and,

taking into” account [lrﬁﬁc’u’snis and  views submitted by Kenya at-such
consullation, decide the amount (o be 6ff-set for:

(A vay sorvices rordered bYKBﬂY'l to Ugr:mdn.,
(b)yany goods obtwined. from Kenya by -Uganda, -

(c) any fixed assets Uganda may acquice in Kenya., .

3

hundred and six thousand (US 514706 nvillian) each, commencing an tst July,

inclusivo of increst shall be paid Ly ICenya to Ugandd in ten (10) fralf-yearly « -

)y

i
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L ARTICLR VI
INTenzaT
Kenya shall pay mlcrc:t under Amc!c 4.02 of the Medialicn Agrccmcnt only on
any oulstanding amounts of the compensalion amount.
ARTICLE VI
Warven
Kenyn shall walve all claims agninat Uganda adsing out of the sel-oft apeclfled
In Aclicle TV to the &xtent of the amounts found duc (o Kenya and set-off against
. Ugaoda as at 30th Seplember, 1984.
ATTICLE VI
AMTNDMENTS
This Agreement may be amended liy.mu[n:\l consent of the partics and such
amendment shall he in writing and signed by duly anthorized yepresentatives of the
two Govermmends aod shall foon an Didegral part of (his Agreement.
ARTICLE 1X
Scoru oF Agneernmt
This Agreement shall be attached 1o and Farm  an annex (o the Mediation Agree-
ment and canstitnte nn integral pact thereof,
ARTICLR X
Conno 1o Fonce
, This /\grecmc:ll shall come into foree upon the date of ngn\tnrc of the Mcdmllou
) Agreement.
DONE AT ARUSHA this 313t day of March, 1984.
4 SAM TEWUNGWA

. PETERR. C.~1, O NYAKIAMO
Minister of Stare Office of the
Prevident fur the Governmient of

the Republic of Kenya

Minister of Repinnal Co-operation
for the Goveniuent of the
Repmhlic af Uganda

0



|
1
I
i

.Sfc.!mm.tl'c; "
PROPOSED PAYMENT SCHEDULR BY KENYA TO UGANDA IN US. DOLL

Jst January JORS
Jst July, 1985
Ist January, 1986
Ist July, 1986
Isl January, 1987
Ist July, 1987

sl January, 1988
Ist July, 1988
Ist January, J9R9

ARS (MILLIO:
x o ® - * ’ .
Date OQuistanding | Jnterest Tolal Due Payment Du.
Us s us g us ¥ K us s
.. . 141,856 . 2535 147.395. - 14.706
132.685 4.644 - 137329 (4.706
122.623 4.292 126,915 14.706
112.209 3,927 T 116136 . - 14706
101.430 1550 104,950 K A
90274 - 3160 03414 14.706
78.728 23155 - 8L4m ©14.706
66777 Z:337 69114 14.706
- 54.408 " 1.905 56313 14.706
41.607 1.456 43.006] ,14.706.
*MNoru: The figures in Column I, 2a0d 3 will be adjlisted.

subject Lo:

D

(i) The date of the signature of the Mediation Agl:cclincnf.

(i1 The verificd debls to be scl-off 60 the dale of ihe signaliice of (hie Mediation Agred
ment. :

poay

e

B
¥
{
b

g—r——g



e

O | e

.

1m

f.m i el

i

-

< I o I i

]

r

ANN.E}'TLRF -

SCHTENULE OF COMPENSATION PAYMENTS BETW]_I':N UGANDA AND 'IAN7A'N!A

Inatitullon/Loan

Av Railiwars

1. 1956 £S1p. 3. S 1980/34 (u\‘cr;c”u)
2. 1957 £Stp. N.5m 1977/83 .

3. 1965 £Sig: ..

4, 1970 £51y. 1.0m Cnmm C_rctlll

5. 1970 KE 1.0m (1990)

b 1865 LD Lean 42R-1 2L A

1. 1970 LD Loan 674 T2LA,

5. 107 KE3Am 61 Y, (1986)

B Posts & Telecommunlicorlus

1. Sul. Chartered Dank

1. Tanzania Jpvestment Dank
J. Zanzibar Government Lonn
4. Conaortitm foun .
5. Orindlays Bnnk

G. Initlnl Conversion lonn

C. Havlionrs
1. L. r) Loan 424-1 AL
2. LWL, Loan 618 ELA.
AL 'i? ). Loan 163 1LA

4. LCA.(1971%)

D. GFS Llahiliri2s

Montreal 1ouie

SUAIAlTA
Toltnla

HyY

Uganda to Pay
Tanzania

4 96.580.74
I 242,360.20
L 606,00
£ 30,026.93
5 G51,3%2.60

3 1,344,556.00

216,589.00
323,809.00
617,329.00

e

5 150.6Y

§70,328.50
3.071.663.00
3066.076.00

IR, 348.6G5

oA e

3 34,636.00

£S51g. 088:122.52
Usi 1197 38909

Tanzania (o -!’:\;'
Uganiin

Sh. . 333,575, 50°

“Sh. 498,304.24°

5 901:075.00
3 833,974.00 i

K.Sh. BEI,87w.74°
U.5.31,737,044.00

Y his act-off Ngore of U.S. 310,207,794.23 excludes K.Sha. BH

Camvreglnn by 1S3

(n) £5ip. J8R, 122,52
- () ‘ .

Ner Pasmon ..

1,879.74 which iz n‘fu!ur: slock obligntion.

-

LS 3

G667.453.44
11,297,339.79
11,964,34333

i,757.049.00

10,207,794.23

_—_——————e————ay




‘ANNEIX:}URE.'IT

]'(énya to pa-y Tantﬁrﬁ:_n to pay
Tanzania . Kenya
; e
Railways and Harboury -
1954 ESlg.5m 41973776 A £S1g.81,665.37
1957 £Stg.8.5/m 5t 7—1977/83 £51g.36,800.80
E.A. overnnienl Loan . » -, USSI40,529.16 i .
1961 £S1g.7.5m 61—1986 Exchcqutr.[,oan o £51g.2,968 « -
1970 £5(g.1.0m—1995 i o, £5143.9 454
1975 £S1p.5.0m 9%—1977 Slock £S1g.53,280 sH
Posts anef Te!urmnnumr'cnfr'uru,‘
C. Itoh Credit . JY 338,689 145
Zanzibar Government Loan US£997.224
Marconi Cnmlmmic:\tiq‘ls ) ) ‘ £51g.34,809
- Standard ang Charlered Dank US$349.675 :
Tanzanja Investmen - .. USSEH(;,IJ] e
Depreciation Loan . 2 5 o - . US§43,452.17
1957 B AHC £31g.3in 54 Ya—1977/83 £S1g.53 240
Cable and Wiiless s - £51g.12,473.76
Crown Agenis Overdraft Y| £S1g:1i6,360
IBR.D. 481 EA . US5379 860
IB.R.D. 675 FE.A US$3H, 103
IBR.D. g4 A - "~ US3805.163
64 Dritis), Exchequer Lonn, ES(E,IS;]GG
512 . Beitish Ixchequer Toan . £Slg.5,q40
Torars U352,433‘,879. 16 USSI,544,§7E.17
i - JY.336,689 165
. I ) ) ‘ ,£Slg.424,4§} A6
___-______—_______ )
KENYA-TANZANIA SETTLEMENT # ':.YSTS E
Tnnza_m'a to .USs.
Py Kenya
e s
uss. '
1,|l]3,879.lG—l.S’i"i,.ﬂﬂ.l? Uss (—) 889 30] (—) 889,301
f.sfg,.-.._,. R B = ' . -
424151 46 £Sig 424,451 46 4 729,965
fr!prme}: Yen ) ‘
338,689,165 IY. | 338,689,165 1482 503
< - ""_‘_-—_.____-—-__
1,103,366
_———____‘__‘_____
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o ,»{NN.E'XTURE-'M‘—*’--‘
C“EDULE oF COMI’BN?A'HON PAYMENTS DETWEEN KENYA AND UGAND!\
Uganda to pay Henya to pay
Instilution/Loan Kenya : Uganda
A. Rallways .
_ 1936 £alg. 3.5m |¥80/84 £ 92,5317.37 —
2. 1957 Eatg. 8.5m 1971/81 s L 238,925.80 et
3. 1961 £3tg. 7.5m 1986 Exchequer i 703,504.00 | -
< 4. 1965 £stg. 3.15m 1970/84 7+ T 7 . CG.D. L 195,025.00 -—
5. 1970 £s1g. 1.0m Comm: credit £ 35.939.3) —_
6. 1970 Estp. 1.0m Interest Frec L 46,199.00 —
7. 1965 1.B.R.D. Loan 428-1 E.A. 3 1,141,671.00 —
§. 1970 1.D.ILD. Loen 674—E. A . - - 3 1,613,433.00, =
9. .A. Government Loan . . . - . o — 3 1,322.910.40
10. 1V54 Lslg. SDm;d’Jg?L"IG : i =4 so Y . L 114.771.83 T
11 1957 £sl1g. 3,5In75f/ 1917/83 E 26,795.65 —
1. Pasis and Telecnmamnicntions
1. Standard Charlered Hank -
2. ‘Tanznnia Invesimenl Dank
3. Zanzibar Govl Loan . . o — —
4. Consortivm Loan .. . o ] 5% c o i — b3 1,182:661.00
5. Grindlays Nank Loan. . w5 . . - i s —_ Y 1,123,466.00 n
6. Inhdal Converslon Laun 3 317,712.00 —
9. Deprecindon Losn 3 29.386.00 =
B, C. lioh Credit . . Y 275,184.947.00 —_—
9. Marcani Conlmur\i:ulinn: £ 28,2£2.00 —
10. Cable nnd Wircless Lean £ 3.1 18.00 —
11. Crown Agcnts Overdrall “ . £ 11,980.00 —
J2. L.R.D. Loan No. 43J—E.A. 5 94,965.00 —
13, 1.D.R.D. Loan No. 615—E_A. 3 11.7176.00 e
14. 1.H.N.D. Loan No. 914—CE. A 3 201,291.00 =
15 British Excheyuer Loan 1901 /86 .[11: 0 75m 6} ¥ 0 £ 39,980.00 =
16. Uritish Exchiequer Loan 1963/88 £stp 0-235m 33 4 £ 13,220.00 —
17. 1957 B.A.H.C. Lstg. 1.0m 5732 1977481 3 i 13,320.00 e
C. J{nr.’mur:
‘I.D.R.D. Loan 428<E.A. 3 354,880.00 -
1. 1.N..D. Lonn 6)8—E.A. 5 2,019,704.00 —
3. L1 IGID. Loan BOS—TLA. P S, 1,622.641.00 —_
4. Internntional Co-opaation Adnnnnlrnlmu (l'J'JH) IS 9.8B12.80 —_
D, GFS Linlilsles ry
I. Nuilding in Mantreal .. . . i 53 55 3 i s 3 45.460.00 —_
[ Stochs-—Locnl Reglster &le Sterling) |
1. 1975 Estg. 53.9m=07 1977 L 43.290.47 —
SUMMARY
E 1,710,708.11 —
¥ 1,169,219.00 3 3,629;037:40
Y 275,184,947.00 l —

Converslan ra U.S. 3
£ 1,720,708.13

s sii . v WS ¥ 2939.10\'101
o : : 3 7,269:9{9:00
Y 175,184,940 . .. “ i VR e w4 s A o 5 !027 :547.9)°
. 5 11,256G;566:¢1
Lesy . .. . .. . . . 2y i s 3 3,6129;017. %0
Net PonTioNn .. . . .. ] o = 3 ?,627;529,!?-'
<
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ANNEXTURE ' ,
. Kenya 1o pay Tanzania to pay o
) ) Tanzani T Kenyu
; | : -
Railways and Harhyyes - . g : }
1954 £81g.5m 43197326 . T | - £51.81,665.32 T
1957 £512.8.5m 53 5, [977/g3 T o £5g.36,800 80
E.A. Government Loan ‘5 .. : . i - US$240,529 16 g
1961 £S1g.7 5m 6451986 Exchequer Lgay, ;i . . : £S{§.2,-9?8.
1970 £51g.0.0m—1995 . s . ‘3 . - . £S1g9 454
1975 £8125.9m 9% 1977 S10ck - T we o . *£S1p.53,280.50
‘_}’a_s.f.r ol Telecommmmicn fions; | ' : .
1
. ol Credit . G - - . % . JY.335,6891165
Zanzibar Government 1oan .. - - - . - | US$997.2:4 ’ Sn
Marcon; Communications . ] . - o £51g.34,800 . ™M
Standard ang Charlefed Bank u5331j9;575 v wll
Tanznia Tnvesiment USs846,251 . -
- ‘ Depreciation Loan . i s .. ’ ‘ USs48 452.17
§e= 1957 E A H.C. £31g.3m 54 “—1977/43 R £St253;2f10 ' pomy
Cable and Wireless . i s o G s . : £51g.12,473.76
; Crown Agents Overdran iz - 2 .. - .. £51g.116,360 Lot
LBRD: 483 LA - .. - .. s .. W .. ' US5379 860 °
LB.ID. 675 E.A. .. % .. o . i o US3311,103
ID.R.D. 914 EA. . - - Wb 5 . ‘ US$E805. 163 7
GLo7 Dritish I2xchequer Loan .. . - - % .. ) : £51g.18,360
5452 Dritish Exchequer Loan | . - . 5 .. o £515.5,040
Toracs - - . Pl US52,433,879.16 US31,544,578.17 -
TY 338,689,165 it
" £S15.474,45].46 i
“——.__.___"_‘_——_._ _*—*——*__-'_——-—_-_— -t
i -—— T —— -q_-_-ﬁ____-q__h'____,.‘___‘h_;_h
RENYATANZANIA SETTLEMENT ATALYSIS '
= - : B _— i
Tanzanin to ¢ | e USS - b
pay Keny a7 R Y
__:——_____.-_ ........
US3E R o e PRl *
2,433,379.1ﬁH-I,S'M,S'IH.l? USs (-) 889 301 (=) 889,301 . r
£51g. ) . 5 i
424,451 46 £S5 424,451 46 + 729,965
Japanese 3, ' o
330,689,165 I¥. 338,689,165 - 41,262,702 b
s i
—_— o
) e 1,103,366
| T == : B = -
———_—~—__—‘_‘r————_‘_—-— —L‘—‘_‘-——_____"—‘—“*‘_‘_ 's--—
. T
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COMI’I.‘.NSATION ACRLI‘ML’N’I

UNITED REPUBLIC OF TANZADN

RESPECT OF THE. SHORTFALL
THE MED]

+

AGREEMENT belween the Gowe
(hereinnlter referred lo as “Tanzani
(hereinafter relerred 1o as "Ugnnda’

WHERLAS [

Dy virlue of the proposce

Liabilities of the former L .

the “"Mediation Agreement”) between the Governments o1 v -waweee -,

_of Tanzania, the Republic of Uganda and lhe Republic of Kenya, Tanzama
has agreed lo compensale Uganda for ils shortfall.of net assels the amount

of USS46.4m.

Under Article 4 of the said Mediation Agreement Ihe payment of compensa-

tion lo Uganda shall be made by several methods amongst which is the set-off
‘of mulvally recognized claims.

The parties herelo recognize thal there are uulsland%hg claims due lo Tanzania
payable by Uganda arising out of the LLoan Agreement dated 12th December,
1979, as amended by the Supplementary Agreemenl doted 26ih June, 1931 and
the Inler-Cenlral Bank Commodity Loan Credit Agreement dalcd J8Ih May,
1979, as amended Ly the Supplementary Agreement dated 181 December, 1979

After the reconcilintion of nclual igures of the Loans specified in e Long-
term Liabilitics schedule of the said Mediation Agreement under Arlicle 7
thereof, there may arise cluims Lelween Tanzania and Uganda.

NOW THERETFORE IT 1S AGREED AND DECLARLD AS TOLL O\VS
That Tanzania hereby offers (o n.umpcn:nh Upanda armd Uganda hercby accepls -

o Le compensated by way of scl-ofF from the ‘inhl)(_: of Talu.:ml'\s owlslanding
‘LIZIH'IS iy ]n_ru.m:lu

Lameie et

[. That 88.6 per cent af (he compenidation amount shall Gé paid by woy of

set-off from Tanzania's claims ngainst Uganda .l;risihg' oul of the Loan
“Agreement dialed [2Uh December, 1979, as amendéd “on 26th June, 1981

Thal 11.4 per cenl of the compensalion amount shall be paid Ly way of
set-off from Tanzania's net claims ‘ngainsl Uganda arising out of the
Lgmdn[Tmunla sct-off vf loans undcr C‘;\lcgorms 1 and 1l ¢f the Long-

iciti J.Jnullulu scheduic ol the Ivicdisiion ngtccmuu

“Thiat any balance of the compensalioi amotint Fc_qiﬁihi'n'g aller Mie set-uff-
in Clavse 2 hercinabove shall be paid by wdy of scl-off from Tanzania's
claims ngains! Ugund:\ arising oul of the Inter-Cemtral Bank Commodily

Credit Agreement dated 18(h Mny, 1979, as amended on [8th December,
1979, =

That any balance of he compensalion amount remaining afler the set-off
in Clavse 3 hereinabove shall he paid by way of seél-off from any furlher

claims by Tanzania against Uganda arisibg out of lie Loan Apgrecment .
specified in Clavse | hercinabove.

That the amounls in clouses. | o 4 shall be appropriately quantificd after
reconciliation  of {he actual figures of lhe Joans in
Liabilities schedule of the Mediation Agreement. The said quantified

figures shall be agreed upon by exchange of letfers belween the bwp
Gavernmenls.

the Long:lernt

ANNEX D" (1'1)
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DONEE AT ICAMPATA this 2411

clauses 1 and 3 apd (e set-off

That Uganda heteby waives claims agdingt Tapn
Apreement lo (he cXient of Shs.
pensation payable ta Uganda by T
Tanzania hercby waives: clairiis.

zania under the Mcdiah’ou
38584 (USS46.4m) belvg ibe com-
anania iJndEF.@‘hé iaid Agrerment and

agdinst Ugahda 1iider-the Agreemen(s ip

_ )i Cltine 2:366v¢ 16" the “xient of the
amounts sel-off theréin and fuclhier agree a3 {ollows: )

(i) That the sel-off in clauses 1 ip 4 liercinabove agreed, conslilute a full

and final payment of (f1c Colopensation payable to Uganda by
Tanzania: .

(ii) That Tanzania shall be obliged 10 PRy Interest under Arlicle 4.02 of
the Mediafion Agreement only onun '

¥ oulslaiding nmounls thiat may
remaln ducto Ugnnda nlioc [he sellleménts sfipulaled in clagsci ] rg 4

(i) That the Agreements referced (o in clauses | and

3 _Ilc'rcinabb,vi: shall
. be approprialely amended jn respect- of the imao

unts sel-off therein.

That this Apreement shall

. be atlachéd to and form nn annex lo the
Mediation Agreement. ’ '

Thal this Agreement ghiall ¢

ome finlo force upos. the date of slgnature
of the Mediation Agreement.

H

day- of February, 1984,

O Dy MBUYH (Mily) ‘ CSCTBWWNGW A (ki
Mlulstcr auf f"hgmlr:o_ for the

Goavernment of the
United Repmiblic of Tunzonla

Mhilster of Réglonal Cu-operaticn
for the Governinens afl the
Republlc .of Uganda
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ANNEX “D” (1)
THE UNITED REPUBLIC OF TANZANIA

THE MINISTER JOR FINANCE

Thue Trasuny,
.0 Box 911},
DAR 1S SALAA::

Our Ref: TYC/TE/640/85

Your Rel: CA 43 27th April, 1984

Jion. S 't'cwun;:w: (P ).

Minister for Regional Co-aperation for the Gdvernment . s :
of (he Republic of Uganda, :

PLO. Box 4411, Kampala, :

UGANDA.

RIE: EXCIHANGE ‘OF LETTERS BETWEEN THE GOVERNMENTS OU [HE

REPUBLIC OF UGANDA AND THE UNITED REPUBLIC OF TANZANIA ON

THE SET-0FF ARRANGEMENTS ARISING OUT Of THE DIVISION OI' THE
LONG-TERM LIABILITIES OF THE FORMER COMMUNITY

I scknowledge receipt of your lelter of 27Uh Aplil, 1984, tegarding the sl off
arrangemenls arislng vut of 1he Division of theé Long-term Liabilitied of 1he former o
Conymunity which reads ns [olllows:

"1 refer 1o the Compensalion Agreement belween {he Governmenls 0f e
Republic of Ugandn (hereinnfter referred 1o as "Ugnhdt’) and He Uniled Republic
of Tunznnin (hereinnfler referred lo as ‘Tanzania") dated 2411 February, 1904, and
ta the subsequent ilateral negotiations concerning g reconcilidlion of repay-
menls and the ensning set-off arrangefmenis arising out of i_h: Division of (he
Long-lerm Liabilitics of the furmer Rast African Commuinily it 1he mediation

rativ and confirm 1he agreed sel-off arrangements between Uganda and Taneania

as heretinder: : ’

[.. Thal the amount ot Uniled Siates Dollars 1en millien, two hundred and seven
thousand, seven hundred hinety-four only (US$10,207,794). being Lanzanin's
net overpayment and Uganda’s underpayment of tha Lun‘g-itrr‘h‘_ Liabiiities of
the Cominunily as n resull of the division of (ie said Liabliitics ‘of & Com-
munily in the nedialion ratio. These are more fully scl out and summarized
in & schedule herelo altached and marked A", The tum shall be seliled
Lelween Uganda and Tanzania by wiy- of sel-off from Ihe compensation
smonnl of Uniled Slates Dollars farly-six million and foir Kundred thousiand
{(US3i04m) payabie Ly Lanzaniz jo Uganda, :

2. Thal aftet {he set-off in pnragmp]i 1 above, llie balance of the compensation

amount piyable by Tanzania to Uganda hall be paitl hy'way of sei-off from =

Tunzania's claipy npninst Uganda arising vut of the Loan Apreement dated
12th December. 1979, as amended on 26(h June. 1981 Thereby reducing
Uganda's indcbledness 1o Tanzania thereunder.

3. That cause 3 of the Compensation Agreement dated 241 Fc‘brunry, 1984, 15
deleled 2nd shall not be included in the set-off arranpements,
4. (o) That Uganda accepls Tanzania’s profiosals under Weir Jefter dated 27t

April 1984, and agree to pay e Goverihient of ICenya on behalf of Tanzania
throvph' the’ Uganda/Xenya tlateral arrangeiments the sum of United Slales
Dallars ene million, one hundred and hrec thousand, three hundred sixly-six
only (USS1.103,366) l)cil\g_-}_{enyn's net overpayment and Tanzpnia's under-
paymenl of the T.ong-termn Liabjlies of the  Community as n result of the

divisinn of the said Liabilities in the Medialion ratio. These are moic lully

sel vul in a schedule heretn wlached and marked "B" and in the schedule lo

e Aprcemient hehween Tanzama ang Kenya dated 270 Apiil, 1984

1



“the day qf signalure of the

' .(b) The arount referrid 1o in Piragraph 4 (a) above shall

Uganda and Tanzania by way of sel-off from Tanzania' X : 34|
arising out of the Loan Agreerhent réferred (o jp Paragraph 2 aboye therehy
fucther reducing Ugandas indebledness -t_o:Tanié‘Ini_n thefeunder,

paragraphs 1
ween Ughnda and Tanzania by way

of a further set.q dness 1o Tanzanja arising oul of (e

Loan Agrecment

Any Amendments shal) 4 ‘mulually

agreed on by exchange of Jellers
the two Governmens, .

That Uganda WaIves claima Against Tanzanja under the Mcdizijpn Agreement
to the extepl of Shs. 385,

million and eighly-four (ho
"million and {our |
the compensalion amaou
Leoagraphs {2 and 5 above.

0. (@) Tha Tanﬁn}a' waives

I t Ugarida :i-risin'g oul of the Loan
dlo in baragraph 2 abgve, i the exlent of e amounts

| PIY inletest Under Article 4.7 of the
"y outstanding amoyuns thal may remain due
10 Uganda after 4}, settlements jy Paragraphs |, 2 ang 3

enl velerred 1y gy Patagraph 2 above shall pe 5
amount sel-fl-in par
(e) That Ugandz indeminif
lies it Dhas assumed

(/) That the Apreen ppropriitely
tended o refiee) g apgraphs 2. 4 (b) and 5,
Cs Ta;’;z:!nia.:gainst all ie

Ondec paragrapt, 4'(a) above

spansibility for e Linkijti.
. ¢

uniyc"_._gf_ dhe. C(’)ip"flqmalion Apree-
- and shall Be cosistrued inlerpréted and reaif togelher
hereof-and slyag) likewise ciiler into force on (e

alion Agreeinent, ' : o
I am pleased 1o inform yo that the undcrnianding therein iy acceptable 1o the
Government of the United Republic of Tanzania ang therefore
letter and "1hiq reply shall forp, an A .

Breement bLelwecy o
of the s:t-nﬂ‘--nrrnng:ﬁmrﬁs MU shall copns

Agreement dated 24th February, 1984 an
together wi, tegral pare (1

Mcdiatiag Ag

gree hal your sajy
r two Governments in respect
litule an amendment (g the Compensatian
d shall 4e conslried interpreted and réad

ereofl ang shall iiktwisc enter infg force on
reement.

and form ap in
A

Hon S AL 1Gibona {(M.p),
Deputy Minister for Finance
for (he Governmey) of e
United Repyblic of Tanzania,

Minister of State,” N - h t
@fMice .pf (he President nf i ’ o
the [epuplic of Kenya:

<. Hon. P ¢ j o Nyakismo (M.p.).

-

between , -

)

Fun

[

e

—
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ANTEY "C" (1)

AMENDMENT

(Nummnen Owe)

WHEREAS on 1hc 31st of March, 1984 the Governmeits of the Republic of Uganda -

and the Republic of Kenya signed a Compu.m.mun Agreement in respecl ol ihe Com-
pensalion amounl of Uniled States tlollars one hundred forty-four million, cight Hiundred
ifty-six thousand (USS$144.856 m) payable by Kenyn to Uganda;

And Whereas Arlicle VI permils The two Governmemns {o amend the aforemen-
tioned Agrecment; ) '

And Whereas after motual cansultalions and discussions i1 has beeome necessary
lo amend some Arlicles hereof.

T‘;c'OW THEREFORE it i3 agreed as follows:

ARTICLE 1
SUDSTITUTIONS AN AMUNDMINTY

(A)Arl:clc 1V (scl-ofl) of the Agrecment dated 31st March, l9&l 15 deleted and
substiluled with the following provisions:

ARTICLIE IV

Soveore

() Upon the coming inlo clfet of the Mulnlmn Agrcement, there shall be
a sel-oll against the Compensalivii amount payable by 1he Government
of Kenya to the Goveérninént of Uganda v the Sum of United States
dollars eight miifion, seven hundred iirty rthousand, eight hundred and
nincly-five cenls hfly seven only (US3E, '1‘30 BYS. 57) being!

(n)Kcnyns nol claim atising oul of Kcny-ns ovcrpnymcni of the Long-
term Liabilities of e Cominuiiily as a result of the Jivision of
the said Liabllities i the medialion ratio of a sum.of Uniled

~ Stales dollars sévin miillion, €ix hindred twenly-seven (housand, five

hundred and Gwenty-nine cents fifly-seven only (US$7,627,519.57)

as more fully sct oul and summanized in a schédule 11:rciu allached |

and marked Annexture "A".
(b) Tanzania's. obligalion Lo pay Kenya a sum of United States dolais
~one million, one hundred 3and Yhree thousand, three hundred and
sixly-six only (US31,103366) ay a result of the division of the
Louvg-dean Liabijities of the Communily in the medintion ralio.
The said obligallon js assbined by Uganda ns per éxchange of Jetters
belween Uganda and Tanzania copied 1o Kenya dated 271h Apcil,
VOB and as more particularly set out and swinmarized in a schedule
Wegeln altached and BErked Annextore 37

(i) Upon the coming inlo cffect of {he Mediation Agreement, there shall
Be a further sel-olf against e Compensation amount puyable by the
Qovernment of Kenyn to the QGovernmemt of Uganda, lhe amount

represeuting the current indebledness of The Qovernment of Uganda®

and her parastatnls do the Qovernment of Kenya, ICenya parastatals and
Kenya private sectar as. shall have deen yerified by {he cffeclive date
of the Mediation Agrecment. The vefied figure lo be off-set” shall be
agreed upon by exchange of Jetters between 1he two Governmenla,

- (ii) Aoy Goveesment debts which shail mot have been verilicd by Uhe
cMeclive date of the Mediation, Agreement shall be verificd by 30th
September, 1984 and off-set from the instalment next (ollowing, 3010
September, 1984, shall be the cut-off tf:'.[c. for all current indebtedness.”



Lo(B) Arlicle v (Tnterest) of the Agreement mentioned in 1 (A) above is a_r'ncnd:'dl
to make the pircsent provision' (i) dnd inlroduce (i) as hereunder:

“(H) After the set-off in Article
tion amount shall be b
Mediation Agrccmcnl._"

IV (i) aod (i) the balance of the Compensa-
ject ta imterest bider Acrticle 4.02 of the

L. (C) Article VI (Waiver) of the
snbsli!uling_ the reference;

L. Artide (1, "

in the second line with (le reference -

T Addice v,

ARTICLE 11

A INTEEPRETATION
Il This Amendment shail be conslrued,

interpreted and read togellier with ind
shall form an inlegral part of the Ag

tecment dated 315t March, 1984,

DONTZ AT NAIRONI this 28th day of April, 1984,

SAM TEWUNGWA
Minister for chr'ormf'-Co-bpzmrfm:,
For the Goveriment of the

f(cpubh'c ol Uganda

PETER C. J. 0.- NYAKIAMO
Minister of Sfdfé;:_t)ﬁri!éé' of the I"j-c;n'ilenlr,
I For ljlé_,G_d'béfH}r%e:hr of the )

'.R_c”u"[l}ifé af Keéirya

Compénsation Agreement shail be amended by

—
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ACREEMINT TOR TAL DIVISION O} 4 SSITTS AND LIAVILITIES
OF “THE FORMER EAST AFIRICAN COMMUNITY

Apreeaent belween (he G

the Republic of Ugnida wnd lie Republic of Wenya (liereinaller
wollectively ceferrad to as fhe "States’).

WIHEREAS:

The States by the Treaty for East African Co-operation, dated 6th June,
T96Y, established the Tast Alvican Communily (hercimfler referred o as
“the Community™ i, as instiintions thereol, certain Corporations (hicre-
inafter callectively referred (o as “the Corparations™) andprovided for cerlain

SEPILE 1o be admimistered by ihe Commnunitly ‘(hercinafier referred o as
Uihe Gieneeal Fund Services™:

The Communily and the Corporations

ceased (0 perform theie Funclions
i 197 and the General Frnd Services ca

n no longer Be administerce!:
Conscions of the necd 10 achieye

alfaiss, the States enga

as Uthe Medinen ).

irational set tlemeit of the Conumiunity's
ged the seviees of a Medialor (hercinafier referred 1o

The Medhaton o 1he 1
Bt dited 280 Uctaher,
I\'uf[\||||"l‘

asis of the findings piesculed in his Consolidated
PR thercioa fter referred (o as the “Consolidated
andin subsequent docoments fins marde proposals for the perimnent

Al cquitible division of the assels and liabilities of Me Corporations and
e General Fund Services: '

NOW THEREFORE.

the Siales, having considered (e
e Meditor, herely npree

proposils of

as follows -
ARTICLIE |
Durinmons

b s Apreement,

wiHess the wanlext ntherwgen ERRTIL U Tadiuiving

s eers bive Hie Fulliwing meanengs

(D "EA Railways™ sucans (he Fast African Rhilways_ Carporalion:
EA P & T means the Fast African P

osts and Telecommunica ions
Corperation:

[ EA Harbours™ means the East African Il

arbuurs Corporntion:
(h"EA Airways”

means the Fast African Alrways Corporation:

"EA Exleleoms™ means ihe East African Externad Telecammunica-

tons Company Limnited, o subsidiary of the East Afiican Posts and
Teleennunnicatinns Corpocation:

("

I"A Civrpens Hnn(lling" means e |

Zast Africn ('.'.ugu
acivices  |hniged,

sandiing
a subsuliary of the Fast African

Tarbours
Corporation:

DGES™ means he Gueneral Fund Services;
) "Corporations™ means the
EAArway? and iheir
“Corporation”

EA Railways, 5A P & T, EA Harbours,
subsidinries, callectively, and te lerm

Means iy une of (he Corporations indiviclually:

1

overnenls of the United Repullic of Tanzania,

i

!

.
4
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ARTICLE )
tiee Assers; Toury Sianies: 12XCESS aMD SHORTEALL

3.00 The amount of the net asscts of the Corporations and of the GFS
heeldd in each of the Statss, the alocation of sucdh amount as equily shares
among the States, iaking into account the geographic locatian of such
assets nnd the annmon ownership inleresis-by the Slates in such assels, and
the resulting cxeess or shortfall of net assets are:

EQUITY SITANE

Werera Tarizarna - Vaarua
a1y N W6
Shem im Shoa.m Som Sham S Shem | im

Apsers hel - o U e laorem 610700 146415 | 419800 . S04.845 | tsosc0 (51330
Bauity Shares . . [ sovsa6 g0 |amiaae dseds | 2091 37248

(127 7 (8 7
Excess (Shortath) g - 120054 144236 | ess4 46,400 _[01513.30 (191,130

i s L P o ! e
ARTICII:

Costrensarion 1o UoANDA FOR SHORTFALL
o Nuet Assies: INrerest PaymeNes

AN Kenyicannd Tanzani shall conprensae Upanda for s shortfatl of nel
assels as st forth in Article 3 hwercinabove by one or move of the following
methods -

{e) paymenls in converlible currenicies:
(D) theprovision of goods:

|‘ -V lI. u.,....‘.m. .-.-F e s

{eN) the Tnancing of exisling or new productive facililics:

() the set-off. or compensation £5¢ mulually rd&;dglﬁztd claims; or
(N « combination of any of Uiese modes; v

all on termy and conditions agreed bebween Kenya :md Uganda, and b'lwccu

Tanzanin and Ugauda, as sci foslh in Aunexes “C" :md "D, respectively,
lo this Agreoment.

4.02 Kenya and Tanzania shall pav intetest at the zate of seven per cent

{1o) per annum from the date of signiugz of this Agreeinent -.... :lic oulstand-
g amaunls of compensation dm to Uganda from thne 1o ting under this -
Article
3
&

D SR &
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1

303 Eacle State Lereby indemnifies (he other States against alj respon-
sibilfties for the liabilities it has assuined as provided in Sub-Ariicles 8.0
and B.22 above.

8.04 !"fo['willu;[muling My other provision in (his Agreement (o tlic
contracy, the ellective date of Sub-Article 8.01 shall he Ist July, 1984,

AIRTICILLE 9
CrLAms

01 Claiins, repistered prior o 305t December, 1978, otler than claims
for pensions by former menrbers of stall of e Cuanmunity institutions.
clvims apainse TA Airways and long-tern labilitics, shall be dealt with as
lirlinws - )

() Chims Tor amonnis due in 1he currency ol one of (he Stales are
assigred Mo and shall be dealt with by suel State in accordance
with ils existing procedures: : )

() Claines Tor amounis due n foreipn tiency. not coveral by Aglicle b,
mity he dealt wi)y by ad lige: apreement between the Siares or. failing
such apgreement, Ly the Arbitration Tribunal velerred 1o in Article 12
af (his A Breemient.

JNT Claims againg 1A Altways repistered prior 1o 31s¢ Decemibe -,
978, not allocare:l as part of the long-ten liabitities puesvant 1o Arlicle 7,

shadl b dealy vwin, by the State in which ey were repistered in accordance
with hal Stane's existing proced s,

ARTICLE [0

ST S D T . b R | Tieseas &
FrEmsion LA l'l\\l‘llllb’l‘l P IE T

10.01 The assets of “n: Pension ang "rwidcnf Funds of (he Cc;'r-]')okalidn.‘\ =
and GFS consist of the value of tle Pensiod and I’fdvi(j@}lt Funds assets

located in the States and (hose currently lield and managed by (he Crown
Agents. .

10.02 The Pension dssels and labililies of ]ye Corporatlons and GFS
shall be subject to an acluarial excreise which shyl) determine (e valye of
the Pension assers and labilitics in cach Staqe and abroad [or 2 decision by
the States on (he fing] division of the assels and the liabilities.

10.03 Pending (he determination of the Pension asscis and liabititics for
cach Slatg: -

() Pension and Provident Funds assclslocated in (he States sha ) conlinue
10 be vested ang manag=el by the St

by () Pension aml Provident Funds assels of the Communi
held angd adminisicred by the Crown Agents shall vest i and
be managed and administered by a Board of Trustces consisting
of the Covernors of the Central Banks of the Stales,

5

les where they are sp locatced. -

ty currently-




ANNEX 4

JUDGEMENT OF
CIVIL SUIT NO. 1879
OF 1997 IN THE
"HIGH COURT OF
KENYA



1
f

' REPUBLIC OF KENYA :
II‘I T]E-ID HIGH COURT OF KENYA AT NAIROBI
- - - CIVIL SUIT NO. 1879 -OF 1997

SAMUEL AMUGUNE ............................................... 1ST PLAINTIFF

- WILLIAM MWANGI KAIBERE..... ... OND PLAINTIFF
MICHAEL NDUNGU KIBUKU ... e 3RD PLAINTIFF
PAULMUTHEE .................. J U 4TH PLAINTIFF

COWILLIAM MAJANT ..o T ST™H PLAINTIFF

|- (Suing on behalf of themselves and other former employees of the
_ former East African Community numbenng 105 persons)

VERSUS
FﬁﬁﬁzuTORNEysﬂNERAL ........... e DEFENDANT .

B | {
JUDGMENT

Introduction

i | The sult herem Wé.S filed by the named P]aln‘uﬁs on the:u: own -
benaif and on behalf of othcr members of the fon:ner East Aﬁican'
' Commumty The claJm relates to payment of pensmns a_ud ot‘herr
beneﬁts sa;d’to be due to them from The Govermnent of Kenya

smce the dleaIldmeITt of the Commumty

2. As 1S gen-erally a known historical fact, the East African
. Community collapsed: in 1977 for reasons that are irrelevant to
this suit. The Plaintiffs in their Plaint aver that contend that upon

- the collapse of the CommunityJ the East African Comrnu_nity




2 Nf€d1%t@_AQMLiLméof Ké_n'ya \i-ié"s“éﬁa'c:tec?ﬁ&héreb'j;'
| the Defendant was Statldtorﬂy obhgated under Article 10.05 of the
Schedule to the Mediation Agreement Act to pay the Plaintiffs

. formerly employed by.the .c_ommunity-,- pensiens-and other benefits—- -—-

due to them- on ‘account of their employment. It is further

- contended that the Govel—mﬁe_-nt of Kenyé sué-d:~.ﬂqrough the - .
Attorney Generai as Defendant failed to comply withi the provisions .
of the Mediation Agreement Act aforesald and the partlculars of '
nomn- coﬁphance are given at para.oralxp}.l 6 of the Plamt a_nd %heg,e : r— |

= 4,

a) | P‘a_ﬂmg to make such amendments to any wntten law as are L
. necessary to bring the -written law in conformity with the :
provisions of the -Mediation Agreement Act espemaﬂy Section

9 thereof. , )

b) - - Failing to-pay the Plaintiffs employed by Corporations or the
Community and retired from active service by the division
date contrary to Article 10.05(a) of the Schedule to.the

Mediation Agreement Act.

‘The Plaintiffs therefore seek the following orders: -

oy

1. A declaration that the Defendant has failed to effect
' amendments to any written law to bring it int6 conformity
with the East African Mediation Agreement Act.

4 An account for all the pensions, interest and other benefits
due and payable to them as from.the Division dates in
o e __ATticle—1—of—the—East—Afriean--Community--Mediation - -- -~
Agreement Act and orders for payment thereof.

1J



4 . Gostsand Interest.

e

: drfence firstly, that Kenya had a singular obh’gaﬁdn W1th regard to

7

{

-the extent ﬂﬁat those nationals who would continue in service and |

‘were not retiring, 'iroluiitan]y'or otherwise, would be absorbed iilto
the Kenyan Civil Service and would thereafter be treated “in

|accordance with existing employment laws. Secondly, that there

il

4 The Defendant’s Defence filed on 11%™ March 1988 raises the |

:| 1ts nationals employed by the Community. This obligation was to

Was no breach of the Mediation Agreemren_t as those who retired

?';fj:,*r’\fere paid properly and in accordance with the -Media’_tion

A

f::i:%f&g_;;_eement, Thirdly, that in fact the suit is statute time barred.

HlaintifPs Bvidence
5 The hearing of this suit was started by Waki, J. (as he then

VWELS) and continued under Order XVII Rule 10 by myself. From the

Tecord, 1 notice that PW1 was William Luvisia Majani. He

Di

eHtified “that~he joied ~ te ~East —Africar—Comms Uity or 120 -




,Januazy 1968 and he worked thereat unm-soﬂ%-junee;w'??j He
stated that up to that date and havmg worked for 9y f_eg_s_, he was

sej[’ll.lﬂed to a pension for services rendered to the Community. He

K‘énYaﬂ Civil Service specﬁicaﬂy within the Mﬁtaorologl_c,al

% but when he was re-called on 220 January 2004 He had IEtlIBd.

e N any event by The latter date he had recewed_hls_pe,nsmn_fm_
i F‘__——___F C'

‘LM thie pensmn covered the penod 1968

i lcalculated on a fo;rmulae Worked out by the GéVernment of Keﬁya
té co*.ver the entire penod while he would haﬁé' preferred that g:ach
period be calc:ulated usmng a chfferent formulae The reaso’n_ vfo:‘c
¢ s, he stated 1S that the forrmulae adopted. by the Government

would mean that the Pensioner would get that much less pension. .

M

6. PW2 was Santo Alima, a Ugandan national and former

- employee of the Community atoresaid. [n circumstances siuiilas

4~
(S

those obtaining in this suit, he, together with his colleagues who

served the Commumnity fﬂed HCCC No. 1010/1996 1n the- ngh

—

Court at Kampala, Uﬁa.nda seeking similar orders and declarations

4
e

;was not--paid -the . pension -but. continued employment in the

_'?Departm-ent. At the time of hlS teshmony he was. stlll in service

i to the date of retirement. The pensmn was however paid and _

e



. : _ .
" as are now bemg sought n thls sult The Pla;nt m that sult was.. ..

produced as.P. Lxh1b1t 9, The suit as 1S the sult herezo was oased '
on an mterpretatlon of Article 10.05 (B) of the East African
Community Mediation Agreement The solt did not go to tnal on

| | 1ts merits as the Government of Ugaoda cooceded the ‘c]a‘i:f‘n and‘ -

_scttled the matter out of court. A consent judgment was

. eventually recorded (P. exhibit 11) and the gist'?-of‘ 1t and of
Qg_;;ii}elev'ance to _the matters’ at hand is thaf "pensionéﬁlé formeyr
employees [would be pazd] pension arrears effectwe lsﬁ.fuly
1977 to date of payment and thereafter monthly penszons
-pazd in accordance with the Pension Act of the East Africdan
Comrmunity and the Per;s.ion Act 281 as amer;de_d' by Jjecree

6/1978"..

&5 PW3 Francis Fredday Okwatchy also a former employee of -

the Commumty produced a routme order (P. exhibit 15) dated

14t October 1977 from the Commissioner-General of Customs and
| Excise of the Government of Kenya ordering transfer of the witness
to the service of the Government of Kenya. Of relevance to this

] S’L_lt 1S paragraph 2 LhEI’EO‘It whmh states as follows: -




) “In this connection it is'dé:_s'ired to
- ‘clarify one point which is not spelt out
- clearly - in ‘the Letter of Officer of

Appointment to the Permanent and

Pensionable Service. This point is that all

" pensionable Service rendered to the .
“defunct East African Community Witl Bre = — e e
transferred to the Kenya Government so

that all pensionable officers will be

eligible for pension with effect from their

dates of appointment to the service of the

East African Community -... Officers are

therefore advised to read.paragraph &.of

the Letter of Offer with this fact in mind

and should not feel that their pensionablé

service will be counted from 1st July 1977.  {

the Keniya Pensions Act (Cap. 189) will be '
amended to fit in with this position.”

8. The witness was 1ot paid pension because-he was dismissed e

from the service of the Government of Kenya in 1989 but stll

believes that he is entitled to pension for services rendered to the

East African Community.

9. PW4 Noah Okulo, a retired Ambassador offthe Republic of -

Kenya to tue State rmer employee of the

of Israel and
Community testified that once the Community collapsed there

could not have been transfer of pension to the Government- of

—K.enya*aﬂd*heﬁdjd—not—aeeeptﬁthe _terms-of-transfer—Nevertheless ——



‘G:

&

.on retirement He was paid pension based on his cumilative service

7

r

to theCéﬁinuzﬁty and the Government of Kenya. ij_EO_ﬂ/fmﬂ

draw bis_rmonth_ly pension. He, however, wants to be paid a

% separation pension for the separate services he rendered to the

;. Cornmumty.

. i_}igj__}vefen dant’s Evider'lce

3'0. The Defence called only one mmess Peter Kabut1 N_]uguna‘
; the! Chief Pensmns Oﬂicer n the Department of Pensmns He
i testlﬁed that the Plajntjifs have taken a Wrong mterpretatmn of the
East Afncan Commumty MedlatLon Agreement, Cap 4 Laws of
Kenya - In .}ns evidence, he stated that employees of the

<“ ommu,mty were e1ther pensmnable Or nomn- pensmnable Under

4 Artlcle 10.05(a of the Agreement, each of the States was to pay its
f\—.‘\'\

natlonals pensmns and beneﬁts after the dﬂnsm‘n date. The

diVision date for all purposes hereinafter shall be as defmeei in
Article 1(i) of the Agreement and it differs from Corporation to
Corporation and 1t relates to the date when the division of assets."
was Ac'omp]eted and employees teeken over by the reSPeCﬁve

— — ————

| Country Corporations.




11. The witness tc:_seﬂjﬁe_d___tha_t_ O.‘f;r:ele\{a;}ce_; to thevpljgiprj;ff_s_’ c_aée 1S

" Article 10.05(a) which 1s wath regard to the employees of the- S
Community Who remained 1n acﬁve service after 30t June 1977.

All the Plaj_ntlifs it was con_ﬁnncd fell into thas category and WETE -
“also 1n the category enuﬂed :co pensmn ex;e;n after the c‘ojllapse ofm:u“
‘the Cormmunity. The Witness testjflcd- that the..G,overnment of -
Kenyd comphed mth the Agreement and paid the‘pénsmns of 1ts;
natlonals once they became entlﬂed to the permlo.n“ He gave the
examples of pensmner Starlley 'Mwarlguclza Who on retuament
.received his. pensmn for the penod he served the Cornmumty irc;m "
rhe ‘Government of Kenya. This is al-slo true of one J.N. Kia_mle' who

" continues to receive his pensidnﬁl from the same érovernment for”

services rendered to the Commu_nlty He denied therefore that

t’ncré was non-compliance as alleged at paragraph 6 of the Plamt
" as amended.
- . _ f
12. Turming to the evidence of PW2, and the Ugandan suit, the
" . \_—_ i
witness testified that the circumstances in Uganda were quite

" different as the payment of pension had been discontinued and the




—_——

T were to submlt qua;rterly reports to the Mlmster for P‘mance The
Boards would only cease to exist once the assets were divided.

Counsel a_rgued that” smce 10 ev1dence was tendered to show that

been made, the Govemment 1s truly in non- compha_nre!

i g

X
that the Article obhgated the Govem_'ment to ! make promswn for

. the pension nghts aecmed” as of the dJVlSlOIl dates a:ud submits
| that this WM The acerual was up to that dete only and
thereafter the Plaunhffs Were entitled to paymen‘t. It is new eought
| ’ehat the amounts that had accnied uij"fo ﬂ1e divieion date should

' be computed and duly pald to the Plaintiffs.

Coumnsel for the Defendant in Submission

issues which would require determination, particulars of which I

Court in reaching the end of this matter.

Teed
b=l

ki Trustees consistimg??"of-‘the-'---Govemofs of the. -StateS The Boards'

,uch a Board was constituted and no report shown to have ever

8 As regards Artlcle 10. OS(b) of the Agreement CO'L]_IISE]. a;rgued -

19. Learned counsel for the Defendant identified a number of

shall get to when framing the issues that [ see would guide the

T e

oy

’5.’”_ e
p ‘”c ot
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e \ru_ !
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 provision” by Act No.

“—ail‘d—m—amuts-hellusai d—thrat

& e e . T -

20. Counsel attacked the sut as hopelessly out of time and

statute time-barred by dint of Section 3(2) of the Public Authorities

" Limitation Act. The reason for this argument is that smmee the

claim 15 {ounded on 1on- comphance mth the Medlatlon-

Agreement then the cause of action arose on 14t May 1984 when

the Act was enacted (Cap. 4). That since the suit was msumted 1n .

A

1987, the claJ.m was hopelessly out of time. I Was referred to

 (Nyeri) in ’rhat'regard.

L

Thuraniza Karauri vs. Agnes Neheche C.A. No. 192/1996

21. In‘mtezpreting‘Art'Lcle 10.05 counsel conceded that the

Government was under  obligation to pay its natlm_;'als' any

pensions and benefits due to them. In effecting its obligation

ander 10.05(b), it is argued that the Government “made

10 of 1979 which amended the Pensions

) : {
Act, Cap. 189 to incorporate the nght to pension for services

rendered to the Community by Kenya Nationals.

22 Counsel attacked the crecubﬂlty of the Plaintiffs’ witnesses

—their-claim~18- ~mistaken-as- ﬂqey all Bt

12



;3:1108_6 who have retired,- recewed iRer pensmns based on

.‘-elz}es‘”

At

s s

;_.a_m lastly asked to dismiss the suit as on a balance of

aintiffs to a judgment in their favour. _ o

 for Determination

laving carefully read the pleadings, hstened to the mmesses

Bt

*eard subz:mssmns by counsel, there is no dlSpute that the

ki s were employees up to at the latest 30t June 1977 when
) — -

g s e

:Ommumt‘y collapscd There is also no contentlon that they

all entitled to pension-for services rendered to the Community

that the Govemment was obhcrated to pay them such pension.

point of departure is firstly, when was such pensmn payable?
3 . e

.
s

gccumulated service to the Community and the Government

and that any further ‘payment. would armount to L,//



Secondl ) had the Governmen co led mth the Medlatlon
Y __,.f:r/‘pl <

reement?

s

Thirdly, should the declarations and orders sought be

Fourthly, and in any event, is the suit statute ttme-barred?
-

Fifthly, who should pay the costs of this suit?

jhen was pension payable?

Izint that the cause of action herein 'arise_s_ from non-compliance
Eth the provisions of the Mediation Agreement Act, it is to it that

e must defer.

Parties have relied extensively on Article 10 .of the Schedule to

S A

=
¥
2

e_Méd_iation AEL b_ut‘havé not add:ressed lt.hejr. r_mnds to the

questlon as to when pensmn 1s payable. ~ Pensjon 1s payable

S

;Pensions Aét.' I did hear counsel for the Plaintiffs to argue that the

offices of the Plaintiffs were abolished and therefore pension was

payable at that time i.e. at the division date. What the Plajnﬁf{s_"_

generally in circumstances enumerated in Section 6 of the -



s i
A A T

ST e

, fhey all took up the offer subject to terms

Y accordance with the BT

Vision date on abolition of office.

and conditions detailed

- therein. One of those conditions was;

absorption into\the
n your elfgibility' for- /

a Péension or other retiring benefits “in

ovisions of the Kenya

Pensions Act {Cap. 189)»

They bound themselves tq the




RN P Y

terms of that offer and retained their right to a pension "o

‘reaching retirement age.

ibolition of office? Article 10.05(a) of the Mediation would have

R S BN TR T

‘;{‘-applied to them. It states thus: -

Each state shall; e -

a) pdy w©s nationals, employed by the ol %5

-4 corporation or GES and retired from acﬁvé frp ’
service by the division date the pension and . L

~other benefits ‘due to them on_ account of
such employment.” e ' '

130, They chose to stay on in employmént and ﬂ:ler.eby'puﬁjng‘

hemselves in the céteg‘ory of employees of the Community covered

y Article 10.05(b) which states;

“Each state shall; ‘ . o -
b)  Make provision for the pension rights R P‘z&y&/
and entitlements to other benefits accrued as & 5 g
of the division date in favour of its natienals «

in active service with such Corporations feand

GFS at that date.” :

The Agféement is crystal clear that for those employees

fTEtirmg by the division date, the State shall pay! For flhdse

ey,
eyl

Econtinuing.-in _service, the_ States-shall-m ake provisionforthe——-—-
. d -

29. Suppose they had not taken up the offer- and retired-on.. ... R



.nsion rights. - It does not say, “pay them on the division
-1te”. Has the Kenya Government made such provision? I have

.kt referred to the Letter of Offer accepted by the Plaintiffs in

gt

‘Hich they also accepted ‘the.offer that they would retain their
i1pibility for pension and other retiring benefits i accordance with

. tvnsions Act Cap. 189. That is to my mind 1s provision o

Z‘_'i":'si--'}i_lgh because once accepted, it 1s biriding on the Plainj(___iffé and

e meNi— @ AR

2 Government. | In any event, the Mediation Agreement in

¢

3gction 3 th'ereof states;

. “Subject to this Act,. the provisions of
Articles 3,4, 5, 7, 8,9, 10, 11, 12, 14 and
15 of the Agreement shall have the force
of law in Kenya.”

"Articlés 10.05(b) has the force of law and had they been

{1
o

niied pension they would then enforce their right directly.

49

o
AR

w2
X

) . 7 ‘ . - ;
D. The point is that to my mind, the Plaintiffs have not been

L.;_a
Pl

tnied pension which was n any event already secured by the

Pensions Act, Cap 189. 1 heard counsel to 'argue that the

-"ﬁn*endment by way of Act No. 10 of 1979 could not have been

irjitended for the Plammffs as it was do—le prior to the Mediation

-
N

creermnent. With respect, the process of Mediation was ongoing

. 17




and that the Plaintiffs’ peﬁsion was secured prior to the _Mediatié'n

Agreernent should be seen in a positive light and indicative of the
Defendant’s good -faith. I therefore, agree .with counsel for the . .

Defendant to the extent that inter alia the. Plaintiffs’ pension was -
o 3 \'_',‘\c‘] . -

G
or v

secured by their inclusion in Section 2 of the Pensions Act so that Tl

service to the Community would

sensions payable to public servants, the Plaintiffs inclusive.

n

Jas the Government complied with the Mediation Agree'm’ént“'

33, ‘T-he Plaintiffs’ witnesses were categorical that th-.e Govenmié_nﬁ
rom the date of divis.ion haé _cont'mued to make provision forqthei:r
:e’ﬁsion rights. PW1 and PWa both confirmed t}lalt_upon o
etiiement, their pensions were Calctiated inclusive of their :_s.er.vi.cé; |

:>. the East African Community. [ heard them to say tha_t the East
irlcan Comm;mity Pe’nsion Act, Cap. 11 should have beenrused to
alcuiate their pension but I also héard them to say nothing could
ome owut of the East African Community as it had ceased to exist.

Tr. Okulo was emphatic' for example that he could not be

-ansferred from what had ceased to exist. How then does he fgﬂl

ack on the East African Community if it had no capacity

i



= 0

;'1dmg of payment The oblig:i’r_ion"was as is admitted

F

‘taferred to the Kenya Gowrnment which as 1 have held more

2 adequately took care of the Plamtlﬁs That way the purpose

e

the enactment of the East A.fncan Commurity Mechahon

eement.

?..'%i;;;j:dluctaposerth_is position of complhance with that in Ugaﬁda,

lthe Plaint in HCCC No. 1010/1999 (Kampala), it is avgmd_ .

K Lt;-

e

“in ‘accordance ‘with the Idw all

* former Community employees who had

" retired and were already receiving

pension as at 30th June 1977 which

became discontinued as from that -date

are entitled to have their  pension
reinstated.” '

0

~ ‘s. Furl"_her and on a pomt I have _'j'l.lSt mled o’n’, that those who

ntmued in active serv1ce becam entltled—’re—payment_oLtcmnal

;neflts on ’rhat date. - Clearly there was non-compliance and the

i

ait was triggered by a Government proposal to pay a much lower

1gure than was actually due. This is not the scenario obtaining in

'L{-Fnya—and the—UUanda suitis_of no benefit to the Plamuﬁs

H
i
H
i
i
!
i
"
A
i
£




o F LR S PR

a the declaratlons and Ordnrs s sou bk tenab]g’b S

I have shown that there. is nothmg to declare and the

~larations sought are in vain. The Plaintiﬁs are Iiot entitled to .

y of their prayers for reasons that I have given,

nclusion

I have to come to the conclusion that the Plamuﬂs\ have not
1de out a case worthy of _this court’s consideration, m spite of
=ir spirited at'tempt.s'and good representations. (

.. Accordingly, the suit is dismissed but I shall m the

-cumstances of this case make no order as 10 costs.

i
i
i
'
i
1
!
i
i
!
i
i
'
|
i

ited and delivered at Nairobi this 8% day'i of October 2004

1. LENAOLA

: Ag. JUDGE
_8[10[2004 ' ‘

Coram: Lenaola Ag. J.-



ANNEX 5

~ JUDGEMENT OF
APPEAL CASE NO. 4
OF 2011 IN THE EAST
AFRICAN COURT OF
JUSTICE APPELLATE
DIVISION AT
ARUSHA



IN'THE EAST AFRICAN COURT OF JUSTICE - "ore
{

APPELLATE DIVISION ~ ~ @

R T AT ARUSHA
g T

|

' APPEAL NO.4 OF 2011

[€0tam: H. R. Nsekela P; P.K. Tunoi VP: E. R Kayitesi:l.; Nzosaba
and J. M. Ogoola, JJA]

BETWEEN
|

.......... APPELLANTS

| AND
|
|

.......... RESPONDENT

of Justice at Arusha by J. Busingye, PJ; M. S. Arach-Amoko, DPJ; and J. 4.
Mkwawa, J. dated 29" September, 2011 in Reference No.2 of 2010j
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JUDGMENT OF THE COURT (27 April 2012)

Infrbduotion ’;_,;
This is an a;)pea! by EMMANUEL MUVA}(IS}ﬁA'if\\/iJAWASJ and 748 Otheri;
("the Abpe”ants"), ‘epresented by Mr. Mutembei of chﬂh_?uru . CO{%
Advocates, againgt ghe Ruling of the First nstance Division of the Court in;
Reference ng 5 of 2010,

| by thes:
The Respondent is the REPUBLIC OF KENYA, 'presented by L

Honourabfe Attorney General of the REPUBLIC OF KENYA,

. Background to the Case

The.AppeHants

are Kenyan cit
Easzfrr'can Co

izens and former employees of the defunc
Mmunity (EAC) that‘colljapsed in1977.

/ |
1 ‘ e defunci EAC | he Partner
Subsequ'em‘ to the dissolution of the defunct EAC in 1977 the

the division
States Xecuted a Mediation Agreement on 14 May, 1984, for the

“ i ty. Under that
- of the assets ang liabilities of the " defunct Commumy

each Péan‘ner" State undertook the res

ponsibility to
the defunct

Community’s assets. the pensions and

s respective nationals who had been employed

© the division date of the gssets. The

g ééc'ﬁ"'f‘g?' ‘the existing Anstitutions  as

ttutions prior t
division dates Wera. differens




mdicated in amcie ‘1 i) of the Medi iation Agreement However, the latest

such d;wsmm date was 30 June 1977.

Article 10.05 of the Mediation Agreement provided as follows?

- “Each Stateshall- - - -~ - e

(a) Pay its nationals employed by Corporations.or GFS ‘and .

retired from active services by the division date the pensions
and other benefits due to them on .account of such

employment.

(b) Make provision for the Pens;on rights and enff!lem(,nt to
other benefit accrued as of the division .date In favour of its
nationals in active service with Such Corporations or GFS at

that daz‘e_ ”

Interestmgly the Kenyan Govemment devised a somewhat novel Way of

dea[mg with the SItuatlon which arose as the consequence of the
Mediation Agreement: In this regard, the ex-employees who were still in
active service on the division date were given the op’;ioh to take their EAC-
pension directly; or fo join the Kenyan Public Service, including its
Parastatals and State corporations. Through this latter op‘uon many ex- !
employees of the defunct EAC were absorbed into the employ of the
Kenyan Public Service. Conversely, those who took the eptuor to retire
were paid at once all their benefits, including additional pensions on the

basis that their offices had been abolished in the EAC.

It was the Appellants’ case before us and in the Court below that even

Page 3 of 23
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S

benefits constituies a breach of Article 6(d) and Article 7:(_2) of the EAC

Treaty.

Théy also prayed for an order to compel the Respondent to pay their EAC
te'rmi‘rréla benefits including, but-not li_mited---t-@, one .month’s_salary in lieu of
notice, . loss of office ben_efﬂts, pensién emoluments,
outstanding/accumulated leave, repatriation expeh’sés, real v‘alué and"7%
compound interest untit payment in full. |

o
I1l. Respondent’s Res‘pbnse
The Reéspondent opposed the ‘Reference in the Court below. He raised the

following'objections which were agreed as issues by both part‘iesduring the

Scheduling Conference, namely:

(1) The Court lacks the jurisdiction to hear. and . determine the

Reference,
(2) The matteris _resjudicafa;

(3) The Reference is inadmissible in }his Court ‘since local

remedies have not been exhausted.

=)

~ecaguently,” however, ire Respo rally added the following

~~ndent's written submissions after the hearing:

page Sof 23
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T,

(1)  The East African Community Treaty of 2000 cannot be applied :

rétr_oactiv_efy;

proof of how the Treaty or the various Conventions. listed

therein have been infringed by the Respondent or that the

Respondent is a signatory to them:

|
: g (2) The Claimants’ statements are mere -allegations without any
:
5
i
/

for the redress of previous injustices, if any, to entitle the

Claimants to rely on Articles 6 and 7 of the EAC Tr‘eaty_
IV. Ruling of the First Instance Division

The "First Instance Division considered all the above six preliminary

objections; including those which had not been agreed upen by the Parties

at the Scheduling Conference, and concluded with the decision that:

. (W)The Court has jurisdiction to hear the Reference: = #

(2) The Reference is not barred by the doctrine of res Judicata nor by the

rule of exhaustion of local remedies:

(3)The Court cannot entertain the Reference on account of no

retrospective application of the Treaty;
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(3)  The objectives of the Treaty under its Article 5 do not provi'de_:»
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(4)The 'Reference is accdrdingly struck out with costs to the

Respohdent. S

e,

V. The Grounds of Appeal ‘ - ) o
Aggrieved by the above decision of the First '_:Ih.:s;tance- Division, the
Appellants lodged an appeal to this Appellate Division based on 8
grounds; but at its Scheduling Conference held on™16 March, 2012, this

~Appellate Division agreed with the Parties to reduce the:grounds of appeal

from eight to only three, namely:

(1) Whether the learned Judges of the First Instance Division erred in
law in finding that the East African Community did not have

_ retroactive application in respect of the present case;

(2) Whether the learned Judges of the Flrst Instance DIVISIOH erred in

law. when they made findings of fact wnth Fnahty at-the preliminary” -

stagc without a full triai;

(3) Whether there was procedural trregular[ty 1;1 entertaining and
‘determining the issue of retroactwntv with Fnahty without affording the

Appellants notice for and an opportunity to present their submissians.
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™ ;—rouﬂd 1: Whether the EAC Treaty has retroactive application for’

the instant case?

400! @n this point, the Court below made the following finding:
3 ?’E £ :

| 3 g itis clear that the Claimants became aware of the actsfonissions of

That ﬂr.1di-hg was Cont_ested by the Appellants witﬁ the argument that their

case was within the scope of the EAC Treaty, since the time of their cause
- of action was not in the year 1998 aé-thé Coﬁrt below found. Counsel

for the Appellants Contended that the issue of non retroactivity of the EAC

Treaty was not relevant to the circumstances of this case. He added that

| s the Court below did not give the reasons why it chose the year 1998 a5 its

*reference- point, in lieu of the yeérs 2004 or 2009 He &Efﬂrmed that the
issue of non- |

Payment of terminal benefits by the Respondent to the EX-employees for
Services they rendered 1o the defunct Community, was raised in Kenya's
National Assembly on 5 August, 2009, and that the Respondeni ad'rhitted

}' to holding monies for payment to the Appellants and that non-payment

was due to the fact that the beneficiaries could not be found or traced.

r Learned Counsel concluded that the admission of debt by Kenyaz,

Constituted an acknpwledgement of the"Appiican_is' :IebL and reactivated

‘ : Page 8 of 23



roj]r cause of action in this matter.
5 o

‘ge Respondent contended the opposite positiocn. He averred that the
‘C Treaty . 2000.was not applicable 1o the instant case by virtue of the
c1pie of non retroac’n\uty He recalled the collapse of the former EAG -

s itis briefly narrated in the background of this. 'cas.e).__He_‘_stated that the

; mp\oyment of the Appellants ceased 10 exist on the division date of each

gcu’futuon and that no contrary intention by the founders of the new

imunity, has been shown by the Appellants. He concluded that, In the
! sence of any such contrary mtention for its continuance, “the current:
T eaty cannot operate retrospectnvely Moreover since this Court'is a:

:e_e"atton of ‘the EAC Treaty of 2000, it cannot be seen to interpret and

é'pjply the EAC Treaty of 2000 to acts or facts that took place in 1974

The principle’ of non retroactivity is @ well known'doctrine_ It is g_enerally
apphed in the jurisprudence of Public International Law. it.c:qnstitutee a limit
on the scope of a Treaty ratione ternporis [see” -O. DORR .and K
SCHMALENHACK (eds)], \Vienna Convention on_the Law of Treaties,
Springee _ Verlag Berlin Heldelberg 2012, A. BUYSE: “A Lifeline in Time-
‘Non-retroactivity -and’ *Contmumg Violations under the ECHR' In Nordic
Journal of International Law, 75- §3-88, 2006, Pr Dr J. WQOUTERS, Dr D. |
COPPENS, D. GERAETS: “The lnﬂuence of General Prmmples of
International Law” http://www. kuleuven.be . '

When a treaty is not retroachve the consequence is that it cannot a'ppiy to
any act or fact which took place or any situation which ceased to exist

before the date of its entry into force.
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gat Article helps In establrchmg the intention of the parties where this

Jf%T

: 1th the EAC Treaty in the instant case.
_,h,s Court, therefore, needed to mterpret the Treaty in order to establish

enthﬂ is not explicitly expressed in a particular Treaty. Such is the case

¥

*f]%ether the EAC founders manifested any intention to make their Treaty

active. Moreover further guidance in this lies in Amc!e 31 of the

na Convention which provides, inter alia, as follows:

A treaty shall be interpreted in good faith in accordance with v
the ordinary meaning fo be given to the terms of the trealy in
their context and in the light of its object and purpose.

"The context for the purpose of the interpretation of a treaty shall

‘ comprise, in addition to the text, including its preamble and

annexes:

‘(1)any agreement relating to the trealy which was ‘made
petween all the parties in connection with the conclusion -

of the frea'i}/;
(2)any instrument which was made by one or more parties in

connection with the conclusion of the treaty and accepted -
- by other parties as an instrument related to the treaty...”

" Consistent with the above guidelines, this Court interpreted the provisions
of the EAC Treaty: it placed them against the objectives and purposes of
the Treaty. We find that the intention of the framers of the new EAC Treaty

of 2000 was to turn the page of the past and to build a new project for the

future.

. Page 11 of 23



The context of the creation of the new EAC Communiiy confirms th:

operation establishing  the East  African Communﬁy was

officially dissolved [emphasis added] *

The fith paragraph of the same Preamble JJE'e\;v‘isg:'underscore-s the fact of

that "dissolution", thus:

AND WHEREAS upon the dissolution of the East African
Community the sajq countries signed . the Community, Medjation
Agreement 1984 for the division of the assets ang liabilities of the

former East African Communiz‘y. " [emphasis added])

three Partner States of the old Community. Accordmgiy, this Court agrees
with the finding of the Court below that the EAC Treaty 2000 cannot be

' applied retrospectively. Thig particular point js put beyond any shadow of a

doubt by Article 15.00 of the Mediation Agreement 1984, which stipulates-
that:

Psge 12 of 23




5 N - P o e : — . : -
“The Trealy for East African Co-operation, dated

6" June, 1967 is hereby abrogated.”

The above finding leads the Court to examine yet another qL.est|on Was

the apphcatlon of non retroacuwty re?evant to the instant case?

The conditions specified by O. DORR and K. SCHMALENHACK (supra) for
fulfilling the test of “relevant épp!ication“ of the principle of non retroactivity,

are as follows:

1. Existence of a Trealy to which the Respondent is a party. In the instant

case, there exists the EAC Treaty.

2. The absence of ahy intention of the parties to apply their Treaty
retroactively. In the instant case such absence‘has been amply

demonstrated in the above Court analysis concerning the EAC Treaty.

3. An act or-fact which took place, or a situation which ceased to exist,
before the entry into force of the Treaty concerned. In the instant case,
we have the a‘!'leged refusal by the Republic of Kenya to pay the
terminal benefits of the former employees of the defunct Corﬁmunity in
execution of the Mediation Agreemént signed in 1884 after the

" dissolution of the Community in 1977,

4. The entry into force of the Treaty is posterior to the act; fact or situation

which constitutes the cause of action against the Respondent. In the
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present case, the EAC Treat; entered into force for Kenya on TJuly
2000, after the Appeilants ‘claim which was already before the Kenyan
High Court at Nairobi.

S. The Claimant asks the Court for {he application of the Treaty to  the

Party in respect of the act/fact which took place or situation which

ceased to ex/st before the comning into foree of the Trealy. Inthe instant

) o case, the Appellants prayed this Court to apply rhe EAC Troaty to thelr

Case.

‘From all the above this Court finds that the instant case- meets  the
necessary Condltlons for the pnnCIple of non retroactlvﬁy to be applied. In
thls regard, the Court consrders lhE sutuat:on of the &X- employees of the
defunct Communlty to have ceased to exist at the Communlty level from 14
May, 1984. That date was obviously way before the entry into force of the
EAC Treaty in July _
2000. We, therefore, agree with the Court below that the principle of non
retroactivity is relevant to the instant case.

{
Consequently, the first ground of this appeal fails
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Ground 2: Whether the First Instance Division made findings of fact -
‘with finality at the preliminary stage withouta full trial?

o

Learned Counsel for the Appellants contended that the queshon of non
retroactnvaty was an issue of fact From this stand point, he contended that
the Court below could not, therefore, determine this point at the preliminary

stage, without full trial.

The Respondent postulated a totally opposite understanding. of the issue
of non retroac iVlty of a Treaty. He averred that non. retroact:v;ty is a pure
point of law, intertwined with Jur|sd|ction which the Court can even

" consider on its own motion.

We are of the view that the Court below applied the Corfect law. The

objection of non retroactivity of a Treaty is a fundamental issue, one that
goes to the root of the case. The court cannot avoid that question. It must
determine it at the outse’t before dealing with any other issues. True, itis
not possible to deal with the objection of non retroactivity: without
considering the cause of action of the partlc_ular case. However, such
consideration helps only to situate the objection in a certain period; and it
does not transforrﬁ tﬁe principle of non retroactivity into ;a m‘aiter of facts.
Wé agree with the Respondent that -objection of non retroactivity is
interconnected with the auestion of jurisdiction  The Court must consider
the question even where the Parties themselves fail to raise it. lndeed, it
is incomprehensible that the Respondent omitted to bring it up at the
Scheduling Conference in the Court below. Nonetheless, it is recognized,

in our jurisprudence that for the attainment of substantive justice, a point of
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law can and should be raised at any time during the course of the
proceedings, preferably at the earliest available opportunity. '

-

For these reasons, the second ground of appeal also fails.

Ground 3:Whether there was procedural irregularity for the Court
below to entertain and determine-the issue of retroactivity

without the Appellants’ submissions?

Under this ground the Appellants raised three” d[stmct sub issues, which

could be summarized as:

(M) smugglmg into the case the. lssue of non retroactwnty when the
Parties had not agreed -any -such issue during the Schedulmg
-Conference;

(i) denying the Appellants sufficient notice to respond to, and a fai_r'.
opportunity to be heard on, the smuggled issue of non retroactivity
kali in contravention of natural justice),

(i) raising Vnon retroactivity as a preliminary point of objection, when it

was not a point of pure law.

Counsel for the Appellants contended that the issue of non retroactivity of
the EAC Treaty was not among those which were agreed upon by the

Parties during the Scheduling Conference.

He averrec that the point was introduced only subsequently in the

. s
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Respondent's written submissions after the hearing; but that, nonetheless
the Court proceeded to consider ‘and determine Lhat point ‘with fmallty
without affording the Appellants effective notice to respond, or an
opportunity to present their submlessons thereon. He prqyed this Court to
find that all this amounted to a procedu'ral irregularity; and to reinstate the-

case in order to enable the Appellants o present their submissions. = .

He averred that in determining the point and making a finding on it without

full trial, the Court below contravened the well establishe_d principle of

natural justice.

On the third sub iseue, Counsel contended that noh retroactivity is-an

issue of }‘act, not of law, which should not have been entertained by the

Court below by way of a preliminary objection.

This Court considers that, even if it was not agreed-upon during the

hearing, ’[he issue of non retroactivity was totally unavoidable. 1t

fundamentally determines the applicability of the new Treaty to the -

Reference. Without prior determination of this point, the Court could not
proceed even one step further. Nonetheless, the Court below should have
afforded the Appellants the opportumty for eﬁectlve ndtice to make their
submissions on that point. The failure to do so constituted an wregulanty
" Nevertheless. the injustice occasioned has now been duly cured, in as
much as the Appellants have been given the_oppdr’[u'nity to submit on the

point in this appeal.

-
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Given our finding thét non retroactivity is a fundamental point of law, we
need not delve into or tarry long on the Appellants’ sub issue of whether
non retroactivity is a point of fact, which the Court below should not have
entertained by way of a prel@m]n_ary point of ‘qb_jection_ It is evident from
our analysis of the issue elsewhere in this jUdgmen that retroactivity is
eminently a point of pure law, which this Court s not only entitled to raise
on_ its own motion, but also to entertain. as a pomt of ObJQ_CUOF] that is

capable of disposing of the entire case.
Therefore, the third and last ground of this appeal also fails.
VI. Effects of non Retroactivity to the Question of Jurisdiction -

While recognizing the jurisdlctlon of this Court over the interpretation and

e

application of the EAC Treaty, as provided for by Article 27(1), the
Respondent argued that the instant Reference does not deal with the
Interpretation nor the application of the Treaty.

- The Court below, considering the submissiong of the parties, held that it
had jurisdiction on the basis of Aricles 27(1) and 23 of the Treaty, but that
the EAC Treaty was not applicable to this Reference on account of the non |

retroactive application of the Treaty to that particular Reference.

Where_thEH, one may ask, did the Court derive its jurisdiction, since the
Treaty which normally confers the jurisdiction on the Court did not apply? -
Non retroactivity is a strong objection. When it is upheld, it disposes of the

case there and then. As non retreactivity renders the Treaty inapplicable’



S

fortnthh what else can confer jurisdiction. on the "“odn‘:’? Non retroactivity

' leaos the Court to the lack of jurisdiction

This is the first time that this Court has been confronted Wrth the issue of

non retroactivity.” The~ Junsprudence of other lntematlonal Courts would
help to illustrate the effects of non retroactlwty parﬂcu?ar[y S0, concerning
the consequentlal but all-critical question of jurisdiction. In thls connection,

three cases come to mmd:

(1) The' Ambaticlos case (jurisdiction), judgement of July 1°

1952; 1.C.J. reports 1952, p.28:

(2)Mavrommatis Palestine Concessions (Greece v U. K.), 1924,
P C.1.J;; (SER..B) No.3 (Aug.30) Publications of the- Permanent

Court of International Justice Series A — No.2; collection of

judgements A.W. Sfjthoffn Publishing Company;, LEy'o'én,.p. 194; -

and

(3) W.T.0., Brazil — Measures Affecting Desiccated Coconut, AB
1986 — 4, Report of the Appellate Body, page 15.

-—
.

n all the three cases quoted above, the consequences of a finding of non

=troaotlv1ty of a treaty, invariably led to a finding of lack of jurisdiction: and

1at was the end of the proceedings.

his Court has repeatedly underlined the effect of lack of Jurisdiction.

lithout it, “a Court cannot take even the proverbial first Chinese step in its
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—

judicial journey to hear and dispose of the case” — (see Appeal No.3 of
2011: Attorney General of the United Republic of the Tanzania vs.
African Network for Ammal Welfare, EACJ, Appellate Division,
Judgment of 15 March, 2012, p.7). |

Having in mind the effect of non retroactivity of a Treaty the point should
have been determined before any other Issues m order to avord the
ambiguity contained in the fnal conclusion ofthe RuImg of the Court be!ow

which held as follows.

“In conclusion, we rule that although the Court has the
' jUflSCfinlOf? to hear the F?eference and that it is not barred by the
- doctrine- of res jud:cata or the . rule of exhaustion of local
" remedies, nonetheless, it cannot entertain the Reference on

~account of the non refrospective application of the Treaty”.

For the ‘above reasons, .this Court finds that the EAC Treaty is non
retroactive. It is not applicable to the present Reference. Consequently, the
East African Court of Justice is not clothed with the jurisdiction to entertain

it

Before departing from this matter altogether, this Court is constrained to

make the following cbservations. The framers of the new EAC Treaty of
2000 saw it fit--indeed desirable -- to interpose in the new T.reaty the fact of
the Mediation Agreement of 1984, which the three former Pért_ner States of
Kenya, Uganda and Tanzania had agreed a formula for dividing and

sharing the assets and liabilites of the defunct Community, including the
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-setlling of terminal benefits and pensions of the former employees of the
defunct Community. The Interposil .. of all these factors into the new

Treaty was, thus, a deliberate and EXpress action on the part of the Partner

States.  In our view, beyond mere recording of history, the interposition was----
done for a reason and a PUTpose - namely, to “revisit” or to “keep alive” the

nexus between the Old ang the 'New order of the Eést“/ﬁ:f:r:iéan inte.gration‘

{(pa ragrapﬁ 2 of the Preamble): Cooperation, former and futu‘rl.e (paragraph 6
af the Preamble): and upgrading into g Treaty the Reg"'f(‘w.{'s Tri'pariite
efforts of 1997-2000 (paragraph 9 of the Preamble): as we|| ag{breathfng ar
fresh breath of oxygen into the important Issue of the sharing and the-
nanagement of the assets. and Héb”jties — Including the welfare of the
ormer.-;;é?ﬁb‘foyeés of the defunct Community (paragraph 5 and 6 of the
Jrea.rh-_b_ie)_ The interposition of these factors was, thus, a clear s_tatemeht
y the néw- Community expressing its p::ofound interest in the continued
1anégement.of the assets and liabilities of jts predecessor Comrriunity,

nd fhe wélfare of the former employees of that defunct Community._

y ahalogy to municipal law, the Mediation Agreemer_qt_ on the sha[jng_of___,_____.___ :

funct Community. Conversely, the Mediation Agreement was the
uivalent of the creation of a Trust and appointment of Trustees to
ersee and fnanége the residue of the affairs of the gefimect Community
HEN ! particular Article 10 and Annex "F” of the Mediation Agreement). In
er case, the Administrators/Exec_utors or Trustees owe g duty of care to
nage the Estate or Trust for the benefit of the beneﬁciaries (in this case

former Community employees), in accordance with the wel| known and
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DATED, AT ARUSHA
THIS 27™ DAY OF APRIL, 2012

Ha rold R. 'N,sekela
PRESIDENT

Phillip K. Tunoi
VICE PRESIDENT

E mity R.. i{ayi?éé‘i "
. JUSHEE of Appeal,

L
' W i

Lﬁé uren t Nzosaba
~ Justice of Appeal.

o S

. -James.Ogoola, ,

Justice of Appeal

L
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'generally accepted norms and standards that govern Administrators,
Executors and Trustees In the event of any “audit” quenes concermng ‘the
exercise of their duty the Admmlstrators Executors or Trustees of - the

Estate or Trust must be teld responsible and ac.ee_pntable.

From all this, Kenya’s former Community employees (who are the
~ Applicants/Appellants before this Court), appear to have a genuine and
IeQItlmate basis for their grievance of injustice agamst the Kenyan State

concerning the issue of their Cornmunity pensions.

Nonetheless notvvlthstandmg our bemg a court of Justace the jLFlSdlC’[lOﬂ
~ for mterrogatmg the mer:ts (or demerlts) of Appellants’ gnevance hes not m
thls Court, on account of the. non retrospectlve apphcatlon of the. new EAC e
Treaty of 2000.That Junsdlc’uon properly lies with the national Courts and'-
allied for a, in as much as the Mediation Agreement of 1984 effectively and
deﬂhitively moved the management of the assets and liabilities' of'the

defunct Community from the remit of the East African Community, to the .

realm of the various National States.

Conclusion

In the result, this Court dismisses all the grounds of the Appeal. Each Party

-shall bear their.own costs of this aepeal, and of the Reference in the Court .

below.

It is so ordered.
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generally accepted norms and standards that govern Administrators,
Executors and Trustees. In the event of any "audit” queries Cbncerning the
exercise of their duty, the Administrators; Executors or Trustees of the

Estate or Trust must be held responsible and accountable.

From all this, Kenya’s former Community employees (who are the
Applicants/Appellants before this Court), appear to have a genuine and
legitimate basis for their grievance of injustice agaiﬁst the Kenyan State

concerning the issue of their Community pensions. _

Nonetheless, nOlWithétanding our being a court of justice, fhe jurisdiction
for interrogating the merits (or demerits) of Appellants’ grievance lies not in

this Court, on account of the non retrospecnve appllcanon of the new EAC

' Treaty of 2000.That Junsdlc’non preperly lies with the national Couns and

allied for a, in as much as the Mediation Agreement of 1984 effectively and
defmmvely moved the management of the assets and liabilities of the
defunct Commumty from the remit of the East /—\frican Community, to the |

realm of the various National States

Conclusion

In the result, this Court dismisses all the grounds of the Appeal. Each Party

‘'shall bear their own costs of this appeal, and of the Reference in the Court

below.

itis so ordered.



DATED, AT ARUSHA
THIS 27" DAY OF APRIL, 2012

Harold R. Nsekela
PRESIDENT

Phillip K. Tunoi
VICE PRESIDENT

Emily R. Kayitesi
Justice of Appeal

Laurent Nzosaba
Justice of Appeal

James Ogoola,
Justice of Appeal
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