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INTRODUCTION

Mr. Speaker Sir,

The Select Committee on Review of the Constitution oF Kenya was re-constituted

c,n Mav 5, 2005 to urgendy provide leadership in the Constitution making process.

The Committee u'as mandated to compile and present to the Nationa.l Assembly

Contentious Issues pursuant to Section 27Q) the provisions of the Constitution of

Kenva Review (Amendment) Act, 2004.

ESTABLISHMENT. MANDATE AND FUNCTIONS.

2. The Committee was established pursuant to provisions of Standing Order 153 and in

furtherance to Section 10 of the Constitution of Kenya Review Act, Cap. 3A which

provides;

"The Nalional Atsemb/y shafi in accordance u,ith S tanding Orfurs, ertablish a

J'elecl Committee, mn-risting oJ not bss tban r1r,e ard not non tl)an tuefi\t terrl

!\4enbu"s lo asisl it in the pe formance oJ i* lanctions undtr tbe Acl. "

3. Furrher, the prosisions of Section 5 of the Act, stipulate tire fi-rnctions as lollou's;

"ln the e>:ercise of the powers or tlte perfortzance oJ tbe functions conlemd lry this

Ac4 the organs specifed in seaion 4(a),(b),(c) and(e)

1. be accountabb to tlte peE/r of Kerya

2. ensztn that tlte ftrieu Process atconmodates lhe d*,usiry of the Keryaa people

inckding socio-econoruic slatus, mce, ethnial,, gendrr,nigiotts faith, age,

occupation, lcanting pcrsons with disabili$, and the disadt'antaged;
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). eftsltft, paiicltlar! tbroagh the obscnance of p;ncipbs in the Third Scbedale

tbat tbe nuiew prvcess -
i. prouidrs tbe peEte trith an oppottlniry u aaiuc! fue! and neanizgfullt

participate in generating and d.ebating proposals to alter tbc Constitution,'

ii. b nQcct to this Aa, condtcted in an @en mannet; and

iii. is gaided fu, rcspectfor the ttniersal pinciplcs of hman ight.r, gender

equiE and dcmocraE;

4. enst/ty that tbe fnal outcome of the ndew process Jaithfu@ nflects the n'ishes of

the peopb of Kcrya- "

Its mandate is also stipulated under sectton 27 (1) (b) & 27Q) of the

Constitution of Revie,v (Amendment) Act 2004 u'hich provides that the

Nationa.l Assemblv shall:

(b) sttbnit to tbe Attornel' Gencral tfu draft Bi// and ncommendation'r on!' o' 
'tr'

conhnlious issttes at identifed and recommended 14' l/te Par/iamenta4' .leiecl

Committee on the Conslitution fuuiew for the approaa/ 11' the National Assemhl1.

5. The follou,rng are the Members of the Commitee:-

(,

(,i)

The I Ion. Sirneon Nvachae, M.P

'fhe Hon. Kiraitu N{umngl, I\4 P.

Chairnran

(2) ln coaidtring the rpon and the daf Bi/!, the National Arsemb!' na1

undcrtake const/tations to initiate, faciltate and prumole a nationa/ consenvs on tlte

contentioas isnes as ncotnnendcd b1 the Parliatneniary Select Committee on

Constittttional Btriea.' and appmtud b1 the National Assenb!'
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The Hon. @r.) Chnstopher N.Murungam, M.P.

The Hon. Raila A. Odinga, M.P.

The Hon. Raphael Tuju, M.P

The Hon. Musikari N. Kombo, MP

The Hon. Moses M.Vletang'ula, M.P.

The Hon. Peter K., Karndi M.P.

The Hon. Kipkalya K.ones, N{.P

The Hon. John Munyes, M.P.

The Hon. Stephen Tarus,M.P

The Hon. Rashid Shakombo,M.P

The Hon. Joseph Kingi,M.P

The Hon. Paul K. Muite,M.P

The Hon Normao M.G.K.Nvaga,M.P

The Hon. NioLi Ndungu, M.P

The Hon. Adelina Mu,au,\{.P

The Hon. Uhuru M. Kenratta, M.P.

The Hon. Wrlliam S.Ruto, M.P

The Hon. Otieno G. liaju,ang', M.P.

The Hon. @r.) Bonava A. Godana, M.P

fhe Hon. Mai. @td.) N{arsden I{. Ir{adoka, M.P

The Hon. Henry K. Kosgey, M.P

The Hon. Mohammed Yusuf Haii, M.P

The Hon. Moses Cheboi, M.P

The Hon. Murula Kilonzo, N{.P

The Hon. Gonzi Rai, lr{. P
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Mr. Speaker Sir,

6. In execution of its mandate, dre Cornmiltee:-

(a) held its first sining onJune 1U,2i)05 at u'htch;

it observed that thete v"as need to move with precision and speed to

conclude its work owing to the limited time provided b| the timetable of

t-he reriew process pursuant to the provisions oF the Constitution of

Kenya Review CKRC (Amendment) Act, N0.9,2004 s'hich came irto

force on April 22,2005 ;

1.

11. a technical Sub Committee u'as constituted;

ft) has held thrce sitting and deliberated on:-

thc report o[ the Sub-Committee; and,

t1 thc contentic.rus issues and the u'av fors'ard.

7. The Comrnittee established a Sub-Commirtee whose mandate q'as:-

)

ESTABLISHMENT OF A SUB - CON{N{ITTEE





L to study the Bomas Draft Bill and the CKRC Report as adopted

on 156 March 2004 and compile a list of contentious issues for

presentation to the Commirtee;

to prepare a druft Bill based on the Bomas Draft and the

contentious issues as identified rn (r) above for presentation to the

Committee;

The Sub-Commiftee may, in execution of its mandate, co-opt such

experts as it may deem necessary to facilitate in its work-

8. The membership comprised

The Hon. Moses Wetan6pla, M.P.
-I'he Hon. Moses Cheboi; M.P.
The Hon. Paul Muite, irH'}-

The Hon Nfol'r Ndung'u, M P.

The Hon Otieno Kajv,angJ N{.1).

The FIon. Joseph Krngi, It{.P
Thc Hon. Stephen 'I'arus,.,t\{.P

The Hon. Kipkalva Kones, Ir{.P

The FIon. Kyalo Kaindi, M.P
The Hon (Dr.) Bonaya (,odana, N'[.P

The Hon, N{unrla Kiloqzo, N{.P

The l{on. Henry Kosgey, M.P
The Hon. Gonzi Rai, M.P

Charrman

9 Constjtution o[ Kenya Review Commissioners and Officers of the Attorney

Generaj,s office were invited to sit g,ith the sub-Comrninee to offer technical

adr.ice.

6

11.





10. The Commrttee compiled a list of the contentious issues and recommended that a

motion to adopt the contentious issues be tabled in the House in accordance

with the Constituoon of Kenya Review (Amendment) Act,2004;

1 1 . The Contentious Issues identified are contained in:-

(,) Chapter 4: Citizenshrp

(o) Chapter 6: BiIl of tughts

G0 Chapter 11:The kgislature

(i.) Chapter 12: The Execudve

(") Chapter 13: Judicial and Legal Svstems

(l'i Chapter 14: Devolved Govemment

(rg Chapter 18: Constirutional Commissions

11. 'fhe report and recomrnendations on Contentrous Issues as adopted bv the

Select Committee established on -]une 30, 2004 during the 3d Session of thrs

I)adiarnent at Naivasha, is attached as Appendix IV

Mr. Speaker, Sir

13. I now rvish to bring to the attentron of thc I{ouse, our recommendations;-

'I'hat, the Select C.ommittee ur-rdertakes the exercise to,

1

RECOMMENDATIONS.





0 incorporate into the Draft Constitution of Kenya,2004 (Bomx

Draft), the Report on Contentious Issues "the Naivasha Accord" and

(r, examine the draft Coasdrution of Kerrya,2004 (Bomas Draft) with a

view to editiog the Bill, by idenufrrng and recomrnending provrsions

which would appropriately be in legrslation (Acts of Padiameot)

ar,d/ or policy.

Mr. Speaker, Sir

14 It is now my pleasant duw, on beha-lf of the Select Comrmttee on Review of the

Coostrtution of Kenra, to present and commend this repon to the House.

Hon. Simeon Nvachae, MP

Ch aim erso n

June 29, 2005

S

,-t|;+-





APPENDIX !V

REPORT OF THE RETREAT OF THE SELECT

CoMMITTEE, NOVEMBER 4-7, 2004 (PROPOSED

AMENDMENTS TO CONTENTIOUS CHAPTERS ON

THE DRAFT CONSTITUTION OF KENYA, 2OO4 .

BOMAS DRAFT)





SELECT COMMITTEE: NOVEMBER4-7 2004

The Select Committee undertook a retreat at Naivasha from

November 4 to 7, 2004 lo discuss contentious issues as

identifled by the Sub-Committee. The Committee made the

following recommendations on the Botnas Draft:-

The Committee adopted the recommendations of the Sub-

Committee providing for dual citizenship for persons who are

citizens of Kenya by birth. Further, that:

(a)Under Article 17(1) delete the words 'is entitled on

application'and substitute in place thereof, the words

'is entitled to aqqly'

(b)Under Article 18, applications for naturalization be

provided for in an Act of Parliament.

CHAPTER 5. BILL OF RIGHTS

The Committee adopted the recommendations of the Sub-

Committee subject to an additional amendment for limitation of

exercise of some of the rights in certain specified

circumstances

SUMMARY OF PROCEEDINGS OF THE RETREAT BY THE

CHAPTER 4: CITIZENSHIP

II





The Committee adopted the recommendations of the

Sub-Committee; and further that Clauses (2) and (3) of

the Article be deleted and a new Clause be substituted in

place thereof to provide for limitations and qualifications

to the Right to Life.

(b) Article 50 - Freedom of the Media

The Committee adopted the recommendations of the

Sub-Committee and recommended that, provision be

made that the rights stipulated under this Article require

media responsibility especially, in relation to matters of

public morality, safety, law and order The Committee

further recommended that additional provision be made

for limitations as in the current Constitution and also as

found in the lnternational Covenant on Civil and Political

Rights.

(c) Article 5 1 -Access to lnformation

The Committee recommended that provision be made tn

the Article for legislation to provide for limitation of access

llt

(a) Article 34 - Riqht to Life
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to certain information which could jeopardise state

security.

CHAPTER 1O - REPRESENTATI oNoF THE PEOPLE.

The Committee considered the recommendations of the Sub-

Committee and recommended that the provisions of the

Chapter should remain as they are in the Draft Bill.

CHAPTER ,I1- THE LEGISLATURE

(ii) The Committee further recommended that, the process of

impeachment of the President be by the National

Assembly by a two thrrd majority of all the Members of the

Assembly.

CHAPTER 12 . THE EXECUTIVE

The Committee recommended the adoption of the Bishop

Sulumeti Report (ll) subject to certain amendments

lV

(i) The Committee adopted the recommendations of the

Sub-Committee and concurred in the scrapping of the

Senate. The Committee recommended that provision be

made for a forum for the leaders of the Counties to meet

and deliberate on issues affecting the Counties.
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The following points were agreed upon

That, the President shall be elected in accordance

with rules which will require the President to garner

majority of votes countrywide and 25oh in a majority

of the Counties.

That, the President is the Head of State, Head of

Government, Commander-in-Chref of the Armed

Forces and Chair of the National Security Council.

That, the President shall appoint as Prime Minister

the person who is the leader in Parliament of the

Party or coalition of Parties with the majority support

in Parliament and shall submit the name of the

appointed Prime Minister to Parliament for approval

by at least 50% vote of all Members of Parliament

lf the Parliament does not approve the nominated

Prime Minister, the President shall nominate the

leader in Parliament of the second largest party or

coalition of parties and if the Padiament rejects the

second nomrnee, then, the Prestdent shall nominate

1

a

3

4

That, the Executive authority of the Republic of

Kenya will repose in the President, the Prime

Minister and the Cabinet.

5
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the third nominee who shall be accepted by the

Parliament

That, Cabinet Ministers shall be members of

Parliament, but up to 20% of the Cabinet may be

appointed from outside Parliament but such

Ministers shall be ex-offlcio MPs.

That, the number of Cabinet Ministers and their

Deputies shall each be not more than 25'

That, most of Government decisions shall be

through the Cabinet.

That, (i) the Prime Minister shall have authority

over the control, supervision and execution of

the day-to-day functions and affairs of the

Government of KenYa;

7

8

o

(ii)

(iii) in the exercise of authority, the Prime Minister

shall perform or cause to be performed any

matter or matters which the President directs

to be done; and

the Prime Minister shall

Government Business

Assembly;

be the Leader of

in the National

!l
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(iv) Subject to the provisions of this Constitution,

the Prime Minister shall be accountable to the

President for the exercise of his authority and

responsible to the Cabinet and National

Assembly - for the execution of the affairs of

the Government of Kenya

That, the Prime Minister may be dismissed in one of

the following two ways.

(a) through a Motion introduced by the President

and supported by fifty percent (50%) of Members

of Parliament: and

(b) through a vote of No Confidence introduced by a

Member of Parliament with the support of a third

of Members of Parliament and voted for by at

least fifty (50%) of Members of Parliament.

That, the functions of the President, the Prime

Minister and the Cabinet are to be revised in light of

these recommendations.

That the President shall serve a maximum of two-

five-year-terms That, the emphasis is on the

vtI





President and the Prime Minister working

harmony.

tn

13 That, the President shall appoint Principal

Secretaries and members of the Public Service

Commission in consultation with the Prime Minister.

(i) the President shall appoint Ministers of the

Cabinet and Deputy Ministers, and,

(ii) the President shall consult the Prime Minister

and take into account the advice of the Prime

Minister before appointing Ministers of

Cabinet and Deputy Ministers under (i) above.

CHAPTER 13 - JUDICIAL AND LEGAL SYSTEM

The Committee adopted the recommendations of the Sub-

Committee subject, to the following amendments:

(a)Article 33(5) - Limitation of rights

That, this Clause be deleted as it excludes persons

covered under Articles 198 and199 from access to other

Courts.

I
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14. That,





(a)the roles assigned to the Regions, the Districts and the

Locations in the Draft Bill be brought together to be the

roles of the Counties. However, the current districts

would remain in place as operational units,

(b)independent Civil Service be established at each

devolved level with linkage mechanism between the

two levels, and the entire government; and

(c)the Sub-Committee should develop the criteria for

determining the size and the number of the Counties.

At a subsequent sitting held on November 30, 2004, the

Committee adopted the recommendations of the Sub-

Committee which proposed that, on the devolved Government:-

the existing 74 districts shall be the Counties;

the Counties may be increased to not more than

100;

in arriving at the additional Counties, following

criteria be observed;

(i)

(ii)

(ri i)

Population density

Community interest

Geographical area
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The Committee adopted the recommendations of the

Sub-Committee. However, the Sub-Committee was

requested to reconsider the provisions of the Chapter and

make recommendations with respect:

(a) to reviewing and harmonizing the roles and

functions of the Commissions to avoid

duplication and ambivalence;

(b) on possible merger and scrapping of some of

the Commissions; and

(c) on possible exclusion from the Constitution of

those Commisslons already exiting by statute.

At a subsequent sitting held on November 30, 2004, the

Committee adopted the recommendations of the Sub-

Committee which proposed that the following

Commissions be established by the Constitutlon, while the

rest be created by appropriate legislation;-

(a) Public Service Commission

(b) Parliamentary service Commission

\I

CHAPTER 18: CONSTITUTIONAL COMMISSIONS





(b) Article 198/199

Courts.

Jurisdiction of the Kadhi's

That, the words ?nd submit to the CourT's

jurisdiction' be inserted at the end of Article

199

That, provisions on Kadhi's Courts be left as in

the current Constitution but that negotiations by

the Constitution of Kenya Review Commission

with the various stakeholders on the status of the

Kadhi's Courts, should continue. lf difficulties

arise, then Article 200 may need to be

reconsidered to determine whether to remove the

Chief Kadhl from membership of the Judicial

Service Commission or to increase its

membership to include leaders of Christian

religious denominations.

The Committee concurred with the Sub-Committee that

there should be two levels of devolution; the National and

the County; and further that.-

l\
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CHAPTER 14 - DEVOLVED GOVERNMENT
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(c) Electoral and Boundaries Commission

(d)Judicial Service Commission

(e) Commission on Revenue Allocation

OTHER MATTERS

The Committee considered any other matter an

thus -
d resolved

ir that, the

Review

under Article 157, paragraph (d) and (e) be deleted;

Draft Constitution was voluminous and the

Commission should edit the document and
recommend articles that can be reduced to Acts of
Parliament

\ll
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