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1. OBJECTIVES OF THE MEMORANDUM

'II-re obiectives oI this N,Iernorandurm are to:

i. Inforrn Pariiarnent on the finalisation of the CONIESA-EAC-SADC Tripartite Free

Trade r\greement (TFTA);

Infonn Parliarner-rt oi the approval of 'I'FTA b], Cabinet ott 27'r'N{arch,2018 for

ratification; and

iii. Seek Parliarncnt's ratification of the TFTr\ to facilitate the entry into force once

the minimurn nurnber re<luired (1-l It'rstruments of ratification) for ratifications is

reached, to enable Iienva exploit the opporrunities in the nerv liberalised TFTA
market;

2. BACKGROUND

1. The TFIA process begun when the first CONIES.\-EAC-SADC I'ripartite Summit

of Heads of State and Government it.r its meeting held on 22"'r October 2008 in

Uganda directed that lr{ernber/Partner States of the threc Regional Economic

Cornrnunities (RECs) i.e. COIr{ESA, EAC, and SADC establish a Tripartite Free

T'rade Area (TFTA);

The official launch for negotiation for establishir"rg the Tripartite FTA took place

during the second Tripartite Summit held on 12th June 2011 in (Santon Ciry),

Johannesburg, where rwenq' three (23) Heads of State and Government, including

Iienyra, comrnitted thernselves to the process tirrough signing the declaration

launching the'ftrTA llegotiarions;

The IFIA comprises of all the nvenqlse\ren (27) countries of COMESA, EAC
and SADC. lrvenq,-s1v6 (22) of these countries are alreadv participating in their

respective Free Trade Areas, therefore forming a critical mass necessary to .t,ub[trl
the Tripartite FTA. Tire Tripartire region has a cornbined population of over 625

nullion people and a combined GDP in excess of US$ 1.3 trillion. This constirutes

more than half of the Aflrican Union (AU) in terms oF membership, and

contributes over 589/n ro GDP of the region and57o/o of the total population of the

African Union. l'he establishment of the Tripartite [rTr\ would build upon and

consolidate the individual I{ECs level of integration (rvhile maintaining the

acquis/status quo);

The Tripartite F'l'r\ is anchored on three pillars, narnely; N{arket Integration;

Infrastnrcttrre Development, and Industrial Der.eloprrretrt, together with the

Nlovemenr oI Business Persons rvhich sumrnit directed it be fast-tracked under a

separate arrarlgefiIent to facilitate rrovelrrent oI busiuesspersor]s with the goods.

Negotiations on all the pillars are being done concurretttl\I.
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11.

3. OBJECTTVES OF THE TFTA

f'hc rnain objectives of tl're 'l'ripardte Fl'r\ are to increase intra-regional tradc

through estalthshins oi a larger market, rr,rth a siugle economic space and to

adclress thc challenges of multiple memberships by harmonizing rules ar,d

policies such as healrh and tcchnrcal standards, rttles of origin and cLlstoms, trade

facilitation, and transtt trade tssues, with long-tenn goals of rnoving to otller

decper levels of irltegratlon.

It is furthcr envisaged rhat s,rth the expanded market the TIiTA would result in

enhanced l.-l)Is as rvell as lntra-reglonal ittvestrrent flor.vs into the teglon.

4. THE NEGOTIATION PROCESS

The negotiation process ',vas guiclcd br. clear principles that sought to rnaintain co-

existence of the alreadl' existing tiarner.vorks and being seusttive to the varied levels

oF economic dcr.elopn-rent of the 'fnpartite Nlember States;

The negotiatrons maintained an institutional frar":ncrvork/structure, to ensure

efFrcrencl., effecdveness and checks with a \1ew to achievittg the intended obiective

of the '|FTA. 'fhese lramervork includes 1'ripartite Surnmit; Tripattite Council of
N{inisters, Tripartite Sectotal Nfinistenal Commrttee (|SN{C), 'I'ripattite Committee

of Sentor Officrals (TCSO) and Tripattite Trade Negotiatlon Irorurn (TTNF);

Ncgotiations were srructured to take place in nvo phases. Phase 1 includes

negoriarions on rhe follorvrng Annexes rvhich forms au integral part of the TFTA

Agreement:- Tarift libetalizattolr (Tariff Offers), Rules of Origin, Customs

Cooperation; 'l'rade Faciliration and 'fransit Trade, Sanitary and Phyto-sanitarl,

N{easures, 'Icchnical Barriers to Tradc, Tarrf[ and Non-Tariff Barriers,

(SPS/TBT/NTB), Tradc Remcdies and Dispute Settlernent, and Irramework

Agreernent ou Nlovernent of Business Persotrs;

Negoflations on Phase II o[ the TIrTr\ covering; 'l'rade in Services; and Trade

Related issues, sucir as; Intellectual Property' IIghts, Competitiou Policy,

Investments, and T'rade l)evclopmcnt and Competitiveness, among others, will be

undertaken as soon as rhe fc.rv outstandrn.g issues of Phase I arc concluded rvithin a

ferv rnonths.

5. MODALITIES FOR TARIFF LIBERALISATION

'l'hc Cor.rncrl of Nlinistcrs agrecd to iibcralse tartf[ irnmediatcll, upon cntrv into

fi>rcc oI t]rc 'l'FI',\ bctween (r0t''o-85o/o <>[ the total tartflf lincs arrd the rcrnaining

15oi, tirr firrther trceott^tions. I Iorvcvcr, countrics or rcgirtns coulcl liberalise

rnrtncdratcly beyond 85"i, dcltcncllnq on thcir tntercsts ln tl'tc tarqeted tnarket, but

strl>;cct t() rcclprocal cr>rrrnttrncnts. Nlcrnl>cr Statcs rhat arc alrcacll in li'l'.\ rvrll

n()t nc{I()tr^tc l)Lrt sltl1l)lY cotrsoliclarc thctI lcYcl oi ltllcralisatr<>n.
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[. Er\C is negonatitlg rhe 'I'F'I'A as a bloc. Ir,\C has alrcacly finalisccl tanff ofters for

libcralisation for the Countries that they arc not tn atr FTr\ with, narnely; .\ngola,

Eritrea, [,thiopia, N{ozambique and the Sr\CU (iroup (l}otsrvana, Namibia,

f,esotho, South Afiica and Sr.vaziland). Ii.\C and Sr\(lU tariff offers nesotiations

arc in thc final srages o[ conclusion aftet scveral rottuds of tariff

o [[crs /libcralisa tion nc.qotiations;

Thc third Trrpartite Summit held on lOtlt.fune, 2015 rn Slrarm el Slieikh, Eg11lt

launcl"red thc 'I'IrfA iollorvrng the concluston of tlegotiattons of the rnain TFTr\
legal rnstrurrcnrs. Dr-rring the lar.rnch, Ilis Excellenc)r tlle Deputy President,

\\'illiarn S. liuto, and I Iead of Iicr.rvan Delegation espressed I(cn1'a's interest to

host the Secretariat tor tl're 'I'ripartite F'f,\;

Thc main annexes that were outstanding at the tirne of the launch o[ tlre TF"I'.\

have been finalised and adopted by'L'iparute Counctl of Ministers durine the last

rneeting helcl in _[ulv 2017, in I(ampala, Uganda;

lll

6. PROGRESS OF RATIFICATIONS HITHERTO

'1'o date, twcnt\'-rwo out of the rwentv-seven Ivlember/Partner States have signed

thc'|FTA, rvrth the larest ones being Nladagascar, South Africa and Nlaurittus.

The TFTA rvrll enter into florce once fourteen (1-l), (50% +1) N'lember States have

ratrt'ied the r\greernenr and dcposit the instrurnents oI ratification rvith the

dcposttan'.

The Arab Itcpublic of L,g1pt and the Republic o[ Uganda arc the onll' countrtes

rhat har-e rarified the Aqreernenr. I lorvever, EIC Partner States had cornmitted

to lead rhe rvav in ratifying the T'lr1'A by end of last )'ear. A sirnilar cotntnittnent

has been taken by' the EAC to fast-track the ratification.

7. JUSTIFICATION FOR KENYA TO RAITIFY THE AfCFTA

Currcntlr', inrra-;\trican tracle is so lor.v (about 129lo) as comparcd to the intra- trade

m EU and Asia, rvhicir stands at o\rer 600'o and -100/o respcct.ivel)'. 'l'lre current trading

blocs rvhich all-,\trican countries belong to, has not helpcd improve the intra-Afncan

trade.

Thrs is attributcd to a number of thctors such as belonging to lnore than onc REC

hencc conflicring tradc rcgin-res; technical and health stanclards and; high tariffs for

non-rrcrnbers of same I{L.)C, cornplcx cnstorns proccclurcs and rules of origir-r and

rransit tracle issr,res, wcali rndustrial base withrn the'l'[rl ,\ cornplicated further by

stnrctriral infrastrr-rcture, rncludtng arr and roacl counectivitt' challenscs.

ILcstncuv(] rTro\-cl]1cllt c>f br-rsrness I)crsons rec}rirernents has c<>utrtl>trted to lor.v intta-

rcqional rraclc. It u,as rvrth this backsror-rncl thar thc Sutntuit tlcciclcd to lonn thc
'l'F'l \ s,ith thc ain'r oI l>oosttng lntra -rcqt()nal traclc.

1u
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I(cn1,a has been tradlts rvith .\ti'rca as rnrrch as it has been tradins rvrth the rest of
thc s,orlc{. I(cnt'a's exp()rts to r\frtca havc ratrgecl bcfrvccn -{10/o to -150ln ln the last

ciecadc and have bccn rn()stll to Il.\(l and (,ONIF'ISA N'Iarkcts' \\'rth the

rrnl>lernenration of rhe AfCF-f,\, I{cnla will be ablc to access thc Southern ,\frica

(SADC) on a dufi' flrec basis. 
-l'hrs 

rvill qreatl]'boost I(en1'a's cxports.

Unclcr thc big -l ,\gcnda oI thc go\rernnlcnt, thc shate of tnanufacturing to GDP is to

be raised ftom current level oF 9o/o to 15% b,v 2022.'l'he TFi'.\ will be verv

ir-nporranr for the rcalization of this goal sttrce rnaloriq' of I(cnl'a's e\ports to Africa

are rnanuhcturcd goods.

Glr.en the critical importancc oF thc TFTA and its potential to conttibute to I(enya's

dcvelc>pnrent aspirations, rt is olrr recornmendation that Kenya Parliament ratifies

the Agreement Establishing the AfCFTA.

8. CONSTITUTIONAL IMPLICATIONS

T[e ranf-ication o[ the T'FTA docs not en\1sage atnendments to tlle constitution of
I(enva.

9. EXPECTED BENEFITS OF THE AGREEMENT

fhc benefits Iier-r1,a srands to gain once the TIrI'A enters into force after thc ratification

b1' thc requircd numbers are:-

\\'idcr and cspanded markct, frorn Capc to Cairo, tor both tnauuthctured and

prlmar)' procJucrs \\,1rh a single econorric space rvtth a population of over 625 million

people and a cornbined GDP of over $ 1.3 trillion . I'he cxpanded rnarket is a sure

rvay oI enhancing intra-regional trade, rvhrch norv stands at abottt 120%. Sr\CU for

ulstance has o[[erec] to opell rnarkct for ljAC products on prefcrential tenns, that

inclucles I(enya e\port pr()ducts sucil as frr.rits, tea, coffce, spiccs, r'egctables, flowers,

at'rd a nunrber oI tnauufactr-trcd products;

T'[e largc tnvesttrtcllt area creatcd bt' the cstablishn-rent oI T'lrf.\, ltlcteases I(en1'a

lnvestlncnt corrlpetivcness as it enhances deteurrinants f<;r attracrirtg FDI, I(enya

bcurg thc strategic hurb for Africa. 1'ripartrte promotcs Cross l]orcler Investment

(Clll). 'l'his rvrll lncrcasc- Iieny'a cntrcprencurs' poterltial to itrvest across Africa.

This wiil furthcr increase busrness and invcstnlent oPPortunitics for the margtnalised

iucluding creation o[ cmlllorrnellt for wolnct'l and votrth in additi<ln to enhanccd

backrvarcl ar.rd l<>rrvarcl linkascs;

P6licics sucfi as tlte rtrlcs oI orietn, cus[()nls c()opcratiott atrd trattstt facilitattons,

tcchqrcal ar-r1| hcalt[t'sralclarcls havc bcen harrnot'ttsccl llt thc rtcqotiari<>trs at'rd hctlce

rvtll thctlrtatc :rlcl cesc t['rc 1t()\'cr]1ept <lt- g<locls atrcl bttstt-tcss l)crs()lts.'I'hrs rvrll

fhcrcti;rc b()()sl ltttra-rcqtrtnal tri-rclc, as Iacl< oi ltartnrttttsett<ltl has l>ccn thc lnal()r
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source of Non-Tariff llarucrs QrlTBs). This will cnhance l(en1'a's cliports into the

rcqlol-1;

It is expected that challcnees oI rnultiple membershrps to diffcrent IIECs rvhich has

been addressed throueh harrnonisatton of the trade regimes in the negotiations rvill

pave way to furtl'rer boost intra-resional trade;

The provisions in the '1-Ij'I'A Agreement on trade facilitation rvill enhance trade

facilitation which will substantialll' reduce the cost of doing business;

The idenufied projects under the L:frastructure ptllar once implemcnted rvill enhance

inter-connectir-rn, in the Tripartite rcgion and create lnore lnolrlenturn tbr regional

intrastructural projccts; Overall the indusrrial and intrastructure pillar r.vill enhance

industrial and infrastructure developlnent;

\rll 'l'he rdentificd areas of cooperation in tire industrial pillar, as detailed in the Work
Prograrnme, once irnplernented will enhance production and rvill address the

perennial supplv sidc constraints to take advantage of the TIrI'r\ cxpanded market

thtoush value addition oI produrcts and boosting colnpetitiver]css o[ companies in
the region. I(cnyan cornpanies r.vill benefit by' participating in the regional value

chains, enhar"rced value of prodLlcts and increased volume of exports; and,

viii. Enhanced coopcration in customs therebv mrnirnizing unfair trade practices

10. TRADE DEFENCE MEASURES

The TFTA is airned at creadng a iiberalised rnarket through reduction of customs
duties. The Agreement contains provisions that will provide trade deferlce and
safeguard against anv unfbreseen influx of imports as a result of reductton o[
customs tarifts. '['l'rese provtsions tncludes Safeguards measures that provide
safeguards to iufant and strategic sectors frorrr urnfair colnpetitiotls; Counten'ailing
rrrcasures and ,\ntidurnping provisions that will deal with cases of subsidised irnports
anci durnping causing unfhir cornpetition in the I(en1'an rnarket.

Alreadl', pariian-rent has enacted the trade rernedy'law (Trade l\enelie.t ,1ct,201\.^fhe
government is norv ln the pr()cess oI establisirtng a trade rcrned)' agencv that wrll deal
with antidulnplng, conntcrrrailing and safeguard measures. Fears that AICFTA will
lead to damprn.q o[ thc I(ent-a market by cheap irnports have theretbre been taken
carc of.

In addition, the rnoclalitics tbr liberalisatron ptovides rooln to designate sensitivc
products for longer libcralisation period and products to bc excluded complctcly
frorn liberalisattor-r, particuiarlv highly sensitive procitrcts, infhr-rt indurstries and
strateglc sect()rs.

11. FINANCIAL IMPLICATIONS

Ilrc \ltnrsrrv rcsl'lonstl>lc tirr:'l raclc u,'rll nccrl adclttt<>nal rcs()urccs firr turplcnrcntarton oi
thc .\.qrccn-rcnt pa\ thc irnnual srrltscrtprions artd cost oi scnstttzalton oi thc r-artous
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iii.

stakcholders. A (labinct merno to irnplen-rent thc AfCIrTr\ arld other aspects of the

National'l'rade l)olic1'approvcd in Deccmber 2015 has been prepared and will be

considerecl followrr-rg duc proccss.

12. RECOMMENDATIONS TO PARLIAMENT

f'hc Parliarnent is requcsted to

'fahc notc <>f thc content of this Nlenrorandutn;

Tal<e note oI the Cabinet approval of 'I'F fA for ratificadon;

Ratit-v the Tripartrte F'ree Tradc Area .\sreernent to facilitate cntr),into force of
thc '|FTA and pave thc rvav for I(en1,a ro explort thc o1>portunities arising frorn

the TF-f,'\.

lv Support I(cnya's destre to host the Sectetariat for the Tripartitc FTr\

\
Hon. Adan Mohamed, E

Cabinet Secretary
MINISTRY OF INDUSTRY, TRADE AND COOPERATIVES
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