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PREFACE

Mr. Speaker sir,
The Standing Committee on Lands, Environment and Natural Resources is established

pursuant to standing order 218(3) of the Standing
Second Schedule, the Committee is mandated to consider all matters relating to lands and

Orders of the Senate. As set out in the

settlement, housing, environment, forestry, wildlife, mining, water resource management and

development.

Committee Membership

The Committee comprises of the following Members.

Sen. Paul Mwangi Githiomi, MP Chairperson

o

2. Sen. Philip Mpaayei, MP Vice-Chairperson

Sen. Njeru Ndwiga, EGH, MP
Sen. Gideon Moi, CBS, MP

Sen. (Dr.) Lelegwe Ltumbesi, MP
Sen. George Khaniri, >4GH, MP

(O8]
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7. Sen. Johnes Mwsruma, MP

8. Sen. (Arch.) Sylvia Kasauga, MP
9

Sen. Issa Juma Boy, MP

A A A J

At the sitting of the Senate held on 16™ June, 2020 the Honourable Speaker of the Senate,

aie that a Petition has been submitted thr ough the -Clerk, v Ms. Carole

EPSA) regarding the I.ands Registry

reportec to the. Sen

Karuga on bchalf ofthe Kenyaz Private Sector Alhurcc (KEE

processes.

The 'auea' me\ s 11 the said Jetiticn are as foliows- .

1) That in l*qe with its ooxe manduate to help Kenya be globally compeiitive in doing business,

KEPbA vecogmzes that clearly defined legislation, high quality land administration system

and equal access to property rights is essential for enabling businesses to expand their

operations and that, the absence of land ownership protections in a country, leaves

investors open to Jand disputes or property seizures, outcomes which are likely to hinder

direct investment relating to land and property development projects;



b) That, the Ministry of Lands and Physical Planning has been Issuing notices on closure of

d)

(e

h)

the Central and Nairobi Registries for purposes of conducting audit on all land records in

the registries, with the most recent notice having been issued on 121 February, 2020;

al ranking on the ease of doing business and access to credit in

Kenya. Lending institutions are not able to offer credit due to unreliable data from the land

registry, court cases filed arising from poorly maintained records or forgeries resulting in

delay in transactions and processes that would likely undo the progress made in the country

on matters relating to land reforms;

That the audits were being conducted without the involvement of the relevant stakeholders

who possess expertise on Imatters relating to land information management systems;

That the Ministry issued a public notice in April, 2018 in relation to the preparation of

online services and online processing of land transactions at the '2nd registry to digitize

land registries. The I.aw Society of Kenya on 5% April, 2018, wrote to the Cabinet

Secretary, Ministry of Land and Physical Planning, regarding the lega! issues affecting the

new online services and requested for suspension of the online services and online

processing of land transactions. - A A

That through the irtervention of the Courts, it was agreed that the Ministry establishes a
< b

task’ force to develop guidelines for the implementation of an elecironic registration and

conveyancing system;

land tranisactions,

That the wviiisiny of Land constituted a task force on electronic

registration, conveyancing and other related activities in August, 2818. That the task force

preseiiad its report i the Ministry which elaborated among other issu=s, the recommended

guidelines for the im blementation of an electronic registration and conveyance s stem:
b L) 2

That the task force presented its report to the Ministry, but the report was never publicized

and that some of the recommendations made were already being implemented despite the

report not being publicized. Kev amono the samammene o .



i)

k)

Business Law (Amendment) Bill, 2019 which introduced the electronic system of

processing documents;

That Regulations operationalizing the Land Information Management System were

published on 28% une, 2019 and submitted to the Clerk of the National Assembly on 1%

August, 2019. The regulations were thereafter tabled in the National Assembly and referred

to the Committee on Delegated Legislation which tabled its report on 13™ November, 2019,

recommending for the annulment of the regulations. This report was adopted on 25"

November, 2019 in the National Assembly, effectively annulling the regulations.

That following the annulment of the regulations, the Ministry has continued to unlawfully

implement the Land Information Management System without the proper statutory

backing; and

That the land registry is poorly administered resulting to misplaced records, wrong
g P ong

stanping of documents and delayed transactional pes;ods.

The Petitioner therefore prays that the Senate intervenes in the matter and undertakes an

investigation with a view
implementation of the Land Information Management System, pending

of ensuring that the Ministry of Lands and Physical Planning ceases
forfulation and

establishment of proper guidelines/regulations on the implementation of the same.

’ursuant fo the above provisions of the Constitution, -the Pet

Act and the Standing Orders, the Commiitee is ra

f tition to Parliament {Procedure)

rdated to cousider the Petition and respond

o the Petitioner within the prescrired period.

o engole a judicious disposal of the Petition, the Coma
1 issues raised in the Petition. In this regar

“the Committee for the Petitioner to elaborate further on the i

ommitiee rescived io conduct an inquiry on
d the Committee invited the Petitioner tc a meeting

ssues raised in the Petition and

supply supporting evidence on the issues raised.

The Petitioner, accompanied by members of Land Sector Board of KEPSA, appeared

before the Committee on 1% July, 2020 and on 9% Tulv 9090 e +in

~ o

N P B



Committee with the Cabinet, Secretary Ministry of Land and Physical Planning. The

arious sectors within KEPSA were allowed by
engage the Cabinet Secretary directly

Petitioners ranging from v the Committee to

and were able 1o deliberate on some of the issues in
contention.

The Committee now submits this Report as its Response to the Petitioner bursuant to section

5(3) of the Petition to Parliament (Procedure) Act and standing orde

1 232 (2) of the Senate
Standing Orders.
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Mr. Speaker Sir,

It is now my pleasant duty and privilege, on behalf of the Committee, to present this Report of

the Standing Comimittee on Lands, Environment and Natural Resources on the Petition by

Kenya Private Sector Alliance (KEPSA) regarding the Lands Registry processes.

SEN. MWANGI PAUL GITHIOMI, M.P.
CHAIRPERSON, SENATE STANDING COMMITTEE, ON LAND,

o ENVIRONMENT AND NATURAL RESOURCES
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CHAPTER I

INTRODUCTION

At the sitting of the Senate held on 16" June, 2020 the Honourable Speaker of the

Senate, reported to the Senate that a Petition has been submitted through the Clerk, by

Ms. Carole Karuga on behalf of the Kenya Private Sector Alliance (KEPSA), regarding

the Lands Registry processes.

The salient issues raised in the Petition are as follows-

(®)

hat, in line with its core mandate to help Kenya be global

quality land administration system and equal access to property rights is
essential for enabling businesses to expand their operations and that, the
absence of land ownership protections in a country, leaves investors open to
land disputes or property seizures, outcomes which are likely to hinder direct
investment relating to land and property developmer:t projects;

That, the Ministry of Lands and Physical Planning has been issuing notices on
closure of the Central and Nairobi Registries for purposes of conducting audit

on all land records in the registries, with the most recent notice having becn

: 3 1At 5 e Yale)
issued on 127 February, 2020;

+iz

- That the arbitrary closures will résult to an enormous negative impact on the ..

economy with regard to the overall global ranking on the ease of deing

e Wig +
1008 @i a0t akle to

business and access to cres.r in Kenya. Lending instituti

offer credit dwe to unreliable data from the land regisiry, court cases filed

- arising from poorly maintained resords or forgeries resulting in delay in

transactions and processes that would likely undo the progress made in the

country on matters relating to land reforms;

| Senate Standing Committee on Land, Environment & Natural Resources



(d) That the audits were being conducted without the involvement of the relevant

stakeholders who possess expertise on matters relating to land information

management systems;

(e) That the Ministry issued a public notice in April, 2018 in relation to the

preparation of online services and online processing of land transactions at the
land registry to digitize land registries. The Law Society of Kenya on 5% April,
2018, wrote to the Cabinet Secretary, Ministry of Land and Physical Planning,
regarding the legal issues affecting the new online services and requested for
suspension of the online services and online processing of land transactions.

(f) That through the intervention of the Courts, it was agreed that the Ministry
establishes a task force to develop guidelines for the implementation of an
electronic registration and conveyancing system;

(g) That the Ministry of Land constituted a task force on electronic land
transactions, registration, conveyancing and other related activities in August,
2018. Thac the task force presented its report to the Ministry whlch elavorated
among other issues, the recommended guidelines for the implementation of an
electronic registration and conveyance system;

(h) That the task force pLesented its report to the Ministry, but the report was never
pubhmzed and that somé of the Lecommendatlons made were already being
implemented despite the report not being publicized. Key among the
recommendation was enactment of the ;Business Lav ( Amendmeht) Bill, 2019

_ which introduced the éi‘ectronic system of processing docvmunm

- (i) T’) At Regulations ope1 atlonahzmg the L..Dd Infermation Mansgement Svsiem ,

-
ot

T‘i’-:;e, 2019 and subn niitec fo the Clesk of the Nationa!

were pubh”hea on'’ :>

Assembly on 1 Aagu t, ,,\H‘/ The 1cgulam,ns Were. u ereafter tabled in the

National Assembi}-' and referred to the COL Jittee on Delegated LCO‘ISIa'[IO"J -

. ; . | 1 .
which tabled its report on 13" November, 2019, recommending for the

| Senate Standing Committee on Land, Environment & Natural Resources




annulment of the regulations. This report was adopted on 25" November, 2019
in the Natibnal Assembly, effectively annulling the regulations.

(G) That following the annulment of the regulations, the Ministry has continued to
unlawfully implement the Land Information Management System without the
proper statutory backing; and

(k) That the land registry is poorly administered resulting to misplaced records,
wrong stamping of documents and delayed transactional periods.

The Petitioner, therefore, prays that the that the Senate intervenes in the matter and

(O8]

undertakes an investigation with a view of ensuring that the Ministry of Lands and
Physical Planning ceases implementation of the Land Information Management
System, pending formulation and establishment of proper guidelines/regulations on the

implementation of the same.

4. Pursuant to standing order 232{1)} ui the Standing Orders of the Senate, the Petition was

committed to the Land, Envirsnment arnd Natural Resources Committee.

| Senate Standing Committee on Land, Environment & Natura] Resources
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LEGAL BASIS FOR PETITIONS
Petitions to the Senate are governed by the Constitution, the Petition to Parliament

(Procedure) Act, No. 22 of 2012 and the Senate Standing Orders.

Article 37 of the Constitution provides that every person has the right, peaceably and
unarmed, to assemble, to demonstrate, to picker, and to present petitions to public

authorities while Article 119(1) of the Constitution provides that “every person has a
right to petition Parliament to consider any matter within its authority, including to

enact, amend or repeal any legislation.

Section 5(2) of the Petition to Parliament (Procedure) Act, provides that ¢ petition that
s tabled in Parliament under this Act shall be considered in accordance with the

Standing Orders of the relevant House. In this regard, standing order 232 of the Senate

Standing Orders provides as follows-

232. Commitial 57 Petitions

(1) Every -Petition presented or reported pursuant to this Part,.-shall stcwd

committed to the reievant Standing Committee,

(2) Whenever a Petition is committed to a Stonding Committee, the Committee
shall, in not more than Siji”Zy calendar days ﬁ‘577z the time of readz"ng the prayer,
respond to the petitioner by way of a report addressed to the petzz‘zoner or
petitioners -nd laid on the Table of the Se"zate and no debate on or in reiation. f0 z‘/ze
report shail be aZloww ‘but the Speaker may, allow comments or observations in

+

/elafzon fo e Petition for nat more than thiriy Minutes.

Stan Amq omgl ‘“}) u, uires fﬂ? "< lerk to, wm.  ifteen days of tabiine of th(— re ort on
4 \1 L4 5 &-’

a_p tn-un unde SLa”ldlllg Order 232 (Committal of Petitions), i nit a copy of the

report o the petitioner or petitioners.




2.

(O8]

-respond to the Petition

CHAPTER 2

CONSIDERATION OF THE PETITION

Approach taken by the Committee

-ranging from various sectors within KEPSA w

the facts alleged by the Petition. The Committee therefore resolved to conduct an

Inquiry on the issues raised in the Petition.

In this regard the Committee mvited the Petitioner to a meeting of the Committee for

the Petitioner to elaborate further on the issues raised in the Petition and to supply and

supporting evidence on the issues raised.

The Petitioner appeared before the Committee on July, 2020 and later on during the

the Committee to interrogate the matter with the Cabinet, Secretary
2020. The Fetitioners

meeting called by
Minisiry of Lands and Physical Planning (MoLPP) on 9t July,
ere allowed Ly the Committee to engage

the Cabinet Secretary directly and were able to deliberate on some of the issues in

contention.

A i A4 @4

Issues for Consideration

Committee invited t

Pursuant to a letter Ref SEN/DCS/LENR/2/2020/ (34) dated 1% July, 2020, the

he Cabinet’ Secretary Ministry of Lands and Physical Planning to

by Kenya Private Sector Alliance (KEP SA) on the following issues: -

- (1), Closure 5fthe Central and Nairobi Registries;

5% \ s SOISTTAt On STl ot gt s Tt o
(2) A Regisiration lectionic  Laad Transactions)

L % .
NS

:lment of ‘the "Iand

Reguiations, 2019 (the 2019 Kegulations) & e “continued  unlawful

implementation of the [and Infermation i amagement Sysiem (LIMS); and

(3)  Poor administration of land registries countrywide.

| Senate Standing Committee on Land, Environment & Natura] Resources



1. Closure of the Central and Nairobi Registries

The Petitioner faults the Ministry for arbitrary closure of Central and Nairobi land

registries pursuant to a public notice issued on February 12, 2020, closing the registries
from February 24, 2020 to March 13, 2020 for auditing of land records.

The Petitioner alleges that despite the Law Society of Kenya obtaining a court order
restraining the Ministry from the implementation of the notice, the Ministry did not comply
fully with the order. The Petitioner submitted to the Committee various correspondences

sent to the Ministry by Stakeholders in the land sector which the stakeholders identified

various challenges occasioned by the closure of the registries.

According to the Petitioner, the closure of the registries negatively affected the economy

due to delayed registration of transactions such as expiry of rates certificates, breach of
agreements and professional undertakings, compound interest die to failure to complete
registration of charges and other documents, 111telests accruing on developers’ loans

resulting in massive losses, staff redundancies, ard delays in stamping of documents. The

- Petitioner further raised concerns about the possibility ¢ interference with land records

during the audit process.

. ¥ A o P
Concern was also expressed over past closure of registries for purposes of digitization

without any tangible results leading to the applehenswn that the current process may not

yield any tangible results and- will perpetuate lhe unpr cd1c1ab1hty in lend processes in

L\GJ y

In respect of the digitization process, the Petitioner is alse con
'mp‘clnphﬁng 10 1emnuumrha,cr-s of the report ci the. Tasktone on Electrotic L—é’rzfl
Transactions, Reglsnatlor- Conveyance and othe ‘:;:elat(:%d activities, yet the report has net

been made public. A letier irom the Law Society of Kenya to the Cabinet Secretary alsc

raised the concern that the title verification and digitization process has been largely

| Senate Standing Committee on Land, Environment & Natural Resources
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undertaken by staff who lack the training and technica] knowhow to enable efficiency and

integrity of data.

The Ministry of Lands and Physical Planning responded as follows:

(a) The Ministry issued the public notice for closure of Central and Nairobi registries
between February 24 and March 13, 2020 to allow for internal audit of land
records. This was in response to numerous complaints of missing records
(annexure 1(a) is the public notice on closure).

(b) In a subsequent notice, the Ministry clarified that the registries would allow
registration of urgent transactions ncluding Court orders, banik charges and
discharges (annexure 1(b) is the public notice on clarification)

(c) The Court in Nairobj High Court Petition No. 58 of 2020 issued an order on
February 24, 2020 requiring the Ministry to re-open the registries.

(d) Consequently, the registries were opened and the Ministry received 1313

- documents for registration in the period (annexure 2 is an excerpt of the
Presestation Book for the period of closure).

(e) The Ministry held a meeting with the Law Society of Kenya on Febrnary 28 2020
to discuss, among other things, the issue of closure of the registries.

() The Ministry also had ei) meeting with KEP)'SA on March 9, 2620 where they
e%plaiﬁed the reason for closure of the registries.

(g) The audit process was 4 pre-planned exercise with. clearly-defined. protocols ts

_ensure sécu;-;’t;v of thé land reco;.fis.ﬁ . ‘

(h)‘ The 2019 r:s‘p'_qfc of the taskforce on Electronic fang Tl‘éﬂS&CﬁOHS, Régistratinn,
C‘onvevandng a11ﬁ Other-Related Artivities ig avaiiable 611 the Ivimistty";_ wekzite: |
Q,%:A,T,n;%;'_l“ﬁdlfs.so.‘}.{a. | | " L b' |

Obsérvations of the Committee
———=—<104S ol the Committee

The Committee agrees with the Petitioners that the Ministfy of Lands and Physical

| | Senate Standing Committee op Land, Environment & Natural Resources



Planning is able to undertake a phased digitization of records so as to ensure business

contmmty and to limit uncertainty in lands transactions. The Committee therefore urges the

Lands Registry to develop a plan for phased digitization of records in the Lands Registries

falling within the entire Nairobi Metropolitan Area.

The Committee also notes that the Ministry has made attempts at improving its customer

service. The Committee recommends that in respect of all affected registries, the Ministry

should set up a mechanism for receiving customer concerns and queries during the period

that the Registries will not be operating at full capacity. This may include the establishment

of a customer care desk, utilization of social media platforms to address concerns that may

be raised by interested parties, and establishment of a customer care email with set

timelines for responding to customer concerns.

The Committee observes that there is need for all public institutions to comply with all the

COVID-19 containment measures that have beer: put in place by the Government. The

- Committee particularly takes note of the concert raised by the Cabinet Secretary on the

e virusin the Registry as valid

and instead should device ways of dealing with the pandemlc and lean towards attaining
A

normalcy and énsure that services dehvel 'y 1S not advmsely affected.

The Committee also.recommends that the Minisis ¥ accedes fo the request by the Institiite -

1ﬁe,d as essentizl services.

1

o Surveyors.that valuation, survey and title searches be cluss

The Committee fuither no_tr:s':and ciiceurages the Mol PP to hasten the: process of digitizing

NS

- the re ords at the Registry and the lunwoiing of NL-LMU and pr "“Vullq upon the Minist: y to

1 here to their set deadhne of Septeruber, ZU/O in x eSpeo of the Nairobi Registries.-

2. Angulment of the Land Registration (Electronic Land Transactions) Regulations,

e

E | Senate Standing Committee on Land, Environment & Natural Resources




2019 and the continued unlawiful imblementaﬁon of the Land Information

Management System (LIMS)

- KEPSA accuses the Ministry of negligence in relation to the annulment of the Land
| Registration (Electronic Land Transactions) Regulations, 2019 by failing to follow the
proper procedure for the approval of the Regulations by the National Assembly as follows:
a) Failure to submit regulatory impact statement,
b) Failure to attach proof'that sufficient public participation was conducted, brief statement
of all consultations and manner in which the consultations were undertaken, an outline of
the results of the consultations and a brief explanation of aay changes made to legislation
as a result of the consultations.
c) Failure to adhere to the statutory timelines set to present the Regulations before the
National Assembly, seven (7) sitting days within publishing of the Regulations as provided
for under the Statutory Instruments Act without demonstra.ﬁng any reason for the delay.

- d) Unlawful implementation of LIXMS without pbroper statutory backing.

The Ministry of Lands and Physical Plarzing responded as follows:
— —— ———===Ands and Physical Planzir =——==A8ed as lollows:

That the Taskforce on Electronic Land Transactions, Registration, Conveyancing and other
related activities 'L'znder the Land Reéistration Act, 2012 the Land Act, 2012 and the
Community Land Act, 2016 (“the taskforce’) was appointed vide Gazette Notice No. 7859
of August 3, 2018. The taskfzree comprised mern vers fron: Ministry of Lands'& Physica_l
Planning, INatiopal La_nd_ Cc};mnission, Council of Governors, . profess"ioneil bodies (Lavy

4

Society of Kep ya, Kenya Institute of Planners, In'stitution_o f'Surveyors of Keriya and Town
and County Planrers Association of Kenya; and Land Development. Goveinance Ingtise
representing civil enei aty arganizaiions. - -

e taskforce was mandated to study and review tihe Land Registration Act, 2012, the Land

Registration (General) Regulations, 2019 and other land sector related laws with a view to

| Senate Standing Committee op Land, Environment & Natural Resources



g guidelines for electronic land registration, transactions -and conveyancing

formulatin
2019 and taskforce presented to the

system. The term of the taskforce ended on F ebruary 2,

Cabinet Secretary its report (‘the report”) and draft guidelines for the electronic

registration and conveyancing system.

Consequently, the Land Registration (Electronic Land Transactions) Regulations, 2019

(‘the 2019 Regulations’) were published on June 28, 2019 and submitted to the Clerk of the
National Assembly on August 1, 2019. The 2019 Regulations were tabled before the

Committee on Delegated Legislation (‘the Committee’) on August 6, 2019.

The Committee considered the 2019 Regulations and tabled its report before Parliament on

November 13, 2019 recommending annulment of the 2019 Regulations on the following

grounds:
1) The 2019 Regulations were contrary to Asticle 259 (11) of the Constitution as

consultation.svitiy the National Land Commission was not adequately denzonsirated

and neither vvas it stated in the enabling clause.
11) The Ministry failed to demonstrate that it conducted enough public participation iz..,

the development of the Regulations contrary to Section 5 & 5A of the Statufory
. A i A

Instruments Act.
The Ministry failed to submit the 2019 Regulations to the National Assembly within

the statutory timeline contemplated by Seciion 11 (1) of the Statutory Instruments °
Act. .
Pai'liament__adopted the recommendationis of the Comuaittes and annuicd the 2019

Regulations on November 25, 2079,

Observatisns of the Committee

The Committee observes that there is need for certainty in land matters and the need to

protect legal transactions from the prejudices that may be occasioned by the digitization

1 | Senate Standing Committee on Land, Environment & Natural Resources




process as this is beyond the control of the parties and professionals mvolved in the

fransactions.

That the Cabinet Secretary together with the Law Society of Kenya and the other
stakeholders should, without delay, jointly develop a framework for ensuring that the
sanctity of legal processes is not compromised by the digitization brocess. The framework
should address the concern of priority of legal documents, protection of professional

undertakings, matters regarding perfection of securities and any other relevant mitigation

measure that will secure the sanctity of land transactions and ensure minimum prejudice to

all parties involved.

The Committee notes that the Proposed Joint Framework on Property Registration
2019-2020 contained in the letter dated 26™ J uly, 2020 from the Lavwy Society of Kenya to

the Cabinet Secretary for Lands forms a good basis for the development of the proposed

framework.

3. As far as the allegations of negligence. claimed in the Petition is concerned, the

Ministry responded as follows:
ol o A o4

A. Failure to submit a regulatory impact statement

.
«

The Ministry did not prepae a regulatory ixnpactlétatslnént o the propbsed 2019
Regulations zs ‘rec.pu'ned b};—_Stellt:thry_Instruments Act, :2'()13. However, the Ministry isatan
acavanced s-tage”of formu] aung new Regulaticns and has now prepared thélv'feg;ulatoi‘y
Impact statemcnt as required by law. . N

B. Failure io attach proot of pubiic‘ ;f-?;i'é‘icipa‘ti(-)n

1) The Munistry providgd records to demonstrate that public participation was

undertaken. In thejr explanatory memorandum submitted to Parliament, the

. Environment & Natural Resou




Ministry provided a statement of all consultations and the manner in which the

consultations were undertaken throughout the Country

11) The report of the taskforce confirms that public participation was indeed conducted.

ii1) Copies of attendance lists for most of the meetings were made available to
Parliament. However, a few copies of these lists were inadvertently missing from
the documents presented to Parliament.

Iv) Chapter Four of the report of the taskforce outlines the findings of the public

participation meetings which the taskforce took into consideration in formulating

the draft guidelines to support electronic land registration.

C. Failure to adhere to the statutory timeline set to present the Regulations

The Regulations were submitted to Parliament on August 1, 2019 when it ought to have

been submitted on July 30, 2019.

The delay was not incrdinate or intentional. It was an inadvertent oversight in the ccuuting

of the sittings of Farliament. Nonetheless, the Committee proceeded to coisider the

Regulations and made its recmmendations on the same.

' A A A
D. The continued unlawful implementation of the Land Information Management

System (LIMS)
1) In a notice issue on April 4, 2018, the Mj nistry votified the pubjic that it would

commence online 1anf ewshaﬁou tirough the e-Citizen platform. The move was

challenged by the Law oocwty of Kenyz in Nairobi High Court Petition No. 144 of

| '_1”5'

2018 (LS_.K vs AG'and 3 ¢ -“*&s)

T i) A consent agreement signed hetween the: Minish ¥ and L.\V was reeor aed The

ternis of the agreement were that I.SK would stay the suit whereas the Ministry
would set up a taskforce to develop guidelines for the implementation of an

electronic registration and conveyancing system. It was also agreed that the

) . . ~ .
| Senate Standing Committee on Land, Environment & Natural Resources




following processes would continue to be carried out electr: onically:

a. Application for an official sear ch

&

Payment of the official search
c. Payment of Stamp duty on the property
d. Assessment of land rent

. Payment of land rent
f. Registrations for transfer, charge, lease, caution/caveat, court orders and

consents and requests for valuation shall run concurrently manually and

electronically
i)  The Taskforce was appointed vide Gazette Notice No. 7859 of August 3, 2018. Tt
developed draft guidelines for electronic Jand transactions, which became the Land
Registration (Electronic Land Transactions) Regulations, 2019 published under
Legal Notice No. 101 of 2019. The Regulations were however annulled by

Parliament for various reasons earlier indicated in our response.

iv) - The Ministry has continued to provide the online services m accordance with

©' 7 conseiit agreement between the Ministry and I.SK as the process ol formulatine new
o

(=3

Regulations is being undertaken.

il il A "]
Observations of the Committee
~—==—<UlO0lS ol the Committee

The Committee observes that valid concerns were raised by the Petitionere on the

Miznistry’s lack of adherence t the statutory framévwnrk o satutory instrumenis ‘which led
Yy, i . :

4¥ags

to the annuiment « ¢f the Land Registration (Electronic T.and ransaction) I\eﬁ.-;-mons

2019.

:otes with concerii that Iand mmfu- 'ue 1 1aute*5 hz t (Lifeu wuu ins °1nd

s 2

1cl€fi-t‘- ‘11u1e to table-the Regulaticzs in th t ¢nate constitu tes & grave br each of the

Lonsututror that will once again render the Regulations unconstitutional.
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4. Poor'administratiou of land registries countrywide
KEPSA raised several areas of concerns on the administration of the land registries as
follows:

a) Due to inadequate and poorly trained staff at the land registries, there have been
cases of erroneous stamping of instruments.

b) There has been unprecedented rise in the number of cases of misplacement of
records at the Land Registry due to lack of file tracking system at the registries and
automation of the Presentation Book.

c) There is a huge challenge in getting access to Registrars resulting in inefficient and
slow resolution of issues and long transactional periods

d) There are instances where the Registrar requires the production of court
proceedings in order to recognize court orders leading to delays in some
transactions which have already been settled in court.

The petition alleges that the Ministry has not been willing to work towards efficient and
effective land administration.

The Ministry of Lands and Physical Planning responded as follows:

a) Inadequate and poorly trained staff at the land registries, there has been cases of
A B J A A
erroneous stamping of instruments

1. The Ministry employs qualified and competent personnel in all cadres. Howevel for

--30me technical departments like registratiorn the Minzstry. has an mad quate staff ;
compliment. . . '

1i. This is.being addressed by the recruiiment of ad'diti.o.nal technical staff including 100

lend registrars to imprc.w-, service delivess (-Annéxureﬁ Haj and 3(b) :-11"_9 Public

Mm ii) -

o

S crvice Coramistisn advertizeinents of vacaneies i ﬁh
iii. Ali the 61 land 1601813 ies countrywide are headed by Chie J,;and-ia.sgistration Officers.
The Ministry has adequately trained professionals who are ablé to assess stamp duty

and other Government fees. The Ministry hardly receives complaints of erroneous
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embossment of documents.

1v. The Petitioner is mvited to take advantagé of the appeal process set out in the land

statutes in case of such complaints.

b) Lack of file tracking system at the registries and automation of the Presentation

Book (A-Book)
. Besides the manua] file tracking system in the Ministry’s registries, the Ministry hag

make access to files easier.

1. They have developed an online booking system at the Nairobi and Central

customer by way of SMS.

111. The Ministry is in the process of digitizing land records and processes. Automation. -
of the A-Book is part of the digitization programme. This sysiem wil] have both
internaj angd external interfaces. The internal interface will only be ceessible to
officers - of the Ministry. The external interface wil] pe meant * for access by
customers.

¥ J bl N .
They are working on the protocols for customer access in the system. The same will be

replicated across the country.

etting access. ¢

QY

) Challenges iy Registrars resulting in Inefficient and slow

g

raselution of issues and long trassactional periods

L The ‘Ministry has established customer care desks ip all their rigistries. The

O

¢ i

Kegistrz s are Cart o he staff of the N amstryserving at 032 Cusiomer pars aesgsand”

- the banking Hal] counters. -
" - They have created a special counter { Counter 9) for clients who would wish to be

attendedto by a Registrar.
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d) There are instances where the Registrar

proceedings in order to recognize court orders le

requires the production of court

ading to delays in some transactions,

which have already been settled in court

.

i1

Section 14 of the Land Registration Act, 2012 allows a Registrar to call for any
information from any person in the discharge of their functions. This is part of
the due diligence process on the part of a Registrar in the discharge of
functions under the Act as the orders are not directly presented to them by the
courts.

They have had cases where fake orders have been presented for registration

and this is why the Registrars seek to authenticate or verify these orders before

acting on them.

e¢) Lack of effort towards efficient and effective land administration

The Ministry has made significant and deliberate -efforts . to enhance efficiency,

affectiveness, transparency and accountability in

Fo=
.

i

iv.

annd admiwistration and management:
The Government has embarked on a programme of digitization of land records and
automation of land registration processes and related transactions.

The Minisflry has initiated Iegéil reforms to suppoi!t electronic land re'lgistration

through the Business Laws (Amendment) Act, 2020. Th1° will significantly

1

transform end-to-end service deljiver 5.

" Soine of the business uansfbnnanon reforms adopted by the } 'ﬁms try invclve

re-engin n-:ur-g of th< property registration processes, wh1ch has seer the

g1st1atlu'«1 steps wced rom % to 5o This will reduce ‘the number of days for

3. P

o

registr at1on of nroperty ﬁom 7310 15 ]
The Business Laws ( Amendizient) Act. 2020 removed the requirement for
3 2 > >

consents, .land ‘rates and land rent cléarance certificates as pre-requisites for

registration.
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V. Registration and Search fees have been waived.
The Ministry has set up a stakeholder—engagement team to coordinate regular meetings

with stakeholders. This offers opportunity for feedback on the Ministry’s activities and

programmes. The table below shows the stakeholders engaged on the development of

NLIMS:

STAKEHOLDER
National Land Commission (NLC)
Ministry of Lands & Physical Planning — AJ] Technical

NO.

3" June 2020

16" June 2020

Departments
Kenya Private Sector Alliance (KEPSA), Keny

a Property | 17" June 2020

Developers Association (KPDA)
The Institution of Surveyors of Kenya (ISK) and Land
Surveyors Board (LSB) '

Kenya Institute of Planners (Lif)w Town and.—County Planners

18" June 2020

19" June 2020

Association of Kenya (TCPAK), Arcliitectural Association of
Kenya (AAK)
Law Society o
(KBA)

Food and Agriculture Organization (FAO), FIDA—Kenya?
Resource Conflict Insiitute ‘(;RECC-NCILE), Centre for

Association
il

f Kenya (LSK), Kenya Bankers
¥ A

Minority Rights Developl_'ﬁent (CEMIRiDE) ! ) ! ’
B Azt Tosmimtor S EATE),  fiona | 34" Tine 3020

- . Y4
Constrict 5y Authoritv ( NCA). Value.s Registraticy Board
iR . N . 7. . - A = } .

i Board |

(
| |
CPIVREB) - . . _ ~ l ‘ !
The Nationa] Ticasury, Mmistry- of BAC and Regional | 2™ July 202 1

Developiment, Ministry of Transport, Judiciary, Office of the

Director of Public Prosecution (ODPP), Information. and
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Communication Technology Authority (ICTA), Ethics and

Anti-C‘orruption Commission (EACC) and Kenya Revenue
Authority (KRA)

Vi. The Ministry has been conducting land clinics to sensitize the public on land issues.

These clinics have been very instrumental in addressing long-standing issues.

vil.  They have constructed and operationalized additional land registries in Ruiruy,
Kiritiri, Tigania West and Marimanti.

viii.  They have a service charter that is displayed in all their offices. The document is
also available on their website. The service charter has provided uniform
requirements (documents, cost) and timelines for registration to apply in all their
registries.

They have a functional Customer Care Desk where public concerns are addressed. They

have revamped the Customer Care Desk to provide for a toll-free number that enables their

clients to receive au*smated responses on Frequently Asked Quéstions‘(FAQs); ‘Pi{uting

has been initiated. - - _ oo

Observations of the Committee

The JCommiﬁ:ee makes ﬂ‘l’e following observé%:ions on each of the') concerns raised not"ing
that the cohcerﬁs were raised by the Petitioners and the Law Society of Kenya had earlier
requested the interventioz_l of the Ministry via Icttéis 1\"_}1(. red “.v'vxzth_ the.i’o‘miﬁiﬁ:ee citﬁzg very
geod prépssals that the Ministry of Lands and Physical Planning shotld congider. -

. a) Due to inadequate and poorly trained staff atlthe land registr‘iest> thete have UetP

cases of errcueous stamping of instruments -

The Committee shserves thet the Ministry should look to fraud cases that

cecur within s offices and that regular supervision is dene fo ensure
professionalism is maintained in the Ministry. Weil trained and experienced

officers should be posted at the critical departments within the Ministry to
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b)

d)

respected without the

minimize errors.
There has been unprecedented rise in the number of cases of mi
le tracking system at the registries and

splacement of

records at the Iand Registry due to lack of fi

automation of the Pres entation Book.

The Committee observes that the Ministry should consider setting up a

lost/misplaced documents office in all the registries to ensure tracking of lost

documents is done and files retrieved and an approvals for reconstruction of

files desk with enhanced staff be created. Further, automation of these

documents would go a long way in quickly establishing a credible filing system

to minimize loss of records.
There is a huge challenge in getting access to Registrars resulting in inefficient and

slow resolution of issues and long transactional periods

The Committee observes that to curb poor service delivery at the registries the

Ministry should consider setting up service desks to be manned by the

registrars in order to address urgent and sensitive matters.

There are instances where the Registrar requires the production of court

ays in some

proceedings in order to recognize courti orders leading to del
.o ] A } N, Jd
fransactions which have already been settled in court.

The Committee observes that the Ministry and in particular the Cabinet

Secretary. should ensure that the rule of law is observed and court crders are

ced to be prempted to do so. This vwould endeavor to
make work easy of persons S‘eeigi‘ng o be assisted by the Ministry.
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CHAPTER 5

COMMITTEE OBSERVATIONS

(1)  Closure of the Central and Nairobi Registries-

On the question of closure of the Central and Nairobi Registries the Committee observes
that there is a possibility of the MoL PP undertaking a phased digitization of the records so
as to ensure business continuity and to limit uncertainty in lands transactions. The
Committee therefore urges that the Lands Registry develops a plan for phased digitization

of records in the Lands Registries falling within the entire Nairobi Metropolitan Area

(Kiambu, Machakos, Murang’a and Kajiado).

The MoLPP should set up a mechanism for receiving customer concerns and queries
during the period that the Registries will not be operating at full capacity. This may, include
the establishment of a custeiner care desk, utlhzatlon of so<;1a1 media platfouns fo addre

concerns that may be.raised by interested parties, and establishment of a customer care

email with set timelines for rezponding to customer concerns.

The Committee obselves that there is need for all public 1nst1tut1ons to comply w1th all the
COVID 19 contaunnent measures that have been put in place by the Govemment The

Committee particularly takes note of the concern raised by the Cabmet Secretary on the

cr: owdm0 of Land Rz *Istl ies and the high 1131\ of spread of the virus in ‘rhe Regis f Fas vaiid.

-5

and instead shouid device ways cof dealing with' the pandemic and lesn tOWaLds attaining

nrumalry and ensure that ser \/1ces dehvel v 18 1ot & JVPl“C]Y affected.

: -:ihc ummu.tec ::.- LLu; 110‘ and enc: sumg as the “/I@ PP ‘L\J Fastentin 51 ECEST f\f dIOl fzing
‘ !

t 12 records at Lhe Reomu y and the 1 cmm of 1\TT 11\ s aw? prevails upon the Muus Lry to

stick to their set deadline of § ‘ptunbel 202 O

| Senate Standing Committee on Land, Environment & Naturai Resources




(2)  Annulment of the Land Registration (Electronic  Land Transactions)

Regulations, 2019 (the 2019 Regulations) and the continued unlavwful
Implementation of the Land Information Management System (LIMS)
On the question of Annulment of the [and Registration (Electronic Land Transactions)
Regulations, 2019 (the 2019 Regulations) and the continued unlawfu] implementation of
the Land Information Management System (LIMS), the Committee observes that there is
need for certainty in land matters and the need to protect legal transactions from the

prejudices that may be occasioned by the digitization process as this is beyond the contro]

of the parties and professionals involved in the transactions.

The Committee appreciates the concerns rajsed by the Petitioners on the Ministry’s lack of
adherence to the Statutory framework on Statutory instruments which led to the annulment

of the Land Registration (Electronic Land Transaction) Regulations 2019.

The Committee notes with concern that Land matters age matters that affect counties and
therefore failure to tabje the Regulations in the Senate constitutes a grave breach of the

Constitution that will once again render the Regulations unconstitutional.,

(3) Poor Administration of Land Registries Countrywide
———————==dld Reagistries Countrywide :
; i !

A A ¥ . .
On the question of poor administration of land registries countrywide, the Committee

notes the concerns raised by the Petitioners on cironeous stamping of instrumenﬁs, rise in
‘cases of 'misplacement of records at the jand Registry and hiccups owing (o access of

registers as a grave matter that ought to be addressed centraily by the MoLPP. .

The Committee ubserves thaf the Ministry éhould -’:-,f‘is:'-.ki'n%b ravd cases tiat occur Withiﬁ ité

cfﬁcc and that regular Supervisica is done i fuuze jzz‘ijféésidnéffis} 1is maintained in the
Ministry. Well trained and exoerienced officers should be posted at the critical departmets

within the Ministry to minimize errors. The Ministry should also consider sefting up a

ost documents is

lost/misplaced documents office in all the registries to ensure tracking of |




done and files retrieved and an “approvals for reconstruction of files’ desk with enhanced
staff be created. Further, automation of documents would go a long way in quickly
establishing a credible filing system to minimize loss of records. The Cabinet Secretary

should ensure that the rule of law is observed and court orders are respected without the

need to be prompted to do so.

| Senate Standing Committee on Land, Environment & Natural Resources




CHAPTER ¢

COMMITTEE RECOMMENDATIONS

The Committee having investigated the matter n accordance wi

ith its mandate under the
standing order

223 of the Senate Standing Orders recommends as follows-

(1) Closure of Land Registries
~=—=21¢ 01 Land Registries

1. Onthe issue of closure of the Lands Registry for burposes of digitization of records, the

Committee therefore recommends that the Lands Registry develops a plan for phased

digitization of records in the Lands Registries faliing  within entire Nairobi

Men opolitan Area.

2. The plan should —
(a) ensure that no Land Regisir y is fully closed at any one time;
(bY. b piib fished and publicized to all stak

eholders and M leribs
[

cast-fourteen (] 4) days before the commencement of the phased digitization in

55 of the public at

the respective registries; and

(c) ensure predictability in the operations of the Registries by

setting clear timelines
for the phhsed digitizatiop protess. !

4

3. The Cabinet Secretary, Mol Pr P should ensure- thdt the notice for wrmnevlf‘eme 1t of the
digitization process advises qfal\enoldwo and the pubhc on how the Regisay is 1o
ntinue s operations d iring fhe chf“mzatlon period.
4. Where the M oLl T"??'-l cles dll‘y aela) B the phased du«:- Zalioq - h10(‘655. such
de! ST xl'io'uld be 10ught to the attention of e staken 10lders i good time;.
5. Th

he MoLPP should set Up a mechanism for receiving customer coencerns and queries
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during the period that the Registries will not be operating at full capacity. This may
include the establishment of a customer care desk, utilization of social media platforms
to address concerns that may be raised by interested parties, and establishment of a

customer care email with set timelines for responding to customer concerns.

(2)  Closure of the Registries during the COVID-19 situation in Kenya

6. The Committee therefore recommends that the MoLPP, in collaboration with the
Ministry of Health develops protocols specifically tailored for operation of the I.ands
Registry during the COVID 19 situation so as fo protect members of the public and the

officers working ‘within the Registries.
7. The Cominittee also recommends that the Ministry accedes to the request by the
Institute of Surveyors that valuation, survey and title searches be classified as essential

services.

3} Legal implication of delays accasioned by iie digitization process

§. The Committee recommends that the Cabinet Secretary in conjunction with the
relevant County Governments waive all penalties and fees that will be caused by delays

A, Lo Ao . . Y| o)
in the Lands Registries as a result of the digitization process.

9. The Committee recommendL that he Labinet Secreiaiy together with the Law Society
- oiKenya and the ciher stakéholders s_ho_uld, Wlthonf dela‘v. icintly develop ‘a frfamework
for ensuring. fhat the sanctity of Ie.qal rOCesses is noi COHlpl omised by the Gitizafi:ion

' process. The f: AMEWO: 1\ dd,ms 1” cencern of prid *3 of legal dociuments, .
pmtcmnoh or plOIt"SIUILu uudeﬁauugq maaels n,sammu pelfecuon of secuuues and,
any other refevant L.mL_igf.-:uon 11'1c—:asure that 'W;H secure the sanctity of land trarsactions

and ensure minimum prejudice to all parties involved.
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10. The Committee notes that the Proposed Joint Framework on Propeﬂy Registration
2019-2020 contained in the Jetter dated 26" y uly, 2020 from the Law Society of Kenya

to the Cabinet Secretary for Lands forms a good basis for the development of the

Proposed framework.

(4)  Stakeholder Lngagement
—= Zligagement

1. The Committee agrees with the Petitioners that there is need for qualitative stakeho]der

12.The Committee therefore recommends that-

(a) the Ministry develops guidelines for stakeholder €ngagement in its processes
within three (3) months of the tabling of this Report;
(b) that all notices issued by the Ministry should allow for reasonabe participation

by stakeholders;
{c) . feedback op Stakeholder submissions should be issued to stakeholders;

-(d) the final product of the audit of records at the'Lands.Reg_istries should be shared

Wwith stakeho!ders; and

(e) decisions of the Ministry should not be arbitrary, unilateral and haphazard but

"

.ol i L A J
should take mto account the effect of such decisions on the stakeholders and

(3)  The Lang Registration (Electronic Lapd fansaction) Resulations 2019

v AL ——
13. The Cornniitee recommends that the Ministry Hrgently ad:iress the matters that jed to

the aanulment of the R “gulations so as to ersyye that the Regulations are’in place nrioy

o 21T L e T iy g AT B g
to the lauméhing o g « Sicctonic platform.

14. The Commiftee therefore urges the Ministry to ensure that the Regulations once

published, are tabled in both Houses of Parliament‘wiﬂlin seven (7) sitting days as
‘ s | Senate Standing Committee on Land, Environment & Natura] Resources




stipulated in the Statutory Instruments Act.

(6)  Administration of Land Registries Countrywide
should strengthen reporting channels

15. The Committee recommends that the Ministry

and continuously monitor the performance of its officers at the Central and Nairobi

Land registries as well as the Counties to ensure that they operate optimally and ensure

they serve all citizens diligently.

Further, the Committee prevails upon the MoLPP to immediately commence

disciplinary action against officers who demonstrate negligence and are mvolved in the

deliberate misplaccment of records at the Lands Registry and refers cases of corr uptlon

for investigations to the relevant agencies.

APPENDICES

ANNEX I: MINUTES OF THE MEETINGS -

Bl
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MINUTES OF THE 2157 SITTING OF THE 'SENATE STANDING COMMITTER
ON LAND, ENVIRONMENT AND NATURAL RESOURCES HELD oON
WEDNESDAY, 157 JULY, 2020 VIA ZOOM ONLINE PLATFORM AT 10.00 AM.

MEMBERS PRESENT
L. Sen. Mwangi Pay] Githiomi, MP - Chairperson .
2. Sen. Philip Mpaayei, MP - Vice Chairperson
3. Sen. Ndwiga Peter Njeru, EGH, MP - Member
4. Sen. George Khaniri, MGH, Mp - Member
5. Sen. Mwaruma J ohnes, MP - Member
6. Sen. (Dr.) Lelegwe Ltumbesi, MP - Member
ABSENT WITH APOLOGY
1. Sen. Gideon Moi, CBS, MP - Member
2. Sen. Slyvia Kasanga, MP - Member
3. Sen. Boy Issa J uma, MP - Membear
IN ATTENDANCE PETITIONERS
1: Hon. Shakee] Shabir - MP, Kisumu East Constituency
KEPSA
I. Mr. Tyson Mwendwa
2. Ms. Emily Njeru - KEPSA-ISK
3;, Dr. Mwenda Mak%thilllo -'ILDGI ;
4. Ms. Joyner Okonjo ' - KEPSA Consultant {Policy Advisory)
5. Mr. Jesse Kihoro - ISK
6. Ms. Judy
7. . Eric Nyadime-
8. Ms. Martl:z Cheruio -

9. Mr. Lenise Wanakai L ' S T o :
10. Mir: Gikonyo Gitonga .- Chait/ XEPSA Land & Physicai Sector Roard
~ 11.Mx. Robert Koech ' E ey : | Rt
12 Mz Peter S, K ari-i-
*13 .l\(ﬁf Charles Waniae
14. Mr. Chailes Wade
15. Ms.- Wanjira Mathenge
i6.Ms. Carole Karuga
I7.Mr. Abraham Samoe;
18. Ms. Irene Keino

Committee on Land, Environment & Natural Resources
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19. Mr. Mageka Mageka
20.Mr. John Kabuye
21.Ms. Janeirene Maina
22 Mr. Allen Gichuhi
23.Mr. Eric Nyadimo
24. Ms. Carol Wanjeri
25.Mr. Maina Kiambigi
26.Ms. Irene Kiwool

27.Mr. Peter S. Kariuki
. Cynthia Wakio - KPDA (Membership)
- Chair, Town and County Planners Association

)
o
5

29.Mr. Mairura Omwenga
30.Mr. Apollo Kiarii
31.Mr. Maina Kiambigi
32.Mzr. Stanley Maina-
33.Mz. Apollo Kiarii
34.Mr. Peter Thairu
35.Mr. Robert Koech
36.Ms. Hellen Wanjohi -KIP Wanjiku - KEPSA
37.Ms. Emily Njeru -KEPSA-ISK
: SECRETARIAT
1. Mr. Victor Bett ' - Clerk Assistant
2. Ms. Judy Ndegwa - Legal Counsel
3. Mr. John Nganga - Audio Recording
4. Mr. Otiato Andayi - Media Relations Officer

MINUTE SEN/SCLENR/116/2020: PRELIMINARIES N
The meeting was called to order at 10.30 am by the Chairperson followed by a word of

prayer.

MINUTE SEN/SCLENR/117/2020: ADOPTION OF AGENDA

' The agenda of the meeting was adopted after heir. & preposed by Sen. George Khaniri,

-MGEI, ML.P. and seconded by Sen. Mwaruina Jehizes, MLP. as foliows — |

= J : £ R

Pretiiparies u ,
Adoption of the agends; | ,
‘Confirmsziion of Miruzies of Previous Sittings;

gradation and irregular dumping at a

AW N R

Petiticn on the alleged environmental de

landfill in Kajulu, Kisumu East Constituency.

]
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- Meeting the Petitiox_ler, Hon. .Shakeel A. Shabbir, Mp
5. Petition on behalf of the Kenya Private Sector Alliance (KEPSA) regarding the

Lands Registry processes;
- I\’Ieeting the Petitioner, Ms. Carole Karuga, MBS, HSC,

6. Any other Business;
7. Date of the next meeting;
8. Adjournment.

MINUTE SEN/SCLENR/1 18/2020: PETITION oOnN THE ALLEGED

EN VIRONMENTAT, DEGRADATION AND IRREGULAR DUMPING AT A

LANDFILL IN KAJULU, KISUMU EAST CONSTITUEN €Y. - :
akeel A. Shabbir, Mp

~ Meeting the Petitioner, Hon. Sh

The Petitioner took the Committee through his presentation as tabled. (Copy attached)

The Committee resolved as follows:

- - Iavitation pe done to the 8§, Environment and F orestry and NEMA,
- Invitation fe done to KCAA
- Conduct g site visit to Kisumu County

MINUTE SEI‘EQ-’SCLENR’ 119/2620: PETITION ON BEHALF OF T9E KENYA
PRIVATE SECTOR ALLIANCE (KEPSA) REGARDING THE LANDS
PROCESSES:

REGISTRY
I A A

: y N
Meetiug the Peﬁtioner, Ms. Carole Karuga, MBS, HSC,

KEPSA is the apex body of the private sector in Kenya to drive economic development

through year op year improvenients ip the business SnVIIGiment by addressisg . crogs-
mic issues with

cuiling husiness iSsues, driving investmen:s and 'é&idmssimg SOcCio<econy
bartners. It brings together businzes associatiors, Corporate bodies, SMEs and Start-ups to
Speak in one voice, working cicsely with Government apd other ‘stakeholder through.- -
structured public — private dig wigie platforms and cther ergagement mechan;-y;s.

In Tine with KEsSA’s core mandafs to conduer fugir-Jeve] 2dvoiacy on Cross-Cuiting
7]

‘pedicy- lated. issues tat help Kenya be giobé’iy.Qcizij;‘f%-iiti‘ve ‘0 doing business, KEPSA

- takes Coguizance of the fact that cleariy defined Iegis!at£011, a high~quah'ty land
administration System and - equal access to property rights -js essential for enabling
businesses to ‘expand their operations. If a country does not put in place adequate land

ownership protections and leave investors open to land disputes of broperty seizures,
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stakeholders would be dis-inclined to put money into land and property development

projects.

Further, pursuant to Article 119 & 37 of the Constitution of Kenya; The Petition to
Parliament (Procedure) Act; Standing Orders No 225 & 226 of The Senate Standing
Orders; The Land Registration Act, Act No. 3 Of2012; The Land Registration (Electronic
Land Transactions) Regulations 2019; Legal Notice No. 101 Of 2019; and The Statutory

Instruments Act, Act No. 23 Of 2013:
We humbly table this petition on the following issues:
A. Closure of the Central and Nairobi Registries;

B. Annulment of the Land Registration (Electronic Land Transactions)
Regulations 2019 (“the Regulations®) & the continued unlawful
implementation of the Land Information Management System (LIMS); and

C. Poor administration of Land Registries Countrywide.

CLOSURE OF TEE CENTRAL AND NAIROB_I REGISTRIES

Outhe 120 F ebruary 2020 the Ministry of Lauds and Physicai Flanning pubiished a public
notice in the newspanars dubbed, “TEMPORAKRY CLOSURE .OF NAIROBI AND
- CENTRAL REGISTRIES (AT ARDHI HOUSE: FOR AUDITING RECORDS” to
the effect that from Monday February 24™ 2020 i1l F riday March 132020 the Nairobi and
Central Registries, including the Records
public in order for them to conduct an audit of all land records in Nairobi City County.

A J N . i .
Whilst the Law Society of Kenya moved to court and obtained Interim orders against

implementation of said notice, there is no full compliance with the court orders as the

Registry is not running normal operations.
Our concerrs ate as follovs:

A. Ecenermic Impact of the Closire of the Registries

i” Tt may affect our overall rankiug in therglchal ease of doiny busines

property acquisition reégiine s a key component o ease of doing bugingss, T F . T
il - Itwili have an Impact on access to credit as fuancial institutions will not be able to
advance credit based on unreli able data from the Central and Nairobi registries. This

uncertainty will also mean financiers take loniger to make lending decisiors.
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. Ifthe records are not properly maintained o Interfered with leading to forgeries and
irregular acquisition of land, more court matters wil] pe filed in the already
over-burdened Environment and Land Court for determination. This will tie up a lot
of assets in litigation for several years.

B. Arbitrary manner of Conducﬁug the Audits

The audits are being done without mnvolving the relevant stakeholders with key expertise
on matters I.and Information Management Systems. It should be an elaborate process that
is all inclusive involving digitization of both the cadaster and the land registers(s).
Consultation and prior planning are key here.

3w ‘l'l‘l.') ™ nl'\ Q
izZania aud \Jilana

o

- A /\"Fv‘;r\qn (A Tiny Mar = 1 a
OLJ.L a8t Lxrrieajl \/OlnxnuxxxL_y Hivuoll ST wEarl Yariua, g

Management Systems, which not only speaks to the competence of our Joca] professionals

but also points to the need to have this exercise done in a manner that Incorporates the key

~stakeholders: Should Kenya lag bchin;d 0n matters digitizaﬁon, we will cqually lag behind
S 55" nvestor confi i¢

System that is interfersppe prone. ¢

Lo WEED I eo
oA

Particulars of arsitrariness of the Precess inchude:

1. The Ministry: of Lands & Physical Planning constitited a tagk force on electronic

land transactionsﬁ registration, conveyancing and other related activities in Aq’gllst

2018. The Report was subsequently handed over ¢ the Ministry in F ebruary 2019

and has never been made public despite the Taskforce having spent PUBLIC

Tesources to engage stakeholders in the sector thatwouja guide the developmeni of

- a Land Information Ixffaz'z:ageznemf-System: wiich woujd solvé- the cirrent 1ssues
faced by the mzrual system. o et e ; ‘

. Thsre IS rifs concern among some of uBJIOq and. bja.l.-:émezfs'ffhas'pa'ri"-' cf-the:.

.

-ecomme. . dationg ‘that stakehoiders nyage . the Taskfspe . are already being
~i;.f:‘331¢1neilted yet the Taskforce Repurt has nayer hien made public. A good

- eXxainple is the Business Laws (Amerg ment) Bil] 20 19, which seeks tc introduce the
use of electronjc signatures, eiectronic do.cuments,‘ﬁling of documents either in
physical or electronic form ip the lands Registry. It also calls for maintenance of the
Principal and Coast registries in-both physical and electronic forp.

)i | Senate Standing Committee op Land, Environment & Natural Resources
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i. Land registries are central to land administration in Kenya and are created and
administered by the Cabinet Secretary in accordance with section 7 of the Land
Registration Act (Act No. 3 of 2012). We are concerned that certain government
agencies such as the National Youth Service (NYS) and the Defence Forces are
being used in the management and administration of land records, contrary to law.

ANNULMENT OF THE LAND REGISTRATION (ELECTRONIC LAND
TRANSACTIONS) REGULATIONS 2019 & THE CONTINUED UNLAWEUL
IMPLEMENTATION OF THE LAND INFORMATION MANAGEMENT

SYSTEM (LIMS)

The Ministry of Land and physical Planning (“the Ministry”) issued a public notice on 4"
April 2018 in relation to preparation of online services and online processing of land
{ransactions at the lands registry to digitize the lands registry. The online services

commenced on 3" April 2018 through the Lands Information Management System (LIMS)

which is accessible through the Government Service Portal www.ecitizen.co.ke.

On 5™ April 201 8;theL.aw Society of Kenya (“LSK>%). who are members of KEPSA, wrote
te the tary for the Ministry ( “the CS or Cabinet: Sseretany”) regarding legal
issua,sgf[ifecting the new online services and requested immed_iatc,_s_l_;,s__pension_ of the online

.. services and online processing of land transactions, Key among the issues was the illegality

atform as it contravened -other laws suach as the Law. of Contract

of-ihe e-conveyancing pl
Act, the Evidence Act and the Land Acts.

.LSK fu}z“cher challenged the Ministry’s move via Nairobi High Court).Petition 144 of 201 8,
LSK v AG & 3 Others, resulting in a consent agreement sisned beteen the Ministry and

LSK. The terms of the aforesaid agreement were that LSK would stay the suit whereas the

Ministry would come up with a taskforce to develop guidelines for the implementation of
an electronic registraticn and conveyvancing syster. L ;

Consequently, a Taskfcerce on Electronic Land Transactiong, Registration, Conveyancing
and other related activities under the Land Registration Act, 2012, the Land Act. 2012 and
the Community Land Act, 2016 (“the Taskforce™) .was appointed via Gazette M 1 iceNp,
7859 0¥ 2018 on 3" Augusr 2078
“represenfatives, sud was mandated Lo sty widyeview the Land Registration Act, 2412
{Goneral) Regulationsy 2017 and land sector related lavws with a

and the Laiid Registratios:
view to formulate guidsiines for clectronic registration transactions and cénveyancing

system; perform amny othef task as may be assigned by the Cabinet Secretary; and submit
the draft guidelines and final report to the Cabinet secretary within two (2) months of its

-y
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formation. The mandate of the Taskforce was exténded on 3™ December 201 6 by a further
two (2) months to 2™ ebruary 2019 via Gazette No. 12622 of 2018.

The Taskforce conducted extensive public consultations between 2™ apg 11t October
2018 in Mombasa, Nakuru, Uasin Gishu, Nairobi, Embu, Kakamega, Kisumu, Machakos,
Garissa, Nyeri, Kisii and Marsabit counties. The said consultations were carried out with
the National Land Cominission, the Council of Governors, the Law Society of Kenya, the
Institution of Surveyors of Kenya, the Kenya Institute of Planners, the Town and County
Planners Association of Kenya, the Kenya Property Developers Association, the Kenya

On the culmination of the Taskforce’s mandate, it published 4 Report (“the Taskforce
Report”) and presented it to the Cabinet Secretary. Specifically, the Taskforce Report inzer

alia recommended guidelines for the implementation of ap electronic registration and
conveyancing system which formed the basis of the Regulations.

The Regulations were then published on the 28" June 2019, submitted to the clerk of the
National Assembly o | August 2019 and tabled before Parliament on 6 August 2019.

the tabling of the said regulations, the Commitite ‘on Delegated Legislation

alations eulmi atifig in the Report on the
\

razisattions) Regulatiens,

Foltewirg
§ & nmitiee”) hagan an.analysis of the Ko

€\

. eration “of the Iand Registration (Electronic Land: 7
g e sy . ‘ . 5 f
- November 2019(“the Committee Report”)takled hefore Parliament on 13% November

2019 recommending annuiment of the Regulations. Parliament then adopted the Report in
ehtuety and annulied the Regulations on 25t November 2019, .- .

ol il A ol

Notably, the key reasons for the annulment of the Regulations in the Report were:

a. The Regulations Were contrary to Article 259 (11) of the Constitution - 53
consultation with s National Land Commission was not adequately demonstrated
and neitiier was it siated in the enabling clause. -

b. The Reguiations making authority, the Ministry in this case, failod to demonstrate
that it conducted enough public participziion in the devziopment of the Legulatione -
7~ f‘ ) a o ) G

S S SeCtice & 0, A DT thoe Stedarte oo T L nia A A
- T. COmiraly.tr section & A ol the clatutory lastruments Aot i

C. lheregulation maKing authority failed to-suhmit a regulatory impact assessmer,t ag N
required by sectios 0,7 & 8§ of the Statutory Instruments Act. '

d. The Regulations were 20t submitted to the National Assembly within the statutofy
timeline contemplated by section L1(1) of the Statutory Instruments Act




The Committee further considered the following in reaching it decision:
e. The Regulations failed to provide prescribed forms under Regulation 5.

f. The Regulations gave the Chief Registrar very broad powers under the following
provisions:

1. Regulation 6 gives the Chief Registrar power to approve or refuse to approve a
person as a use. The Comimittee suggested that the provision should have included
circumstances that lead to approval or otherwise.

ii. Further Regulation 6 (5) allows the Chief Land Registrar to impose additional
conditions for approval as a user without providing the parameters of such
conditions.

g. Regulation 10 providing for constitution of a committee to hear and determine
appeals against the Chief Registrar was imipractical as there are currently more than
10 Million users thus tedious to compose a comumittee within 14 days of receipt of
each appeal. The Committee suggested creation of a permanent appeal’s body.

h. Regulation 15 required that payment is done through the existing government
-. payment platforms. However, there are.no. expIess government payment platforms.

| Particilars of the Ministeys negligence i réli
and uniawful iimplementation of LIMS

s . s c
_ i

The Ministry failed to follow the proper procedure. for the approval of the Regulations by
the National Assembiy as more specifically detailed inrthe subsequent paragraphs.

On fuilure Lo, submit a regulatory Impact assessment, }

The Ministry failed to present before Parliament, the Taskforce Report that provided in its
chapter two, the review of the legal framework and the necessary changes needed to ensure
synchrony between the Regulations and the existent ‘2gal framework. - ‘
Notahly, the contents of the lega! analysis of the Taslforce Resort are similar to th> most
‘contents of a reguiatory impact siatement, a requirément that the Ministry did not comply
with résulting irs the annulment of the Reguiations. . S '

Un the Sxplanatory memorindum -~ . -

The Ministy subinitted an cxplanatory memorandum but Failed ryattacli'“he proof that
~ sufficient public participation was conducted, a brief statement of all the consultations and
“the m:anper in which consultations were undertaken, an outline of the results of the

consultations and a brief explanation of any changes made to legislation as a result of the
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consultations. Resultantly, the Committee quotes failure to demonstrate enough public
consultations as one of the reasons for annulment of the Regulations.

On the Statutory timeline Jor presenting of the Regulations

The Ministry was negligent in failing to adhere to the statutory timeline Set to present the
Regulations before National Assembly, 7 siting days within publishing

On unlawful implementation of the LIMS

Following the annulment of the Regulations, the Ministry continues to unlawfully

implement I.IMS without the Proper statutory backing.

POOR ADMINISTRATION OF LAND REGISTRIES CO UNTRYWIDE

Land registries are central to land administration in Kenya and are created and
the Cabinet Secretary in accordance with Section 7 of the Land

administered by . ;
Registration Att(Act Ne. 3.0f 2012). However, the Land Registry is poorly administerad
resuiting in the chailenges elabiorated below. 7oL, s .o B T

: ¢ .ands Registry There is an unprecedented
-Tise inthe number oF ases of misplacement o Frecords at the Lands Registry due to lack of -
a file tracking System at the Landsg Registry and automation of the A-Book. ’

Due to madequate and poorly trained

poorly trained staff at the Lands Registry to fnsure instruments are
N : {

Due to inadequate and
ases where wrong stamp

Stamped with the correct value of stamp duty, there are some ¢
duty.values are embossed on instruments,

There is an unprecedenied rise in the number of cases of mspiacement of records at the

Lands Registry due tn lack of a {ile tracking s¥stem at the Lands Regisiry a5d auiomation )
-of the A-Book. S ' B
There is a-huge challerge in gelling access to Registrars resulting in ine—fﬁcient.and slow
resolution of issugs and long trazsactional petiods. . ' ) iy

Liere are inztances «wh ere the Lands Keoigtrar requires the production of cougt proceedings

7 coted orders ieading to delays in some transactions which hsve

-

11 order o 1écogiy

already been seftled by the Court.




Despite, all the efforts and constant engagement by LSK who are members of KEPSA,
there seems to be unwillingness on the part of the Cabinet Secretary to work towards
efficient and effective land administration and land administration processes.

THAT
The issues in respect to which this petition is submitted are not pending in any court of law
or constitutional or legal body, save for:

1. Constitutional Petition No. 58 of 2020 against the closure of the registries, which

orders are not being complied with.

Law Society of Kenya’s Petition to the National Assembly 1ece1ved in January 2020
touching on Issues Number 2 and 3 raised above.

2.
HEREFORE your humble Petitioners pray THAT: -
2. This petition be dealt with immediately in view of the urgency and the gravity of the
issues raised.
The Senate investigate the conduct of the Mm1st1y of Lands & Physical Planning in
relation to the issues sublmtted - -

[S8)

' The Commities scasc:s,ved_ as foliows:

- Invitation be done to the CS, Lands and Physical Planning, e L
- Invitation be done to the KEPSA as weh ‘

MINUTE SEN/SCLENR/120/2020:  ANY OTHER BUSINESS;
‘The was no other business dis}cussed. | : ‘

MINUTE SEN/SCLENR/121/2020:  DATE OF NEXT MEETING;
The time being 1.00 pm fhe meeting was adjourned. The next meeting was schedn’,ed for
Tuesday, 7 7% J'u"" 2020 at 10.00 am via zoom platfovn : :

STANDING COMMITTEF ON L /&RU Ti"VIRONNIEN’l"AND NATURAL
RESOURCES

. | Senate Standing Committee on Land, Environment & Natural Resources




MINUTES OF THE 23" SITTING OF THE SENATE STANDING COMMITTEE
ON LAND, ENVIRONMENT AND NATURAL RESOURCES HELD ON
WEDNESDAY, 8™ JULY, 2020 VIA ZOOM ONLINE PLATFORM AT 10.00 AM.

MEMBERS PRESENT
1. Sen. Mwangi Paul Githiomi, MP - Chairperson

2. Sen. Philip Mpaayei, MP - Vice Chairperson
3. Sen. George Khaniri, MGH, MP - Member

4. Sen. (Dr.) Lelegwe Ltumbesi, MP - Member

5. Sen. Gideon Moi, CBS, MP - Member

6. Sen. Mwaruma J ohnes, MP - Member

7. Sen. Slyvia Kasanga, MP - Member

3. Sen. Boy Issa Juma, MP - Member

; : ABSENT WITH APOLOGY

I.  Sen. Ndwiga Peter N jeru, EGH, MP - Member

PHYSICAL PLANNING

- CS; Lands and Physical Planning -

IN ATTENDANCE MINISTRY OF LANDS AND

T Ms. Fapida Karensy .
2. (Other officers from the Minisiry who accompanied the CS)

| PETITIONERS
2. Mr. Tyson Mwendiwa -
3. Ms. Emily Njeru - KEPSA-ISK
4. Dr. Mweénda Makathimo -LDGI - _ !
5. M. Joyner Okonjo - KEPSA Consultant (Policy Advisory)
6. Mr. Jesse Kihoro - ISK
7. Mz. Iudy Ce 6T
:8. Mr. Eric Nvadimo
9. Ms. Marths {heruto -

. 10.Mr. Lenise Wanakai
11.Mr. Gikonyo Gitonga
12. Mr. Reobert Koe-1,

13 M. Peter S: Karals

14. Mr. Charles Wamae

I5. Ms. Wanjiru Mathenge
16. Mr. Abraham Samoei
17.Ms. Irene Keino
I8.Mr. Mageka Mageka

- Chair/ ¥EPSA Land & Physical.Sector Board ..

Committee on Land, Environment & Natural Resources

Senate Standing



19. Mxr. John Kabuye
20.Ms. Janeirene Maina
21.Mr. Allen Gichuhi
22.Mz. Eric Nyadimo
23.Ms. Carol Wanjeri
24. Mr. Maina Kiambigi
25.Ms. Irene Kiwool
6.Mr. Peter S. Kariuki
Ms. Cynthia Wakio - KPDA (Membership)

. Mairura Omwenga - Chair, Town and County Planners Association

Mz
Mzr. Apollo Kiarii
Mr. Maina Kiambigi
.Mz Stanley Maina-
Mr. Apollo Kiarii
Mz. Peter Thairu
.Mz. Robeit Koech
.Ms. Hellen Wanjohi . -KIP - KEPSA
6.Ms. Emily Njeru -KEPSA-ISK

- Cleri Assistant
~ Legal Counsel
- Audio Recording

. Mr..Vietor Beir
- Ms. Judy Ndegwa
.~ Mr. Jolin Nganga

(O8] '\"-.\) e

| MINUTE SEN/SCLENR/128/2020: PRELLMH\TARI'ES‘ .

The meeting was called to order ati10.30 am by the Chaﬁpérson followed .by a word of
prayer.

MINUTE SEN/SCLENR/129/2020: ADOPTION OF AGENDA - .

The agenda of the meeting was adepted after being proposed by Sen. George Kl:aniri,
-MGH, M.P. and 'seconded by Sen. (Dr.) Lelegwe.Ltumisesi, M.P. as follows —

2reliminaries

1 .
~ 2. Adoption of thewweinda, . .

3. Cenfirmation of Minutss of Previous Sitiings; - . _

4. Petition by the Kenya Privete Sector Alliance (KEPSA) regarding the Lands- -

Registry processes;
° Meeting the Cabinet Secretary, Lands and Physical Planning
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5. Any other Business;
6. Date of the next meeting;
7. Adjournment.

MINUTE SEN/SCLENR/130/2020: PETITION BY THE KENYA PRIVATE
SECTOR ALLIANCE (KEPSA) REGARDING THE LANDS REGISTRY

PROCESSES;

Meeting the Cabinet Secretary, Lands and Physical Planning

The Cabinet Secretary presented as follows:

A. Closure of the Central and Nairobi Registries

Honourable Chair,

KEPSA has accused the Ministry of arbitrary closure of Central and Nairobi land registries
pursuant to-a public notice issued on February 12, 2020, closing the registries from
February 24, 2020 to March 13, 2020 for auditing of land records. KEPSA alleges that
despite the Law Society of Kenya obtaining an order of court against the implementation of
the notice; the Ministry did not comply fully with the order. According to KEPSA, the
closure.of the regisrries negatively affected the economy due to delayed regisiration of
- ransacticas. KEPSA has raised conserns asout the possibility of intérference, with land;: -

recerds during the audit process. i R

From the petition, KEPSA is also concerned that the Ministry is impleienting the
recommendations of ihe report of the Taskforce on Electronic Land Transactions,

Registration, Conveyancing and Other Related Activities, yet the report has not been mad
o ¢ A - A

public. "
Honourable Chair, we wish to respond as follows:

(a) The Ministry issued the public notice for’closure of Central and Nairobi
registries between February 24 to March 13,2020 to allow for internal audit of
‘and records. This was'in fesponse to numerous complaints 6f missing records

(annexure 1(a) is the piblic notice on closure)

bsequent nofice, the Minictry -clarified that, e regisi

(. 4 Sub .
' fegistration of, urgent wansactions Jncluding Zourt orders, b

discharges (annexure 1{5) is the public notice o= clarifisation’

(c) The court in Nairobi High Court Petition No. 58 of 2020 issued an order-on
February 24, 2020 requiring the Ministry to re-open the Tegistries '

5t | Senate Standing Committee on Land, Environment & Natural Resources
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(d) Consequently, the registries were opened and the Munstly received 1313
documents for registration in the period (annexure 2 is an excerpt of the
Presentation Boolk for the period of closure)

(e) We held a meeting with the Law Society of Kenya on February 28, 2020 to
discuss, among other things, the issue of closure of the registries

® We also had a meeting with KEPSA on March 9, 2020 where we explained the
reason for closure of the registries

(g) The audit process was a pre-planned exercise with clearly defined protocols to
ensure security of the land records

(h) The 2019 report of the taskforce on Electronic Land Tr. ansactions, Registration,
Conveyancing and Other Related Activities is available on the Ministry’s

website: www.lands.go.ke

B. Apnulment of the Land Registration (Electronic Land Transactions)
Regulations, 2019 and the continued unlawful implementation of the Land

Information Management System (LIMS)

"""Gfiigcnc in 1elahcn to the

unomab Chau the Pefition accuses the M 'hiéfti‘yf :
annuiznu'* of the Land Registration (Electronic Land ’llansac’ao“s ) Regiilations, 2019 b ¥

failing to follow the proper procedure for the aprroval of e Ragulations by y the National
Assembly: as. follows- . . _ .

a) Failure to submit a regulatory impact statement

. A
b) Failure to attach proof that sufﬁc1ent public pal“aclpatlon was Conducied brief statenient
of all consuitations and manner in which the consultations were undertaken, an outline of
the results of the consultations and a brief explanation of any chanoes made to legislation

as a result of the consultatlons

c¢) Failure. ~‘co adhere to the statutory timeliies set to present the- R 2gulations befo;e t} e
_ Nationai As*‘embly, seven (/) sitting days within pubhmmg of the Regulations as provided
- for under the Statutory Instrunients’ Act without demonstr ating any reason for-the delay

- d) Un‘m ful 1mp'".111¢§.;.*‘a€ion of LIMS witheus proner starutory backing

Hc nourab u; aly. we wish to respond as follows:

The Taskfurce on t‘,luCthI'llC Land Transactions, Reamuatwn Conveyancing and other
related activities under-the Land Registration Act, 2012, the Land Act, 2012 and the
Community Land Act, 2016 (‘the taskforce’) was appointed vide Gazette Notice No. 7859
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of August 3, 2018. The taskforce
Planning, National Land Commission, Council of Governors, professional bodies (Law
Society of Kenya, Kenya Institute of Planners, Institution of Surveyors of Kenya and Town

and County Planners Association of Kenya) and Land Development Governance Institute
representing civil society organizations.

The taskforce was mandated to study and review the Land Registration Act, 20 12, the Land
Registration (General) Regulations, 2019 and other land sector related laws with a View to
formulating guidelines for electronic land registration, transactions and conveyancing
system. The term of the taskforce ended on February 2, 2019 and taskforce presented to the
Cabinet Secretary its report (‘the report’’) and draft guidelines for the electronic

registration and conveyancing system.
Consequently, the Land Registration (Electronic Land Transactions) Regulations, 2019
» 2019 and submitted to the Clerk of the

National Assembly on August 1, 2019. The 2019 Regulations were tabled before the
Committee on Delegated Legislation (‘the Committee’) on August 6, 2019.

19 Regulations and tabled its report before Parliament on

The Committee considered the 20
1g annulment of the 2019 Regulations on the following

November 13, 2019 recommendir

. grounds:
B .. The 2019 Regulations were contrary o Articls 259 {11) .of the .Constitution as

as-not adequaiely demonstrated

“tonsuitation with the National Land Comumiission w
--and neither was it stated in the efiabling ¢i:uss -

11 The Ministry failed to demonstrate that it conducted enough public participation
in the development of the Regulations ‘contrary to Section 5 & 5A of the
Statutory Instruments Agt A 2

The Ministry failed to submit the 2019 Regulations to the National Assembly
within the statutory timeline contemplated by Section 11 (1) of the Statutory
Instruments Act. : ' L ’

1ii)

recominendations of the Committee “zind annulied the 2019

Parliament adopted the
Regulations on November 25,2019.

’

el O

As ior as the aliegation of negligence claimed in the Petiticr. is co

respond as-{oiiows.

~a} - Failwréeté submit a regulatory impact statenient

regulatory .impact stitement on the proposed 2019

The Ministry did not prepare a _
7 Instruments Act, 2013. However; the Ministry is at an

Regulations as required by Statutory

Comumittee on Land, Environment & Natural Resources
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advanced stage of formulating new Regulations and has now prepared the regulatory
impact statement as required by law.

b) Failure to attach proof of public participation

V) The Ministry provided records to demonstrate that public participation
was undertaken. In our explanatory memorandum submitted to
Parliament, the Ministry provided a statement of all consultations and the
manner in which the consultations were undertaken throughout the

Country
The report of the taskforce confirms that public participation was indeed
conducted

Copies of attendance lists for most of the meetings were made available
to Parliament. However, a few copies of these lists were inadvertently
missing irom the documents presented to Parliament

Chapter Four of the report of the taskforce outlines the findings of the
public participation meetings which the taskforce took into consideration
in formulating the draft guidelines_to support electronic land registration

s

adh ere to the statutory ¢ lme set to present the Reculaﬁons L

I3

c) Failuzze to
liament on ALWLIS‘E b 2019 when it ou0ht to have

- The Recruldiwns were sublmttea to Parliamer
- .been submitted. orx Hily 30, 2019. ‘

The delay was not-1nordinate or iniéntional. It was:an inadvertent oversight in the counting
of the sittings of Parliament. Nonetheless, the Committee proceeded to consider -the
Regulations and made its recommendations on the same. . ¥

d) The continued unlawful implementation of the Land Information
Management System (LIMS)

i) . Inanotice issue on April 4, 2618, the Minisiry noufwd the puohc nnat it
would commence online lmd 1\,glsu athxl througt the e-Citizen platform.
The movc was unalle%ed by the Law Soclety of Kenya in Naho ’i High
- Court Petition Ne. 144 0£2018 (LSK vs AG and 3 Othe1s)
). A A Ul&u]”’:‘“L sigh 2 befuson the Mlm stry  an T SK _"v," g’

L8cor The e
whercas ‘he M nistry would set up a a taskforce to de- velop guideluies for
-the imple cmentation of an electronic registration and convéyancing
system. It was also agieed that the following processes would continue to

be carried out electronically:
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Honourable Chair,
A

Application for an officia] search

P’

b. Payment of the official search
c. Payment of Stamp duty on the property
d. Assessment of land rent

€. Payment of land rent

f. Registrations for transfer, charge, lease, caution/caveat, court
orders and consents and requests for valuation shal] run
concurrently manually and electronically

iii)  The Taskforce was appointed vide Gazette Notice No. 7859 of August 3,
2018. It developed draft guidelines for electronic Jand transactions, which
became the Land Registration (Electronic  Land Transactions)
Regulations, 2019 published under Legal Notice No. 101 of 2019. The
Regulations were however annulled by Parliament for various reasons

earlier indicated in our response

1v) The Minisiry has continued to provide the online services In accordance

with consent agreement between the Ministry and L.SX as the process of .

™
1%

formslating new R

3 18 being undertaken.

istries countrywide

aQ

Poor administration of Iand re

as follovvs:

2)

b)

"o}

Due to inadequate end poorly trained staff at the land regisiries, there have leep
cases of erroneons stamping of instrumenis Co -

There has been unp'recedengt_cd rise in the number of cases of misplacemént of -
* records at the Land R egistry dueto  lack of file tracking system at the registries and
.automation-of the Presentafiog Bool. ; 3 MeiEls s

1

Theic is a huge cha € a
slow resolution »f isiies and long transactional periods

There are instanices where the Registrar requires the production of court
proceedings in order to recognise court orders leading to delays in some transactions
which have already been settled in court

' | Senate Standing Committee on Land, Environment & Natural Resources
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The petition alleges that the Ministry has not been willing to work towards efficient and
effective land administration ' '

Honourable Chair, we wish to respond as follows:

a) Inadequate and poorly trained staff at the land registries, there have been cases of
erroneous stamping of instruments

L. The Ministry employs qualified and competent personnel in all cadres. However, for
some technical departments like registration we have an inadequate staff compliment.

ii. This is being addressed by the recruitment of additional technical staff
including 100 land registrars to improve service delivery. (Annexure 3(a)
and 3(b) are Public Service Commission advertisements of vacancies in
the Ministry)

ii. All the 61 land registries countrywide are headed by Chief Land Registration

Officers. We have adequately trained professionals who are able to assess
stamp duty and other Government fees. We hardly receive complaints of
erroneous embossment of documents.

1v. The Petitioner is invited to take advantage of the appeal process set out in the
larid statutes in case of such complaints. L .

) Lack of file tracking system at the registries and automation of the Presentation

Book (A-Rool)

1. Besides the manual filc tracking systern in our registries, ‘we have developed

a digital file tracking system for Nairobi and Central land registries to make
Jaccess to files easien. ' i d

i1, We have developed an online booking system at the Nairobi and Central

Registries. Upon presertation of documents for registration, the documents
are booked onlinz and a. tracking number is auto-generated and forwardzd to
the cusiomer by way of SMS. -8 : ‘ '

in. - The Ministéy is in the process of digifizing land reczords and processes. - »
Automation of the A-Book is part of the dizitisation programme. This system
crfaces.-The intnal interface: will

will have both .internal aud external in:

sl

I . TP N P i R N A Al e ol 3
only be.acezsssible to officers of the Mif stry. The exferral »

W"'T i -
il ce wali be

wean: for dccess by our custeimers.

We are working on the protocols for customer access in the syster. The same will be
replicated across the country

| | Senate Standing Committee on Land, Environment & Natural Resources
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¢) Challenges in getting access to Registrars resulting in inefficient and slow

- resolution of issues and long transactional periods

The Ministry has established customer care desks in all our registries. The
Registrars are part of the staff of the Ministry serving at the customer care desks and

the banking hall counters.

L.

1. We have created a special counter (Counter 9) for clients who would wish to be

attended to by a Registrar.
d) There are instances where the Registrar requires the production of court
proceedings in order to recognise court orders leading to delays in some transactions,
which have already been settled in court
L. Section 14 of the Land Registration Act, 2012 allows a Registrar to call for any

Information from any person in the discharge of their functions. This is part of
the due diligence process on the part of a Registrar in the discharge of

functions under the Act as the orders are not directly presented to them by the
courts
i1 We have had cases where fake orders have been presented for registration and

this is why the Regisirars seek to authenticate or. verify these orders before

o)

acting .<s: ther
e) Lack of effort tawards efficient and effective land administration

I'be Ministry. has made -significant and deliberate efforts to enhance efficiency,
n land administration and Imanagement:

-effectiveness, fransparei:cy and accountability

i The Government has embarked on a programme of digitisation of land records and
automation of land registration processes and related transactions.

We have initiated legal reforms to support electronic 'and registration through

ii.
the Business I'aws (Amendment) Act, 2020. This will sigoificantly trazisforin
end-te-=nd service dejrvery = o . " . :

lii. - Somwe of the business transtormation reforms adopted by the Ministry involyve -

' re-engineering of the prepeity registration processes, which has seen the ;
registral za steps rediice] frort 9 to, 5. This wili reduce the riinhey AF days for,.. -
ICyisiration of Droperty from 73 o 12 A T

v. - The Busiioss Laws ‘(Agnendment) Act, 2020, removed the tequirement for ,

‘ wonsents, land rates and land rent clearance certificates as pre-requisites for
registration

V. Registration and Search fees have been waived

and, Environment & Natural Resources
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We have set up a stakeholder-engagement ‘teéun to coordinate .regular meetings with
stakeholders. This offers opportunity for feedback on the Ministry’s activities and
programmes. The table below shows the stakeholders we have engaged on the

development of NLIMS:

BTO' / STAKEHOLDER I DATE
3™ Tune 2020

Ministry of TLands & Physical Planning — All | 16™ June 2020
Technical Departments

%

1. [ National Land Commission (NLC)

3 Kenya Private Sector Alliance (KEPSA), Kenya | 17" June 2020
Property Developers Association (KPDA)
The Institution of Surveyors of Kenya (ISK) and | 18™ June 2020

/4. |

Land Surveyors Board (LSB)
|
5

Kenya Institute of Planners (KIP), Town and County | 19" June 2020
Planners  Association  of Kenya (TCPAK),
Architectural Association of Kenya (AAK)

6. I'Law Sacicty of Kenya (LSK), Kenya ' Bapkers [ 22™ June 2020 I
Association (KBA) T |
|

Food and  Agriculture Organizaiion (¥ 40), | 23 June 2020

| FIDA-Kenya, Resource * Conflict Institute - : ~

JT(RECONCILE), Centre for.. Minority - Rights |.

,l Development (CEMIRIDE) '

| B : - J
Estate Agents Registration Board (EARB), National | 24™ June 2020

Construction Authority (NCA), Valuers Registration
Board (VRB)

ey = 3 .=y hh—“"hﬁr — = -
“The National ireasury, Ministry of ‘EAC and | 2™ July 2020 {

{

Regional Development, Ministry . of Tr_anspcri‘, ;

Judiciary, Office of .the Dirgetor  of 'Public,l - o

Prosecution’ (ODPP), Information - and ; ! v,
. (I(T‘AJ, f i e / T CR L

I Commnrunication Tecinology  Avthority

[_\_;__:____,_'_l_ *__._ — - r\?[\__?_._;_._.._rm_....::

, Ty = % i . Y -y PRt K I

i-ivthics and Anti-Corruptior Ce niissic (ZACC) and .

l" Kenya Revenue Autiority ZR4) - / . ]
i
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The Ministry has been conducting land clinics to sensitize the public on land

\%8
issues. These clinics have been very instrumental in addressing long-standing
issues

vil. ~ We have constructed and operationalized additional land registries in Ruiru,

Kiritiri, Tigania West and Marimanti.

vili.  We have a service charter that is displayed in all our offices. The document is
also available on our website. The service charter has provided uniform
requirements (documents, cost) and timelines for registration to apply in all our
registries

have a functional Customer Care

amped the Customer Care Desk to
0 receive automated responses on

The Ministry further informed the Committee that they
Desk where public concerns are addressed. We have rev
provide for a toll-free number that enables our clients
Frequently Asked Questions (FAQs). Piloting has been initiated.

The Committee resolved to proceed with report writing since all parties were satisfied and
recommendations to the relevant authorities would then follow accordingly in the report.

MINUTE SEN/SCLENR/120/2020: ANY OTHER BUSINESS;
The Cabinet Secretary Ministry of Lands and Physical Planning was requested to present -
subinissions.on the Péinens and Statements as shared with her oifice, and a r=56

Mationaj Lz»;_ndeommission appear before the Committes to .

MINUTE SEN/’SCLENR/I?J/ZOZO: DATE OF NEXT MEETIN G;

The time being 1.00 pm the meefing was adjourned. The next meeting wag to be called on

notice.
0 N
/
/ .
. .//' j X
signed:, MagiPe—  pue_aosporg. o

SEN. MWANGI PAUL GITEIOMI, MP
- CHAIRPERSON
HTANDING COMMITTIR ON LAND, £ VIRO

NMENFAND NATURAT:

YO Y TR o
 BESQUECES

I
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MINUTES OF THE 26 ™ SITTING OF THE SENATE STANDING COMMITTEE
ON LAND, ENVIRONMENT AND NATURAL RESOURCES HELD ON
THURSDAY, 16" JULY, 2020 VIA ZOOM ONLINE PLATFORM AT 11.00 AM.

MEMBERS PRESENT
1. Sen. Mwangi Paul Githiomi, MP - Chairperson
2. Sen. Philip Mpaayei, MP - Vice Chairperson
3. Sen. George Khaniri, MGH, MP - Member
4. Sen. Mwaruma Johnes, MP - Member
5. Sen. Slyvia Kasanga, MP - Member
ABSENT WITH APOLOGY
1. Sen. Ndwiga Peter Njeru, EGH, MP - Member
2. Sen. Gideon Moi, CBS, MP - Member
3. Sen. (Dr.) Lelegwe Ltumbesi, MP - Member
4. Sen. Boy Issa Juma, MP - Member
IN ATTENDANCE SECRETARIAT
. It Mr. Victor Bett ‘ - - Clerk-Assistant
22 MsrJudy Mdegwa : - wLegal Counssi;.. ..
3. Mr. John Neang's - Audio Recording. ..

' MINUTE SEN/SCLENR/143/2020:  PRECIMINARIES
The meeting:was called to order at 10.30 am by the Chairperson foliowed by a word of

prayer.
l ! i A i

- MINUTE SEN/SCLENR/144/2020: ~ ADOPTION OF AGENDA

The agenda of the meeting was adopted after being proposed by Sen. George Khaniri,
- MGH, M.P. and seconded by Sen. (Dr T slegwe Ltumi<si, MLP. as follows —

Preliniinaries
"Adoption of the agenda;
- Confr:mation of Miattes of Previous Sittings; .

SRS

Censiderstion of the Comunittee Report so-the Petiffon by Kenya Frivate Sectos
Altiance (KEPSAj regarding Jie Lands-Registry processes. : : _ e
Any othei Business; ) o _ r

Date of the next meeting; |

Adjournment.

BTN

LR LT
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MINUTE SEN/SCLENR/145/2020: CONSIDERATION OF THE COMMITTEE
REPORT ON THE PETITION BY KENYA PRIVATE SECTOR ALLIANCE
(KEPSA) REGARDING THE LANDS REGISTRY PROCESSES

The Committee adopted its report with the following observations and recommendations.

COMMITTEE OBSERVATIONS

On the question of Closure of the Central and Nairobi Registries the Committee
observes that there is a possibility of the Mol PP undertaking a phased digitization of
the records so as to ensure business continuity and to limit uncertainty in lands
transactions. The Committee therefore urges the Lands Registry develops a plan for
phased digitization of records in the Lands Registries falling within the entire Nairobi
Metropolitan Area (Kiambu, Machakos, Murang’a and Kajiado). '

‘The MoLPP should set up a mechanism for receiving customer concerns and queries

during the period that the Registries will not be operating at full capacity. Thi may

include the establishment of a customer care desk, utilization of social media platforms
to address concerns that may be raised by interested parties, and establishment of a
customer care email with set timelines for responding to customer concerns.

- ‘The Committee observes that there is need fuill publis: imstitutions to comply with all

e COVI-19 containment measures that have been:put.in-glace by the Government.
}: =4

The Committee particularly takes nots of the concern raised by the Cabinet Secretary

on the crowding of Land Registries and the high risk of spread of the virus in the
Registry as valid and instead should device ways of dealing with the pandemic and lean
towards attaining normalcy and ensure that services delivery is not adversely affected.

Jd A A ~ J
The Committee further notes and encourages the MoLPP to fasten the process of
digitizing the records at the Registry and the laurching of NLIMS and prevails upon the
Mirnistry to stick to their set deadline oF September, 2020. ‘ ‘

O11 the question of Aninulrernit of the Land Regisiration (Electronis Land T ransactions)

Reguiations, 2019 (the 2016 Regulations} & the continued unlav, fis] implementation of -
the Land Information Managem-cnt System (LIMS), the Coirrnittee observes that there °
is need for certainty in land matters and the need to protect lege | transactions, Zrom the
- ned-by-the, digifization procéds Hs fhis s beyond the

FLEAIN &
A 5

pre udices: tiat 1uay be occar
control Hf the parties and pro? .ssionals involved in e 'transactions. .

AL
Cal N R

0 i

The Committee -appreciates the concerns raised by the Petitioners on the Minisiry’s
lack of adherence to the statutory framework on statutory instruments which led to the
annulment of the Land Registration (Electronic Land Transaction) Regulations 2019.
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12. The Committee therefore recommends that-
(a) the Ministry develops guidelines for stakeholder engagement in its
processes;
(b) that all notices issues by the Ministry should allow for reasonable
participation by stakeholders;
(c) feedback on stakeholder submissions should be issued to stakeholders;

(d) the final product of the audit of records at the Lands Registries should be
shared with stakeholders; .

(e) decisions of the Ministry should not be arbitrary, unilateral and haphazard
but should take into account the effect of such decisions on the stakeholders
and mitigation measures should be put in place before such decisions are

taken;

The Land Registration (Electronic Land Transaction) Reculations 2019

13. The Committee recommends that the Ministry urgently address the matters that led
to the annulment of the Regulations so as to ensure that the Regulations are in place

prior to the launching of the elecuomc platform.

14: The Conuniitee theréfore urges the Mlmstry to ensure that the Regulations once
published, are tabled in both Houses of Parliament. :

Administration land registries couztryvwide

15. The Committee recornmends that the Ministry should be stricter with its officers
who are at'the Counties and within to ensure that théy operate optimally-and ensure
they serve all citizens diligently, further the Committee prevails upon the MoLPP to
commence disciplinary action on officers who demonstrate laxity and are involved
in the misplacement of records at ihe Lands Regisiry and 1nves’r* gations cairiec out

by the rcievant Gevernment agencies.

The report was adoptcr’ after having g been pr oposed by S Sen. Slyvm I(‘lSdllGa T\/T? 3nd '

seconded by Sen Philip Vipaayei, N[P

'1\1 vu./i

ATNLG xEN/’SCT L“z{/fcifjf’/‘JZO AN'Y OTEERBEJ‘:’
Tnere was no ofher business discus sed ' ' TR

MINUTE SEN/SCLENR/147/2020: DATE OF NEXT MEETING;
The time being 11.50 am the meeting was adjourned. The next meeting was to be called on

notice.
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| , | |
Signed:._....-_....../. hadete——o Date: _4/08/2020
SEN. MWANGI PAUL GITHIOMI, MP
CHAIRPERSON
STANDING COMMITTEE ON LAND, ENV IRONMENT AND NATURAL
RESOURCES
i A i ! A
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ANNEX IT: - SUBMISSIONS BY KEY STAKEHOLDERS

(Attached separately)
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ANNEX IIT: SUBMISSIONS BY THE PETITIONER

(Attached separately)
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