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t
JUSTIFICATION FOR EXTENSION OF TRANSITION PERIOD AND

MANDATE OF THE TRANSITION AUTHORITY

1. BACKGROUND

The Constitution of Kenya 2010 introduced a devolved system of governance for improved service
delivery and socio-economic transformation. To give effect to this system, a number of
Legislations were enacted by Parliament.

Specifically, the Transition to Devolved Government Act (TDG A) 2012, established the Transition
Authority (TA). The overall mandate of TA is to facilitate and co-ordinate the transition to a
devolved system of government pursuant to Section l5 of the Sixth Schedule to the Constitution of
Kenya (CoK) 2010. TA is required to oversee the implementation of the transition to devolved
system of Government in two phases:

(a) Phase I: March 2012-March2013;
(b) Phase II: March 2013 - March 2016.

2. TRANSITION AUTHORITY MANDATE AND EXPECTED ACCOMPLISHMENTS

Transition Authority was operationalized in July 2012 upon appointment of the members. The
specific functions are to:

(i) Develop framework and facilitate, analysis, costing and phased transfer of functions to
County Government

(ii) Prepare an inventory and audit assets and liabilities of National Government, defunct Local
Authorities and other public entities develop mechanisms for sharing and transfer to the
relevant level of Government and effective management of public assets

(iii)Audit Human Resources of the defunct Local Authorities and National Government and
advise on effective deployment, management, pension and benefits, staff development and
rationalization

(iv)Facilitate the development of the initial county budgets, County development profiles and
advise on a financial management system

(v) Assess capacity of the national and county governments and recommend the necessary
measures to ensure that national and county governments have adequate capacity to perform
the assigned functions

(vi)Establish the status of on-going reform processes, development programs and projects and
make recommendations on the coordinated management, re-allocation or transfer to either
level of Governments

(vii) Assess and classify urban areas and cities
(viii) Provide mechanism for closure and transfer of public records and information
(ix)Facilitate civic education and ensure it is commenced and coordinated

3. a,CCoTvTPLISHMENTS, PENDING ACTIvITIES, TIME FRAME FoR
COMPLBTION OF THE PENDING ACTIVITIES AND ESTIMATED BUDGET

The Transition Authority has achieved its mandate to a large extent despite the challenges
experienced. Annex I provides details of the same.
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4. CHALLENGES FACED IN EXECUTION OF TA MANDATE AI\D EMERGING
ISSUES

Despite the success achieved in implementing devolution, a number of challenges have been

encountered that have hindered the full implementation of said process of devolution.

(a) Inadequate funding to achieve the TA mandate. TA vote was removed and placed under

Ministry of Devolution and Planning contrary to section 28(2)(3) of TDGA.
(b) Unavailability and slow response from Ministries to provide requisite data for TA to

undertake its functions especially information on assets, liabilities and devolved

functions.
(c) Duplication and overlapping mandates between TA and Ministry of Devolution and

Planning.
(d) Political interference especially during the clamour for transfer of functions.
(e) Inadequate capacity: Due to limited resources, TA was only able to bring on board

technical officers in June 2013, almost a year after the Authority was established.
(f) The 'Big Bang approach to devolution' and the time allocated for transiting power,

functions and resources remained a big challenge to the Authority.
(g) Absence of sectoral norrns and standards affected analysis and costing of functions.
(h) Delay by Parliament to enact some laws to facilitate transition activities, e.g. County

pension law, amendment to Urban Areas and Cities Act 201land review of existing

laws to align them with the constitution.
(i) Numerous litigation and judicial proceedings

5. RISKS AI\D IMPLICATION OF END OF TRANSITION PERIOD AS AT 4

MARCH 2016

(a) Assets and liabilities:
o Absence of moratorium will mean a great loss of government assets due to illegal

transfers by unscrupu lous offi cers.

o Lack of audited inventory- country will not know its net worth and assets can easily
be lost.

o The country will not be able to comply with International Financial Reporting
Systems and Standards which require the actual value of the assets and liabilities.

o The audit envisaged in the TDGA is that which audits the assets and liabilities of
both National and County Governments which includes: the Auditor- General, the

National Treasury, the Ministry of Devolution and Planning. These are the public
entities that were mandated in the old dispensation, with the management of public
assets and liabilities. This calls for an independent public entity with Mandate such

as that of Transition Authority to avoid conflict of interest.

(b) Human resources

o Counties will return staff of devolved functions and Local Government to national
governments using the provisions of County Governments Act (CGA) 201l, Section

38 (5). This has the potential of industrial instability and protracted litigation.
o Limited deployment and rationalization activities.
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\ o Idle capacity at all levels and increase in wage bill.

(c) Lack of harmonized pension scheme for county government would delay transfer of
services for seconded staff and may result into loss of pension benefits.

(d) Lack of harmonized pension scheme will delay the declaration of County Governments
as "Public Service".

(e) County government structures are not properly constituted given that urban areas and
cities have not been assessed and classified. This has hampered services delivery,
revenue collection and general growth and development of the cities and urban areas.

(f) Since Public records and information have not been appraised to facilitate closure and
transfer, critical documents and other valuable public records will be lost e.g. log books
and land title deeds etc.

(g) Incomplete Analysis and Costing of Functions will lead to disputes in both resource
allocation and service delivery

(h) The lack of an Operational National Capacity Building Framework, has led to
uncoordinated capacity building initiatives, duplication and unequal distribution of
opportunities for skills development, leading to poor service delivery. Further it makes
it difficult to coordinate technical assistance.

(i) Lack of civic education has resulted in poor public participation and social
accountability which are key in good governance

6. JUSTIFICATION FOR EXTENSION OF THE TRANSITION PERIOD

In view of the above challenges, risks and pending activities, there is need for Parliament to
consider an extension of the transition period for a term not exceeding three years. This will ensure
the completion of the transition process which is critical to the nation in terms of facilitating the
devolved system of government. The compelling reasons for the extension are:

(a) The lapse of the transition period before the completion of key transition activities shall
negate the gains made this far, and further jeopardise the entrenchment of devolution.
Extension of the transition period will guarantee the sustenance of the devolution
momentum.

(b) The end of the transition period will mark the lapse of the TDGA, 2012 as provided in
Section 37(2) and with it all the powers, the authority and enabling mechanisms for the
smooth transition. For example, the moratorium for safeguarding public assets,
rationalization, deployment and transfer of human resources.

(c) The pending work is core and not residual as is envisaged in section l2(b) of Inter-
Governmental Relations Act, 2012. Residual functions are functions left over at the end of
a process. In this case, the transition process is not completed as envisaged by the law.
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(d) The fact that the audit and transfer of public assets and liabilities have not been completed

exposes them to risk ofillegal transfer and subsequent loss.

(e) In the light of the investment thus far, the exit of TA at this point in time, when there are

core pending work critical to successful transition, it will not be prudent and cost-effective

to the country. This calls for institutional memory, technical know-how, experience and

independence which TA has gained over time.

(f) The two levels of government need an impartial arbiter to midwife the transition process

and TA is that arbiter. The role of an independent arbiter during the transition to the

devolved system of government cannot be over-emphasized.

(g) Drawing from the three-year experience in facilitating and co-ordinating the transition

process, adequate time is required to complete the pending work and handle the emerging

issues in transiting to a devolved system of government

(h) The trust and rapport that TA has built with the two levels of government will also be lost in

the management of the core transitional activities that are still pending, if the transition
period is not extended.

(i) There is a need to manage the transition from the current National and County

administration to the next following the 2017 General Elections.

7. WHAT WILL BE ACCOMPLISHED DURING THE EXTENDED TRANSITION
PERIOD

Despite the above achievements, TA has major core outstanding activities which include the

following:

(a) Auditing of public assets and liabilities for the defunct Local Authorities, for the devolved
functions, Ministries, Departments and Agencies (MDAs).

(b) Validation of the inventory of the public assets and liabilities for the devolved functions,

and those of MDAs.
(c) Transfer of the assets and liabilities to the relevant levels of government.
(d) Analysis and clarification of transferred functions as per the Fourth Schedule to the

Constitution and those performed by state corporations including Regional Development
Authorities and Water Service Boards.

(e) Determination of the resource requirements (costing) for functions for the remaining
sectors.

(f) Management of emerging issues from transfer and implementation of functions.
(g) Establishment of the County Pension Scheme to safeguard staff benefits and facilitate

transfer of service.
(h) Assessment and classification of urban areas and cities.
(i) Rationalization and redeployment of staff.

O Establishment of the status of on-going reform processes, projects and programs and

recommending on transfer and management to either levels of government.
(k) Implementation of the civic education curriculum on devolution.
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(l) Facilitation of closure and transfer of public records and information to either level of
Government.

(m)Capacity building of national and county governments.

8. way FoRwARD

(a) Recognizing the gains the country has made toward implementation of the Constitution of
Kenya 2010, and specifically transition to devolved system of government,

(b) Cognizant of the multiple and complex transitions,
(c) Acknowledging the constitutional 3 year transition period and recognizing the reality and

magnitude of the work to be accomplished by the Transition Authority,
(d) Being aware of the risks attendant to non-completion of the transition process,

(e) Desirous to sustain the gains and momentum of devolution it is recommended as

follows:

o That the National Assembly extends the transition period and the mandate of the

Transition Authority for a period not exceeding three years.

o That National Assembly provides the necessary support, enabling legislative
environment, protection and resources to ensure that the transition period is successfully
completed and Transition Authority accomplishes the remaining core activities.
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9. ANNEX 1: ACCOMPLISHMENTS, PENDING ACTIVITIES, TIME FRAME FOR
COMPLETION AI\D ESTIMATED BUDGET

Function l: Develop o frqmework qnd focilitote, onolysis, cotling ond phosed

lronsfer of functiong lo County Governmenl
To be
completed by I

Morch, 2016

30 MillionDevelopment of
Fromework for onolysis
of concurrent ond
residuol funclions

(o) Develop o
f romework f or
phosed lronsfer
of functions to
County
Government

Fromework developed ond opplied

Stote corporotions ond
Notionol Government

One yeor 50 MillionAll functions the Fourth schedule
(notionol ond County Governments)
ond Regionol Development
Authorities ond Woter Service
Boords

(b) Anolysis of
functions ossigned
in the Fourth
Schedule to the
coK 201 0

One yeor 125 MillionThirteen(13)sectors
ore yet lo be costed

(c) Costing of
functions

costing of devolved functions
using historicol budget
ollocotion
Costed functions for five (5)

sectors of nolionol government
Agriculture, heolth,
inf rostructure, environment ond
foreign offoirs

o

o

Two yeors 45 MillionTronsf er / clorif icotion
of devolved functions
performed by Stote
corporotions to County
Government ond
Notionol Government

(d) Phosed tronsfer
of functions to
County
Government

All the fourteen functions
tronsferred in four phose

Funclion2: Prepore on invenlory ond oudil qsscts ond liqbiliries of Nolionol Government, defuncl Locol

Authoritier ond Other Public Entitiee, develop mechonism t for shoring ond tronsfer to thc relevonl
of public osselslevel of Govcrnment ond effective

Six months 50 Milliondoto collection of twenty five of
forty one slote deportments hos
been completed

Sixteen stote
deportments ore
remoining

Prepore on inventory
ond oudit ossets ond
liobilities of
o Notionol

Government

None None 0o Locol Authorities inventories of oll 175 defunct locol
outhorities prepored

One yeor 30 Milliono Other Public
Entities / Stote
Coroorotions

Doto collected for one hundred ond
thirty eight (.l38))

One hundred ond fifty
nine (159) remoining

Two Yeors 1.8 billionoudit ossets ond
liobilities

o None of the invenlories discussed
obove hove been oudited

o forty one stote
deporlments

o 175 defunct locol
outhorities

o two hundred ond
ninety seven (297)

Development of policy
ond legislotion on
notionol ond County
osset ond liobilities
monogement fromework

Porlioment to fost trock
Leoislotion

One yeor

Six months
One monlh

100 Million
mechonisms for
shoring lronsfer
to the relevont
level of
Government ond
effective
monogement of
public ossets

o o osset monogement informotion
system hos been
operotionolized

o Mechonisms developed ond
operotionol

o Developed regulolions on

monogemenl ond tronsfer of
ossets ond liobilities
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Gozzetmenl of
regulofions on
monogement ond
tronsfer of ossets ond
liobilities

Morotorium on
tronsfer of ossets
during tronsition
period

Publicised the morotorium to
ond developed mechonisms for
seeking opprovols for tronsfers
Approved requests for tronsfer
of obsolete/ boorded ond
unserviceoble goods

o

o

Extension of the
effective life period of
the Morotorium to
secure ossels ond
liobilities

Three months Porlioment

Funclion3: Audit Humon Resources of the Locol Authority ond Notionq! Government qnd odvire on
effedive deploymenl, monogemenl, pension qnd benefitc, stoff developmonl ond rolionqlizotion
Audit Humon
Resources of the
(o) Locol Authoritv

Audited, finol report disseminoted None

(b) Notionol
Government

Audited ond reports submitted to
the Nofionol ond County
Governmenf Coordinoting Summit

Stote Corporotions
ond Other Public
Entities
And consolidotion
of ony work done
by individuol
institutions

o

o

One Yeor 30

Advisory Guidelines for tronsition of
stoff to the Counties Gozetted ond
disseminofed

None
None 0odvise on effective

deployment ond
rotionolizotion of
stoff o Focilitoted ond coordinofed

copocity ossessment
o Developed o copocity

ossessment ond rotionolizotion
of public service -(CARPS)
Fromework

o Reloted progrom ond
institutionol orronqements

lmplemenlotion of
CARPS

Two yeors 210 Million

ln close colloborotion with relevont
ogencies i.e. RBA, Treosury, SRC ,
County Governmenls elc, prepored
reporl on the estoblishment of o
County Stoff Pension Scheme

lmplementotion of the
recommendotions of the
report

Two yeors I50 MillionAdvise on stoff
pension ond benefits
for County
Governments

prepored ond submitted fo Senote
the County Government Pension
Scheme Bill

Enoctment of the County
Government Pension

Scheme Bill

/ Porlioment

Six months

Function 4: Fqcilitote the developmenl of the initiol counly budgels, Counly development profiles ond o
financiol monogemenl syslem
Focilitote the
development of the
initiol county budqets

Necessory lows enocted ond County
budget prepored

None None

County development
profiles

County development prof iles
developed ond disseminoted

guidelines for preporotion of county
integroted development plons
(CIDPS) ond spotiol plons.

None

Focilitoted
development of o

Tronsition Public Finonce
Monoqement Low enocted ond

None 0
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implemented
o lmplementotion of

oll IFMIS Modules
o Set up of IFMIS

infrostructure
o Copocity bulding

of stoff on IFMIS

usooe

Two Yeors l0oCoordinoted the initiol roll-out of
IFMIS

Deepened, monitored
ond sustoined copocity
buildino ond tools

Two Yeors

finonciol monogement
syslem in lhe counties

Troined County Stoff on Plonning,
budgeting ond Public Finonce
Monoqement

Funclion 5: Assess copocily of the Notionol ond counly governmenls ond recommend lhe necetsory
meosuro8 lo ensure thct notionol ond counly goyernmenls hove odequole copocily lo perform the
ossigned funclions

Morch 2016 0Functions Reodiness ossessment

conducted ond report disseminoted
Tronsition period end
term ossessment on
uptoke of functions ond
copocity needs (in
proqress)

Conduct ossessment of
County Offices stotus

Two Months 0Stotus ond ollocotion of interim
County Offices to occommodote
County Governments

Two yeors TA to leod the
lmplementotion
during the
Tronsition Period
20 Million

To be reviewed ond
implemented in light of
lessons leorned ond
emerging issues

Assess copocity of the
notionol ond counly
governments to
perform the ossigned
functions

Notionol Copocity building
Fromework for results developed

One yeorlntegroted Perf ormonce
Monogement ond
Accountobility
Fromework for results
Assessmenl of stotus of
devolution ond its
impoct on service
delivery improvement
ond sociol economic
tronsf ormotion

One Yeor

Notionol ond County
Results Reodiness

Concept note developed but not
executed

Assessment ond copocify
building of Citizen
engogement ond sociol-
occountobility
mechonisms in/ for
devolved system of
Government

Two years

Porlioment,
300 Million

lssued Advisories to County
Governments

Focilitote ond ensure
Public Service Volues,
Stondords ond Norms
ore developed ond
operotionolized

One Yeor Porlioment to enoct
lows
30 million

Public Service Volues,
Stondords ond Norms

Function 6: Estoblieh lhe stotus of on-going reform procesEes, developmenl progroms ond proiecls ond
moke rocommondolions on lhe coordinoled monogemenl, re-ollocolion or lronsfer to either level of
Governmenls
Estoblish the stotus of
on-going reform
processes,
development
progroms ond
oroiects

ossessment of on-going reform
processes, development progroms
ond proiects is on-going

Completion of the

Moke recommendotion
on coordinotion ond
delivery mechonisms

ossessment
Six months 30 Million

re-ollocofion or tronsfer Two Yeors 30 Million
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to either level of
Governments

Funclion 7: Assess ond clqssify urbsn oreos qnd cilies
lnitiol Assessment of
urbon oreos ond cilies
using the criterio of
Urbon Areos ond
Cities Act 201 I

Assessment completed ond no
urbon oreo quolified os city,
municipolity or town except the
cities soved by the Act (Noirobi,
Kisumu ond Momboso)

None

Drofted Amendment lo the Low ond
forworded it to the Ministry of
Londs, Housing ond Urbon
Development ond Porlioment

Enoctment of the
Amendment to the Act Six Months Deloyed by

Porlioment

Upon Enoctment of
the Amendment to the
Act

Assessment ond
clossificotion of urbon
centres

One ond o holf
yeors

300 million

Funclion 8: Provide mechonism for closure ond lronsfer of public records qnd informotion
Guidelines on closure ond tronsfer
of public records ond informotion
developed ond disseminoted to
both levels of Governments

NoneProvide for policy
ond operotionol
mechonism for closure
ond tronsfer of public
records ond
informotion

Regulotions ond implementotion
Mechonisms developed ond sent to
AG for review

Volidotion ond
gozettement of the
Regulotions ond delivery
mechonisms

Three Months I O million

Survey on the stotus of public
records ond informotion conducted
in the 47 Counlies ond reports
disseminoted fo the County
Governmenls

Conducted survey of the stotus of
public records ond informotion of
Notionol Government Records in

the 47 Counties

Focilitotion of
lmplementotion of the
recommendotions of the
County Surveys

Complete Stotus survey
of the stotus Notionol
Government Ministries ot
Heodquorters ond
Other Public Entities

One Year I OO million

Focilitote Closure ond
Tronsfer of records
ond informolion

Stoff records on devolved functions
hove been tronsferred to County
Governments

Sector specific progrom
monogement records

Approisol of records
ond informotion to
focilitote closure ond
tronsfer

One Yeor 100 million

Function 9: Fqcilitole civic educolion for citizen engogement ond porticipotion lo ensure civic educqlion
is commenced ond coordinqled

During Phose I of tronsition the
Kenyo Notionol lntegroted Civic
Educotion Progrom provided
coordinolion plotform

The progrom ended in
June 201 3

0Coordinotion of civic
educotion

Term of reference developed for
institutionol f romework f or
coordinoting ond delivery Civic
Educotion ond honded over to
Devolution ond Plonning in November
201 4

Development of on
institutionol f romework
for coordinoting ond
delivery Civic
Educolion yet to be
completed

One Yeor 30 million

Civic Educotion
Curriculum ond
delivery

Civic educotion curriculum, troining
monuql ond informotion, educotion
ond communicotion (lEC) moteriols
developed, volidoted ond reody for
implementotion

Printing of oll the soid
documents
Progrom roll-out

Two years
50 million
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Two Yeors 100 millionDeepen ond scole up
to the whole country

Minimol civic educotion torgeting
public officers ond generol public

30 millionPrinted ond disseminoted limited
lnf ormotion, educotion ond
communicotion (lEC) moteriols

Two Yeors 50 millionlnf ormotion, educotion
ond communicotion
(lEC) strotegy

Developed ond disseminoted to tha
County Governments o doto bose of
civic educotion copocity building
institutions
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