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EXECUTTVE SUMMARY

The spectre of conflict between conservation and d-evelopment has reared its head again in theTana Delta wetlands. This follows a declaration;y il;i;; and Athi nir"rrdr"lopmentAuthority (TARDA) to undertake a sugarcane gro*injarrd rugr;proarction in the Tana Delta.

The Tana Delta wetlands within Tana River district of coast prollrcg is arguably Kenya,s largest,most ecologicallv and biologically diverse, socially r.d ;;;;i;rrrv ir"p"rirririfiiri. corr""ingan estimated area of r3o,ooo ha, the delta supports a gallery of prosystems ranging from forests,swamps' dunes, beaches and ocean._It supporti exotiJprants 
"na 

,.ri.ri;p;;f;;'i;e of whichare listed as being endangered' The delta i.-i-n 
"rrr"ly 

Jrrr"ur"i" the local people who have builtan intricate relationship between their lifestyl". 
""a 

t[" ayJ;;; of the delta,s ecosystems.

Such is the immense value of the wetlands that when TARDA declared that it intended to convertan estimated rz,4oo ha of the wetlands to a sugarcane growing and sugar production, severalvaryrng opinions have been orpressed regarding ih" ;;;d;;.'i't 
"ru 

sentiments have eitrer beenin support of, or contrary tq th; propor"i p-JJ"trrrror"i" ,rpp"" ofthe project propagate theargument that the proposed project-will act ai a factor for a"'"ltop*"rt 
"ira 

t"Lrr-o-lc growth,thus leading to alleviition of_poverty, which iI ;6;; ,;';" high in the area, providingalternative sources of.livelihoods, improving quality 
"rrii" "ra 

r"isin! -"ie;;t f;-f,i standardsamong the area inhabitants. on the other hand, trroie wi*r co"Lary opinion argue that imminentdisplacement, change of livelihood systems and limited 
"E"nt-i-o., 

to environmental aspects of thedelta will have serious immediate and long-term ramifications 
_on the delta, its people andnational Kenvans. Thev believe that this is not the best u." oi th-"'.;;;;;;'dil1ociat andecological)' They believe that these ventures are short term ana *ill cost the Kenyan Governmentand the local people great loss in the long term.

It is a.Sainst the background of th-ese opposing yeys o-n the proposed sugar project, that the KWFconstituted a team o{eynertl and inteiest prfti". i; th;i#"^i'o"provide rir,ir*i*a analysisof the project outlining the inuicate inter-rerationshipletrreen economic progress,environmental consemation and social 
"q"it}. 

-Thir I"i"" presents the results of thisanalysis by the team.

The KWF is a multi-institutional consortium that works to promote the conservation,management and wise use of wetlands and wetland r"rour""r in'r""v". rt " ,"rriis work
il::1"""$.*view 

of published literature on the subjeci;ii;;; Detta, field,risit"lira rroup

while the report details the findings of the analysis work, some pertinent issues stand outprominently.

o Importance of the Tana delta: The Tana River delta is a very unique both for its natural andhuman environment. It has enormousry ai""^9 ;;;;;;*", habitats and species, andexceptional local resident communiti". *ho 
"r" 

int"s;;i;'ah" Delta. It is also one of sixdeltas on the Eastern African coast. How,are *-"r"-*r"*"rd"a in the proposed venture,especially against the background of a number or ro"rn"r .[o.t term investm"it, in tt 
" ""ur,most of which have failed 'o- comply to their initial ouju"t-i""r, specifically in relation to thesocial benefits. Moreover, Kenya'ii a signatory to ;-;;;; of international MultilateralEnvironmental Agreements (Mnas) such as RaiizsaR, cos, gMs etc, hence it would in herinterest to show commitment to the ideatr 

"rpo*ua 
ui til".I't.""ti"r.

o competence of the project proponents: This project i1 b{ng lronted by TARDA _ owing toits statutory mandate, with iriegos Agricolas eipanores sa iiise- a spanish company whosecore business is irrigation pipei, as its domin""t prrt"ur. Hirtori""t circumstances demandthat the ability of TARDAio competentrv r"a"rtit"-,tr.'p.":*, b" 
".s".r"d. 

lhe region is
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a

dotted with previous projects, almost similar to the sugar project, initiated by TARDA that
have not yet achieved their intended goals. It is also an equally worrying revelation that
RAESA has never engaged in irrigation agriculture anywhere in the world?

Project financing: An analysis of the proposed financing mechanism for the project reveals
serious gaps that will render the project very expensive and unserviceable in the long term. It
is therefore important to ask, who is going to bear the debt burden if things do not work out?

There are also many other issues that still remain unclear in relation to implementing the project.
This report is intended to provide some basis for a rational evaluation of the circumstances. It not
only reviews the investment, the managerial capacity, the legal aspects and social impact, but also
highlights the importance of Kenya's largest deltaic area. It aims to help in the decision making
process and would like to ensure that a long-term view is taken at the social, economic and
ecological levels. The KWF believe that this is the only way to ensure sustainable development for
current and future generations. The following recommendations are therefore made;

o The proposed project be stopped until an independent Environmental Impact Assessment
(EIA) is carried out and all development opportunities are explored.

. Other wise-use economic opportunities be explored.

. Proper legislative framework on development processes of mega character be enacted.
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1. Infoduction
The Tana River Delta Iies within the semi-arid area of Garsen, Tana River district, coast province.It.is Kenya's largest deltaic zones. It is also home to r"ri" 

"r 
tn" 

"oonta4.'irrlig"rrou. "rraminority-peoples and provides the essential resources f"r th;i; fivelihoods.-d,;;;;'.perts haveidentified the Delta as an area of international importan"ula"-" result, the area is global prioritywithin the East African Marine Ecoregion and is iropo."J io u" inctuaed on the Ramsar List ofWetlands of International Importancel

The Tana Delta is associated with many unsuccessful multimillion shillings projects and divergentviews regarding the real an_d perceived merits or 
""orornic 

and i.ilr"a"""i"pment andenvironmental conservation. some of the projects eith";-p.;;;sed or i-fr"-"rrt"Jin the areainclude: Global Environment Facility - Tana River Primai" i..r"*u project; Tana Delta (Rice)
J5nqatio-n Project; Industrial Prawn 

-Farming; 
lower rr"" vifi"i" Irrigation s"rrur*; trna DeltaNational wetlands Reserve; Hola-Irrigatiori'scheme; sur, 

-t-*i?"tior"s.hil;;;;g 
others. Itseems' the government and other devel,opment agencies have con"tinually mn i.t" t"""ir" when itcomes to how to utilise the resources within TaniRiver district in orderio benefit the locar peopleand the country at large.

currently Tana and Athi River Development Authority (TARDA) is facilitating a Kenya Shilling z4billion sugar prodqcti_on project ciued 'Tan" b;it" -s;garcane project, or .Tana
rntegrated sgSar Industry and Development Project". aiready th;i.";;osition to themega project citing several factors. These range from liniited participalion-;;J#;;ition of theinterests of the locals in the project develJpment p1o"ur. iai planning decision making andimplementation); limited consultalion with other staiehold;;; competing interests; to limitedgovernmental commitment to discuss and integrate established principie. for-"iu.tainable
development of the area.

The proponents of th-e project believe that the Tana River region lags behind in development andrecords high levels of poverty despite the resource base it is Jnao*ela *ith. E;ph;si, ir'pl""ed o.development and economic grorvth with an agenda of alleviating poverty, providing alternativelivelihoods, improving quality of life and raiJing materiai.trrar.a. of living. others however,argue that with an immine-nt displacement, chang-e in liv-elihood systems witholt real alternatives,the.proposed- project u?-! gnlt impoverish tf,e locals tt"-ior". Limited attention to theenvironmen-tal 
-aspects 

will also havelong-term negative ramifications on the rich Delta with itsdiverse wetlands, unique and rare biodiiersity - iecognisAlniernationally. rt i. i" turn willnegatively impact one of Kenya's greatest arset", for whi"ch tt u Co""**ent ij mandate to manageresponsibly on behalf of all Kenyans.

2, Purpose of Report
The overall aim of the report- is. to provide a balanced analysis of the proposed sugar project,outliningthe intricate inter-relationship bet*een economic progr"r., environmental conservationand social gquity. It also explores the optimum i""estmenio'fp8rLnities for the Tana River Deltain terms of the economic, environmentil and social 

"nuirorrir'"rrl 
It is hoped that the report willprovide a basis for an assessment of the circumstances therefore help in tiru a""irio" on the bestway forward.

g. Approach and Methodology
The p-rocess ofputting together this report has been extensive and the following approaches havebeen followed:-

r. Literature Review
2. Field visits
3. Group meetings at the national and local level

7



The members from the KW'F who were involve in writing the report approached this exercise with
the following questions in mind:-

o As the Tana River Delta is one of six deltas along the Eastern Coast of Africa, and one of
the most unique due to its cultural, social and environmental benefits, is this the best way
to develop the area for the long term interest of the local communities and Kenyans?

o Is the sugar development framework going to take cognisance of the principles of social
justice and equity?

r Is the investment sustainable, feasible and viable in view ofthe recent and current trends
of the sugar industry in Kenya and elsewhere in the world?

o What are the other opportunities for long term sustainable development of the Tana River
Delta i.e. Tourism opportunities, international recognition of the Delta's unique resources.

Literature Reuieus

There exists a wealth of information and knowledge about the Tana Delta and the sugarcane
industry in Kenya and internationally. Much of this information is well documented and easily
accessible.

Documents were collated and contents as regard the subject matter and issues at hand analysed.
The information was elucidated from published, unpublished and on - line sources. It included
Soverrrment reports, research work as well as various proceedings of previous meetings. A
reference list is provided in Appendix r.

Fteld uisit
In response to the concerns raised by the local people and environmentalists, a multi -
institutional team comprising representatives from University of Nairobi, Kenya Wildlife Services
(KWS), Kenya Marine Fisheries Research Institute (KMFRI), National Environment Management
Authority (NEMA), Coast Development Authority (CDA) and East African Wildlife Society
(EAWLS) undertook a reconnaissance to the Delta between December 6s and 1oth, 2oo4. The aim
of this visit was to gather information from the local level with regards to the planned project i.e.
the perceptions and the issues.

The findings confirmed that there was growing concern that the project was going to have a
negative affect on the socio-cultural, economic and environmental environment. The local people
expressed their fear of losing access to their livelihoods i.e. pastoralism, land and water. It also
became clear that the process followed by the proposed project had not sufficiently captured and
addressed the main issues of the local community or the Delta's unique environment.

Grouptneetings
Following on from the multi-institutional team visit to the Tana River Delta, a number of
meetings were convened under the auspices of the KWF by the Tana River Technical Group. Most
of these meetings took place at the offices of the East African Wildlife Society (EAWLS), Nairobi -
the secretariat of the KWF. A sub-technical group concerned about the institutional and legal
issues, met at the World Wide Fund for Nature (WWF) East Africa Regional Programme Office,
Nairobi. The dates of the meetings were as follows:
I. December goth, 2oo4
II. January 7b,2oos
III. January zf ,2oos
IV. rTtl February,2oos
V. 3rd March zoo5
VI. r/r March zoo5

The meetings focused on the project, the Tana River Delta, the people of the Tana, the importance
of the Delta, the issues and the best way forward. It is from these discussions that the report
became a reality.
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In addition, several community group meetings at the Delta took place. TARDA convened acommunity meeting on 9tl Decembet it Trrr" o"etta trriiation eroject sit", to a["us. the project.Following this and the multi-institutional g.oup 
"i.iii"'D;;-"',"bd ;1"|g" ";".il;; workshopwas organised by the community on rebiuary_ rr;, ,ooii, Garsen. it 

"r" *""tirrgs with thecommunity and/or focus groups of farmers, h,erders, i"ra"i"., gr*rnment officers and civil societyorganizations helped-at eitheipresenting or ar"r*inl-ir.rZJ"r relerance. Th;;;;rg, were animportant tool for information gathering"ab""ath;;;:;.i, 
""ri-".ity and environment.

In addition, on February..rol ?ogq, a public talk was convened at the African Medical ResearchFoundation (AMREQ hall, Nairobi. the guest speaker *r. tt" Managing Director, TARDA whopresented "the Tana Delta Integrated Suga-r l"au^stry oe""ioprr-""t project, to a wide audience.

It is through the literature research, field visits and formal and. informal gatherings that most ofthe information was gathered for this report.

4. The Tana Delta
The Tana River Delta is a unique natural and human environment located in a semi-arid area ofGarsen, Tana River district, coist Province. It is o". or tt 

" 
.i*-Jeltaic areas off Eastern Africa andis Kenya's largest deltaic zone. It is also home to-ttre inaig;nous.and minoritygroups includingthe orma, wardei and Pokomo 

-peoples and pr""id;th;-;3;;;al resources for their livelihoods.It is also an area of internatiot 
"ii-portrrrce 

and identified byl*. zo experts as an area of globalpriority within the East African Marine Ecoregion. - - -J - '

The striking feature of the Tana Delta is the prodigious variety of its wetland habitats and therichness of its biodiversity. The area extends r;.1h;iil"'ir"r'u",irnal primate Reserve to theShore at Ungwana Bay. The western boundary i" th;-il;lidi _ cr.."n _ Hola Road. Thecoastline stretch extends from_Kipini to Mto - Kilifi at the-border of Malindi and Tana Riverdistricts' This area is estimated tdbe about r3o,oooha of which 69,000 are regularly inundated(Haskonnin g, rgg4). The. area supports a wili g'rri""y 
"iir.u.i. ur"t"a by floodplain forest withpermanent swamps' At the mouth of River ranl there is a *iae coverage of mangrove swamps.All the members of the mangrove family fpylrd 

"b;; th; K"r,yi., cor.t are represented here. Thesand/beach and dunes wit[ associate thicket r"d."*u-"iu part of the deltaic system. Thefreshwater flood plains create rich grasslands;.g"d uv r,r"ar ri;;;;;h##;i"nt oxbowlakes and ponds also dominate tt 
""*"ttrna. ""orly.i#. 

'ih;;"il, supports uncounted prant andanimal species, some of. them endangered on " *o.fa ..rr" The Tana delta coastline is astronghold for endangered marine turtlJs an{ giqhting;";;; critic_ally endangered and rarelyseen dugong. The delta wetlands contain t ig-h "oi""rr;;d;;r of fish and witerfowls, bothmigratory and residentJhe forests are byand^lirg;i";G;;;;. jt i. ar," no.rr" ort*o uiraurrg"r"aprimates - Tana River Red colobus and'th_e creJted d;;"b"y Monkey. other wildlife includesbushbuck, buffaloes, baboons_, sykes and v:ry."t *o"k;t;, ;;terbucks, topi, zebras, rions, andhyenas, hippopotamus, the Nile crocodilelnd nf"pnr"l".'
The Tana Delta is immensely valuable to the local people who have built an intricate connectionwith it' The production sysiem. and livelihood 

"r'irrJ -":"ia, , the delta,s communities arelinked to the dynamics.and functioning of the river - *"tr"ria, utosystem. The delta is extensivelyused by pastoralists who graze their c"attle in the areas ;;;JA" floodplain. It is a dry seasongrazing fallback area to many pastoral communities some of;L; came from other districts suchas Ijara, Lamu, Garissa and wajir. The regular inundatiln ;ii-h" delta supports crop farmingagriculture and fishing too.

Until now, the Delta's lrture is- undecided, with various institutions and groups proposing andeven implementing projects with uncertain consequences. TARDA started to develop the delta,seconomic potentiar, Kenva wildrife service (Iffsi;t;tir9;;;ps such as Bewt-chave optedto supporting environmental resources conservation, and. 6trr.r. are opting for large scaleagriculture, industrial aquaculture and tourism. At stake ,r. -"ny.ompeting interests as regardsthe Delta's best use. A developm""t 
"g"na" 

io. ii,;;;;;ffiit" in,o consideration an these
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interests. Significant to any decision-making for this area, especially where mega projects are
anticipated is the question of sustainable development within the framework of established
standards and practices around the globe. Past options taken by development agencies for the
area demonstrate failure of appreciation of certain ofthese practices.

S. Legal Principles for Sustainable Development

Proposals for development projects, particularly those that are large in scale, present many
challenges for decision-makers, including the need to weigh and consider many types of impacts
and costs, against the range of benefits that will purportedly accrue from the project. The
difficulties are exacerbated by the fact that many of those who are most affected by the proposal
will not be able to speak in their own interest. Yet the protection of these interests is one of the
ethical and legal mandates imposed on decision-makers.

International law contains a series of legal principles to help guide persons charged with the duty
to determine the merits of large-scale project development. The IUCN Law Commission and the
International Council of Environmental Law, assisted by the IUCN Environmental Law Centre
developed the Draft International Covenant on Environment and Development. A series of legal
instmments now exist, which provide decision-makers with necessary tools for fashioning
equitable and fair judgments on whether and how to proceed with development projects. Certain
of these principles have garnered such universal support that they have been customarily
accepted as international law, expounded and clarified in international treaties, declarations, and
resolutions. Laws, guidance and practice at the State level can then utilize these refined concepts
as essential elements for national decision-makers.

P ertinent Guiding Principles

. Enuirontnento,l hurnanrights:
Decision makers must recognize that the enjoyment of basic human rights is dependent on the
continued existence of a salubrious and ecologically sustainable natural environment. Most
indigenous peoples and minorities who suffer marginalisation from mainstream economies are
likely to have their human rights violated because of the intricate relationship between their
social, economic and cultural livelihoods and the environment.

o Inter-generqtional & Intra-generg,tiono,l equity:
"The environment is not an abstraction but represents the living space, the quality of life and the
very health of human beings, including generations unbora." Decision- makers must ensure that
the needs of the present do not compromise the basic needs of the future. Basic needs, in a
biological context, may clearly include the maintenance of life form populations at levels sufficient
for their healthy surwival, providing special protection for rare and endangered species; utilizing
natural resources in a manner which optimizes their use while minimising damage from that use,
and controlling consumption. Moreover, the principle of intergenerational equity emphasizes that
the value of biological resources cannot be calculated simply in terms of present uses and
expectations but possible invaluable use in the future should be considered. Decision-makers
must also ensure that their decisions do not disentitle the current generations of their right to
livelihood. Thus ensure that there is social justice in all development projects.

o Right to deueloprnent:
It is a means through which every individual may improve his livelihood and support his family
and for every community to find mechanism to sustain itself and its people. Sustainable
development therefore is essential both as a means of enhancing environmental principles and
ensuring that the right to development has meaningful long-term benefits for people it was
designed to protect. Under the Rio Declaration, all states have the obligation to cooperate in
eradicating poverty, as an indispensable requirement for sustainable development, in order to
reduce the disparities in standards of living and better meet the needs of the majority of people of
the world.

l0



.. Fair &htfortned Decisions:
Decisions must be fair to all affected persons, and based on sufEcient knowledge to ensure thatthey represent a rational determinau.i" 

"r 
trr" ulr"ni, 

"*'", "sks 
and out;;Z;,-;nd properlyrespond to all known and knowable factors. rn" r"q"i.u-"ni for an EIA ensures'that decisionsreflect the best and most appropriate .toic".. llo=nr":#'.n"rld be implemented before itsimpacts are taken into account. it i. ,r.o tr,9 

"urii{tiri, i,pon aecision-makers to ensure thataffected persons hlve.an.opportunity to voice tt""i. .orrc'"-s. Decision-makers must utilizewhatever resources to obtain;clear understanding 
-"-f 

th;p;;;;sed project and its possible effectsprior to Bving any binding permission that would"allow tlie p'ro.1."t to go on. where full scientificcertaintv is lackins, it shouid be decided wr.".*,"r;;;;;iJi;utd be delayed, or conditioned onadditional protecti"ve measures to avoid/minir"t; tf"1h;;t"t'o-peopte and the environment.
o . pollllter-parys principle:

That the polluter shbuld be liable for '!e various kinds of -harm he causes including theresponsibility to undertake measures to minimize ; "li;;;r;" harm, and the principle that allthose who cause damage must restore the environment to its former state.

. Right to participate:
Three critical objectives of-this principle include: qri.g affected individuals a forum for learningabout potential changes affecting theirlirres,.a"qi* p;;;rrting tt"i, positions and informationconcerning those impacts; ensuing proper le-gal pil;;;;'lre undertaken to ensure that noharm to individuals or their b"rd.fi[[. ,"dpr5p"rry;;; unwittingly, or without properconsideration of theseimpacts and/or"*pun.rir."i *i;;;;ropriate; and providing decision-makers with the widesf possible iniormational basis ior-'trr"i, decisioni, by encouragingparticipation by a broad ringe of impacted or interestea pr*iu., *ho 

"ar'.hire-specializedknowledge and concerns. Rec-ent 
""."r'oi-iiri; ";;;#"[ii {r-"; ;shd iiJi"""t" that anyperson representing children, and the unborn, u""" ."i.""i.;rr;th"rH;il;;ecies has alegal right or perriission.to'participat"'i" a.""iri;;;;il;; iro.u.r. The government has anobligation to encourage pubric partiffi[o" going uetond me?e'puuric comments.

M e anin gfitl C onsult ati on :
I f" to public. participation is the princlple. of meaningful consultation with reference to EIArssues' At a minimum, to ensure tirat afl trror" 

-*rro--irJ'ri""t"a 
have been consurted in ameaningful way, decision-makers should nna .nuun.'"r!"!,r.g *tether their consultation withaffected people (both direct .anf tllouslrthe EIA pro"...i-[^r'been genuinely meaningful. Legalprocedural principles can help in this clontext to eisure that, as in judicial proceedings, decisionson EIA are only taken based .rpon a transpa.rent record, at which all sideJhave had-a chance toreview, and where they request to pose questions.

6' Development projects and indigenous peoples and minorities
Indigenous people can be identified in particular geographical areas uy t!" presence in varyingdegrees of the following characteristi".l a 

"tor" 
itti"rril"i tl ancestrar territory and to thenatural resources in theie areas; self identificatio.l"Jla"run.",ion by others as members of adistinct cultural Sroup; an indigeno5 r""l"rg", often airereni irom national o. otrr",.iurguages;

i[:*ffJ.f 
customary, social and politcaii".tit ti""r;-"iJ'p"i-r.lv rrl.irt"nce o.iented

when one reviews these characteristics of indigenous peoples as recognized by InternationalProtocols and conventions, it is evidentlv.t".q.grf tr* plJt-o'.r"ti.tr, hunting gathering and fishercommunities of Tana River (i.e. o"-"""na w"il;i;-fi;i;ffi;luur,roy"y") meet alt the fiveconditions of indigenous peopie.

Existing International.standards on Indigen-ous people and even the worrd Bank,s operationarDirective 4.2o are riving testimo,i". oi'.ffo1 ;ie;-l;;r;*,"fi"'i*iirirjinrlor""r, 
"rusovernance rights of indigenous communities. Specificart, ir;w;;';;i;;r:r i'.lt"ia., tr,"tprojects that adversely iffect ,"a rr"trii*fv i-p".i-"i';; ;" to affect the well being of
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indigenous people in their ancestral lands should not be funded or supported. Further the
principle of 'prior consent' and "free and informed participation" are obligations imposed on the
international community by ILO Convention 169 in relation to development processes that have a
bearing on indigenous communities. In addition, Articles zo and zz of the African Charter
emphasizes that all peoples shall have the right to existence and to the social, economic and
cultural development of their own choice and in conformity with their own identity. An
indigenous community without a home, and culture will soon loose its language and become
extinct.

Z. T?re Current Invesbrrent

Sugarcane farming draws heavily on natural resources to create significant social and economic
benefits. If the industry is to prosper in Kenya it must respond to both medium and long term
risks and threats to viability.

Legal and Institutional Framework: The proposed sugarcane project is to be undertaken by
TARDA and RAESA. Although there are other players, they are not viewed as lead agents in this
project. Below is a brief assessment of what these two entities are.

Tana and Athi River Development Authority, TARDA: TARDA is a public, statutory body
formed under an Act of Parliament (the Tana and Athi Nver Development Authority Act (Cap.
443 of the [.aws of Kenya). The Authority is a body corporate that is capable of suing and being
sued. It is mandated to carry out its activities on an area of land measuring approximately
loo,ooo krnz of the Tana Basin and B8,ooo kmz of the Athi Basin. This area has a population
estimated to be over rr million people.

TARDA's functions are enumerated under section 8 of the Act and include: to advise the
government and respective ministries on all matters affecting the development of the area
drained by, and bounded by, the water sheds of the Tana and Athi Rivers and their tributaries
including the apportionment of the waters; to draw and keep up a long-range development plan
for the Area; to carry out studies, surveys and assess alternative demands on the recourses e.g.
land, electricity, irrigation, wildlife and other resources and to recommend economic priorities; to
co-ordinate the various studies and schemes within the area so that human, water, animal, land
and other resources are utilised to the best advantage, and monitor the design and execution of
planned projects within the area; to monitor project per{ormance in the Area, improve
performance in the future; to set up effective monitoring of the abstraction and use of water; to
establish data on the use of water and other resources in the Area for efficient planning of the
area; maintain liaison with government, private sector and foreign agencies in the matter of
development of the Area; to assist operating agencies to secure loan funds required; and finally, to
cause the construction of any works necessary for the protection and utilisation of water and the
soil ofthe area.

Analysts observe that by change of Government policy in 1988 and subsequent power sector
reforms, TARDA lost some of its core functions and assets. Power distribution was assigned to
Kenya Power and Lightening Cooperation (KPLC) and power generation assets to KenGen. The
problem later was compounded by the enactment of the Water Act 2ooo, which did not make
reference to TARDA in terms of water use within Tana and Athi River.

An internal analysis of TARDA indicates some major weakness ranging from inadequate technical
staff; weak administrative procedures; weak financial base; to weak monitoring and evaluation as
well as limited reporting and feed back system. All these challenges have put into question
TARDA s relevance and continued existence.

Reacting to these challenges, TARDA's management, in June 2oo4, put in place a lo-year
Strategic Plan zoo4 - 2oo9. Looking at the strategic objectives 4,6,7 and 8 TARDA states that it
will seek to rationalise existing projects; incorporate community participation; put emphasis on
programmes, which address and benefit the vulnerable and disadvantaged groups. However,
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among the activities- envisaged in the strategic Plan the sugar project does not featurenotwithstanding the fact thaithe investment opportunity surfaced at the same time when thestrategy was being designed.

TARDA\ Deueloprnent hoj ects
since its inception over 30 -yeqr! ago, TARDA has planned and implemented many projects,including but not limited to the folofrng:

i. Masinga Multipurpose Reserviirii. Kiambere Reservoir and Irrigation project
iii. Masinga Irrigation project
iv. Tana Delta Irrigation project

Projects specifically targeted for Tana Delta by TARDA included: -o Tana Delta Irrigation Project for paddy and establishment of raw rice mill and marketingsystems.
o Protection of water sources, wetlands and biodiversity program, including endangeredspecies such as rare birds, turtles and monkeys . -----r

o Delta wetlands ecotourism project to promote sustainable development, conservation andprovide income-earning opportunitiei for ttre locat communities.o Water resources development through water wise use au/areness and advocacy.The majority of these projecti have either-stalled or raised 
" 

tot or human and environmentalconcems.

Riegos Agrtolas Espanoles sA (RAE1A) spain: RAESA is. a private entity with spanishorigin' Its core business is manufacturing.ang .rpprv 
"rl*igation tecrrnob;;;;l'systems anaequipment' It has z factories in spain and I in arsuifi;a, M!*i"1 

"na 
srazil,on?i" #n country.(Tana Delta sugar cane Pre-Project eugusi zoo+). It selis the irrigatio" 

"q,iip-""i ii ,nor" thun5o countries including Guatemala ana cnite.-RAESA aoer-"ot seem tb have any directinvolvement in sugar cane production, management and marketing. It does not have the technicalcapacity and competence to undertake the fie]ld proauction, fri.o"o*v and cane production, milloperations, manasement practice and marketins). rhe comb;;];; fd; i; i" ;pitliii-p.or,"_"r,tof irrigation equipment and technology.

8. IheProposedSugarcaneproject
The project is to be located at Garsen, Tana River district of coast province. The proposed projectwill cover an area of tz,4oo ha of estate sugarcane-fa-rmi"s 

";a a further 4,ooo-ha gater) ofsmallholder sugarcane blocks all under 
^cirtrolled 

rrr-lig.-'r"itially (october, zoo4), theproposed project was called'Tana Delta sugarcane ir_;j;&". However, by Febmary zoo5 itwas changed to'The Tana Delta rr_rtegrated_sugarrnl-;"ry o"r"tolilrt-p;;J;ct., This

iX:irl1,:"ocipation 
of another multimillion ri"uito"t pro:ud. The objiectives;i-ti," project

i: To provide new source of revenue to TARDA and communities resident in the area.li, To provide new employment opportunities (zi,ooo:"-U. *iU U" 
"rurtua).iii' To save the country foreign exchange throuih"import-."u.tit"tion on iniustrial sugar.iv. To earn foreign exchange through iivolve-i"t of"*urhotau"r.

The proponents of the Project take cognisance of the Kenya Government Economic RecoveryStrategy for Wealth and Employment CrEation 2oog _ 2oo7.

The budget for the investment is estimated at z4 billion Kenya shillings (uSD 3zo million). Thefinancing of this projectrlrill lr.s"ty come from'the **"t;;;p. other nnaicial-institutions,which have not appeared in the briefing documents, includi"ng irr" coopur^tir" s""k 
"r 

Kenya(allegedly) will meet the other costs.
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Project Sutrnlnany

The following is a summary data of the intended project:
Total area: p,4oo ha
Number of sub areas: 35ha
Size ofthe sub areas: S4o ha
Auerage number of plots / sub areas: t8 ha
Water source: riuer canal
Maximum uater flow requested : 4z.7oom/ S hour
Number of pumping stofrons: 35
Dailg maximum irigation necessities: 4.81mm
Irrig ation sqstem : sprinkler
Layout: triangle Az x 8)frame
Area around Garsen is excellentfor sugar growing offering 3o3 SCD's
Feasible (if proper fertigation and maturation techniques used) to haue g good crops
euery tLDo Aears.
Planting can be carried out at anytime of the year.
Tana sugar delta luuill grous day and night.
Sugar millfactory raith capacitg for to,ooo tonnes per day of sugarcane.
Sugar mill using Brazilian knout- hou.
Project output: uhite sugar loo,ooo tons and industrial sugar among others.

g. The Dynamics of Sugar Production and Trade
Global Leuel: About 12o to r3o countries in the world produce sugar. The annual production is
r45 million out of which 6o% to 7o% is produced from sugarcane.

Brazil is the world's largest sugarcane producer; however the majority of the cane is diverted to
ethanol production rather than sugar production. Its sugar production potential remains high.

Thailand's sugar production was projected to grow zzg6 over the period tgg4.g5 to zoo3/o4.
However poor weather and insect problems have hindered cane yields in recent years.

Cuban sugar production has continued to fall since r994/9S. Between r99o and 1994/95 there
was a fall of 6o%.

Sugar production in the European Union and China has continued to drop. The USA sugar
programme is a classic case of concentrated benefits and diffused costs. A small number of
sugarcane growers receive enonnous benefits while the costs of providing those benefits are
spread out across the U.S. economy. The sugar lobby in the U.S has been a major financial
contributor to incumbent politicians. It is argued that the U.S sugar programme has always been
a wasteful and unfair taxing to the American consumer and sugar-using businesses to protect
relatively well connected growers.

Notional Leuel: Currently Kenya's sugar production capacity stands at about 4oo,ooo tonnes a
year against a consumption volume of 6oo,ooo tonne. The deficit of z5o,ooo is imported mostly
from COMESA region (The Daily Nation r5th March zoo5). This is crippled with low efficiency
and productivity for example cane production in Nzoia Sugar Belt has reduced from 6o tonnes an
acre to about 15 tonnes (The Standard, t4s March 2oo5). On the average the sugar yield in Kenya
is very low, it stands at about 35 tonnes of sugarcane/ha. Compared to COMESA countries sugar
price in Kenya is high. COMESA countries sugar is 4o% cheaper than local grown and produced
sugar. Currently the Government of Kenya has imposed a 4 year COMESA sugar import regime.
This regime safeguards Kenya's sugar from external competition. However, the import regime
expires in October zoo7. The Proponents of the Tana Sugar Project argue that the Tana Sugar
would be much cheaper than the COMESA sugar as such it is envisaged that the project once

a
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imple-mented will prevent the influx of cheap sugar in the country once the CoMEsA safeguards
are liftedin vear 2oo7. will the Tana-sugar.bechEaper and pr""L"[ influ* of ched;;;. given thetrends of both production and trade globalisation mentitned earlier? U6;;:;thers, thesugarcane project must be subjected to the principles of sustainable aerretopment- 

---" -

ro. Emerging Issues
Many stakeholders are raising concem over the.proposed project. proponents look at the project
tof " 

purllY economic point of view while_their oipone"tr ;;k whetirer tr," pr":"Ji. the mostviable considering principles of sustainable development. The issues raised r""i" f"orni'
' Th9 sugar investment itself; its interest and sustainability in terms oflconomic benefits

and technological input.
r Environmental concerrls: technolory, biodiversity, wetlands, water supply, andEnvironmental Impact Assessment e.t.c.o Social justice, Iand ownership and human rights.

Sugan Inuestrnent
sus-a1 in-dustry is at a- major junction in its on going development throughout the world, andTARDA bears the burden to convince that its go"l ir t-o apply itr r."o* rro;il;;iil"'maximumyield and best returns on this form investment. There is'already u fi-it"a'p.ot""tion frominternational trade and what is purported to be a'comrpted price" for *;rld;;;; markets.currentlv, coMESA countries sugar is far cheaper than- lotal suiar. The "h"ii;;;;sed by theproposed-project is one to consider carefully at what might happei when, for in.tr"rr"i the current
safeguards end in zoo7. will the Tana Delta sugar.rrruk"nyif"om suchfree trade competitions?This must be done in light of the experience #th.the sugarb"lt;iw;.i;;-i<""vr;a Nyanzarespectively. Will the project survive in the medium 

"ni lonj t"rm to such market risks andthreats?

It is acknowledged in the sugarcane producing countries that the sugar industry must accept thatpotentially the most important rule of the garne is that it must have [t 
" "o--r"ffi consent anaacceptanc€ of its perforlnance because without that the industry *iti *."iy nlt .r*i,,r"(independent Environmental Audit of the sugar Industry - ,rrtad, .lrr.r" zoo+).

Enuir onment al cozr,c srns
Like all investments in the Tana, the sugar industry is dependent on the Delta's resources. For itto be considered a successful investmeit the project mrrst [arr" a sound understanding of theenvironmental issues. Issues raised relate to soil, water, plant and animal rp;"i*;;ng others.Similarly, being an area of high biodiversity and an.area r'ecognised 

""tio"rit-y-r"a 
inlernationallvfor its unique and outstanding flora and fauna, the enviroimental issues ;".4 il;;.essed interms of what benefits and losses the proposed project might brint.

Previo-us projects in the area have not only caused the reduction of water volume in the TanaRiver but resulted in tq change of tlre river course-from orru foint to another ;;;. ; period oftime.thus. interfering with.the flood plains and the riverine ro.,r'.i rrruitrt ;;;"1;;;;he unique
biodive-rsity in the area. The area is ilso home to two rare and endangered p;;ri;r;"cies, thecrested Mangabey and the Red colobus. These two primate speciel tra.rre ueenlhi rocus ofprotection under the world Bank biodiversity protection project. ih"y r.u th""gh|i;-hive built aclose relationship with human existence and iheir 

"orr"*trltion is high where for example thePokomo community lives. Pokomo's oral literature demonstrates that"they fr"""-fi""a *ith themonkeys since time immemorial. with an imminent displacement of the peoples und irrt"rf.r"r.uwith the rich ecosystem the endangered species will soon be lost.

Technology:
A study around the world conducted by CABI - wwF to determine the environmental impact of
sugar. particularly related to-irrigation technologies raised a number of pertinent issues. The useof irrigation technology produces environmentaf impacts through the lois of wate.. ro, irr.trrr"",
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the study states that overhead sprinklers and surface flood furrow are the most inefficient. It also
states that only 3o% to 35% of the water withdrawn for sugarcane farming reaches the crop and
the rest is lost from irrigation. In the Amaravathy river basin, India the water application in
sugarcane cultivation was 28% higher than the recommended level. In Mackay Australia the study
states that irrigation of sugarcane resulted in additional runoff and deep drainage. This amounted
to z9% ofthe irrigation water applied. In the Indian state of Maharashtra, sugarcane coversjust
3% of the land yet covers around 6o% of the state irrigation supply and is a cause of substantial
ground water withdrawals; the water table has dropped in places from r5metres to around
65metres in the past 20 years.

The study revealed that the cultivation and processing of sugar produces severe environmental
impacts through the loss of natural habitats, heavy use of agro chemicals, discharge and runoff of
polluted effluents. All these lead to the degradation of soil, water and air resources as well as the
degradation of downstream ecosystems.

Further, irrigation causes soil salinization and inadequate drainage while use of fertilisers
increases soil acidification. At farm level, sugarcane estates have caused species and habitats loss.
On landscape, irrigation impacts have been felt on downstream ecosystems particularly through
runoff of polluted effluents and by the alteration of natural river flow regimes.

Enuironrnent al hnp ac t Ass essm ezr t;
Crucial in addressing environmental issues is having an Environmental Impact Assessment. A
good EIA is one that is in tandem with proper planning and decision-making process in terms of
timing and content. The timing of EIA often determines its pulpose, scope and outcome. TARDA
has not carried out an EIA to be fully convinced that this is a viable project. TARDA's proposal
anticipates that the EIA will be conducted as separate and apart from the planning process. If so
done, then there is a likelihood that that the EIA will fail the test of impartiality/objectivity and
may not be considered by many as having contributed meaningfully in any way to the planning
and decision-making process.

Int ernational O b lig ations :
Kenya is signatory to some of the most important international treaties on the environment
including the Ramsar Convention on Wetlands and the Convention on Biological Diversity among
others. As a result of which it is under obligation to carry out activities that comply with the
respective provisions. Tana Delta being a wetland of international importance (or so proposed)
places the State of Kenya under international scrutiny on how it intends to promote and protect
the Delta for degradation. It is a pity that Tanzania, learning from Kenya in ryg7lg8 when Rufiji
delta was threatened has now declared the Rufiji delta a Ramsar Site, giving it a unique
international recognition and enhancement for its conservation and sustainable use.
In the face of the Sugarcane project, this should be treated as a serious matter. With the perceived
serious environmental concerns to be occasioned by the project, alternatives must be given
consideration so as the State of Kenya fulfils its obligation to protect the environment/Tana Delta
and ensure sustainable development of the area. Critics now observe that TARDA's current
proposal for sugar has neither identified other options nor is it facilitating any alternative choices
- either to utilise the land with a more favourable project or relocate the sugar project away from
the Delta. Apparently, the industry has not demonstrated environmental sustainability and has by
and large not been able to demonstrate a commitment to and a continued improvement in
environmental performance.

Socicl Justice oind Equity
Issues of social justice and equity are multi-faceted. From the content of highlights below, one will
appreciate issues of historical injustices with regard to land ownership, exclusion in the
development process, failure to recognise international standards with respect for minority and
indigenous peoples' rights etc. The question of poverty emerges as a result of many other
violations whose effects may outlive the current generation.
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a Land. question: The land in question measures approximately z9,ooo ha. TARDA
cl-alms legal ownership of the land having been granted i 45-year lease by the government
of 

-[(enya in January 1995 through Letter of Allotment Reference No. ro-OZgO.-The land is
still not surveyed. The letter of Allotment was made under the provisions of the
Government l^ands Act (cap. z8o of the l,aws of Kenya) and title was tb be issued under
the Registration of Titles Act (cap.z8r) or the Registered Land Act (cap.goo). The land
1va9 s9t aside for agricultural purposes of which TARDA started by eitaU[sning an
irrigation scheme. A larger position of the land was goverrrment land with a small pirt of
it being trust land but set aside for government use under section rr8 of the Constitution.

On this land, local indigenous and minority communities too have been deriving their
livelihoods since time immemorial. They have established villages, namely, the villiges of
Sailoni, Kulesa, Vumlee, Hewani and Bandi Qand here is earmirked for tire revival 6f the
ric-e project); the villages of Galili, onkolde, Gomesa, Nyangoro, Moa and Dida; and the
villages of Garusuota, Kifua, Hemani, Arithi, odhole Oand here is earmarked for the
Sugar project). Their socio-economic and cultural activities - pastoralism, hunting
gathering, fishing and small-scale farming, are closely linked io the land and its
abundance. As matter of fact, the communities believe they own the land. However, none
of them has ever received legal title either as an individual or group. Their interests
therefore are based on the principles of equity.

One of the special conditions in the Letter of Allotment was that TARDA meets "all
necessary compensation in connection with the displaced squatters on the piece of land
T hT already been agreed." The squatters referred to herein simply mearri the persons
(in this case the indigenous peoples) who do not have the legal-title to the tand. ttre
question that arises is whether compensation was ever made (which is denied) to these
peoples' If any compensation was made, was it adequate compensation taking into
consideration the social economic and cultural practices ofthese peoples?

Iluman rightsz As indicated earlier, the land under TARDA's ownership was largely
government land and a small bit of its trust land. Government land could be eilher
alienated or un-alienated. Un-alienated land means land vested in the government of
which no title has been created to a private person or any other entity. Alienated land on
the other hand means government land which has been reserved for the use of
government institution or set aside for the use of the public or leased to an individual.

Trust land is on the other hand land vested in county council and used for the benefit of
ngople ordinarily resident in that county council. In so doing, regard is given to the
Af-rican customary law of the tribes, groups or individuals as prattic"? Uy tt J- in the use
of that land. Contrary to the concept of tmst land under the ionstitution, the
Government l,ands Act does not oblige the government to consider community
rights/interests when alienating the land to other parties (multimillion project investorsj
much less adequate compensation and effective consultation.

While the government may have a clear legal distinction between trust land and
8ov€rnment land, the communities in the area are governed by customary law for access
and use of the land. Their equitable interests and rights rema{n regardleis as to whether
the land in.-question fs rnrsf lgyd or gouernment land or euen alienated to a piuate
person. Failure to give consideration to the interest and rights of minoritiLs and
indigenous communities dependent on the land at the time of allotment to TARDA
amounted to breach of international human rights standards for these vulnerable
communities.

Further, the locals have been excluded from the development process for along time.
TARDA-and.the-government of Kenya are determined to implemint the proposed sugar
project despite the fact that no formal consultation with the communities haj been doie.
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Although TARDA has been heard to say that consultations have been made, it has become
obvious now that the same does not pass the test of meaningful consultation-a violation
of a peoples' right to participation.

Right to Deuelopmentz In appraising the social context in which the proposed Tana
Delta integrated sugar development project is to take place one is left to wonder if
sustainable livelihoods and poverty reduction will be promoted. First and foremost, the
choice of development (sugarcane production) and the technolory which will influence
the operational and maintenance requirements will never be matched by the level of skills
and needs of the local people within and around the Tana Delta project area. Within and
around the project land are human settlements. Previous projects by TARDd for
instance the Kiambere Dam and the Bura Irrigation project, have shown an increase in
poverty among communities within those areas. Pushed away from the immediate
resource base of their survival, the generations present may be victims of utter poverty.
The ultimate failure of the project will have adverse ramifications on future generations
too. TARDA has so far not given any scientific evidence to prove the contrary of these
facts.

A compromise of a peoples' quality of life means violation of their human rights. A
degraded environment means poor health and poor quality of life. Due to
interconnectedness of human rights, a violation of one may automatically result into the
violation of the other.

1r. Conclusion

This report presents an objective approach to the suggested project and development ofthe Tana
Delta. The report has considered both the pros and cons ofthe project. It has become obvious that
certain fundamental issues are yet to be addressed by the proponents of the project. Failure of
which, the legality, viability and sustainability of the project are much in doubt. There is an
obvious neglect of the legal principles of sustainable development. There is no justification for the
lack of an EIA considering the speed at which the project has moved. Human rights issues have
not been addressed effectively. TARDA and the Government of Kenya bear the burden of ensuring
that any development proposed for the Tana Delta measures up to the already established
standards.

r,g,. Recommendations

From the findings the ICMF suggests the following:

The suggested project must be stopped now until an independent environmental
impact assessment is carried out, and all development opportunities are explored.
Other 'wise-use' economic opportunities must be explored including Tourism,
Wetland protection and conservation, pastoralism.
Proper legislative framework on development processes of mega character should be
enacted. In other words, incorporate the established legal principles for sustainable
development within the national framework.

a

The opportunities for Kenya

The 9t conference of parties of the Ramsar Convention will be held in November zoo5
for the first time in Africa. It will be in Kampala, Uganda. Kenya could take the lead here,
gain further international recognition for designating sections of the Tana Delta as a
Ramsar Site. Such a designation will not only encourage adequate planning decision
making and management for the area but also ensure multiplicity of sustainable wetlands
resource use. Bybeing responsiveto the issues oflocal needs within the realm of
sustainable livelihood equity and justice the local residents will have the voice and
empowerrnent to make choices.

ll.

lll

13.
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a Kenya is also hosting the International Conference on lakes and Freshwater. It will gain
enonnous credibility to change direction, listen to the people, supporting long tLrm
development but not at the cost of the people and the environmenr for which they are
dependent upon.

March zoo5 is the decade for water. Issues of efficient and sustainable water use will be a
global focus.

Should the Tana Wetlands be made a Ramsar Site financial and technical support will be
made available from a number of donors to develop a comprehensive managemint plan for
the Delta. This will consider all the issues emerging from this report and elsewhere.

a
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